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>9  ff»  •• 


SCHEDULE 

im  WtAtm  BBPOBT8  FliOM  WHICH  CMSEd  HAVE  BBQ^T  BIDJDCnBO 

FOR  THK  i4^£RieA^  UEPOBTS 


The  Tolumes  of  State  Reports   are  in   pareDtheaia,  and  the  voliuiiea  of 
▲merioan  Beporta  in  heavy  letter. 

Alabama  (44)  4;  (45)  6;  (46)  7;  (47)  11;  (48)  17:  (49,  50)  20;  (51,  52)  28; 

(53, 54)  25 ;  (55. 56)  28 ;  (58)  29 ;  (59, 60)  81 ;  (61)  82 ;  (62)  84 ;  (63)  8&. 
Arkansas  (25)  4;  (26)  7:  (27)  11;  (28)  IS;  (29,  30)  21;  (31)  25;  (32)  29; 

(33)  84 ;  (34)  86. 
Baxter  (Tenn.)  (1)  25;  (2)  no  cases;  (3,  4)  27;  (5)  80;  (6,  7)  82;  (8)  85. 
Bn^ili  (Ky.)  (7)  8;  (8)  8;  (9)  16;  (10)  19;  (11)21;  (12)  28;  (13)26;  (14)29. 
Oaiiforiiia  (39)  2;  (40)  6;  (41,  42)  10;  (43,  44,  45,  46)  18;  (47,  48)  17;  (49, 

50)  19;  (.>!)  21 ;  (52)  28;  (53)  81 ;  (54)  85 ;  (55)  86. 
Colorado  (1)  9;  {J,  3)  25  ;  (4)  84. 
Coanecticut  (36)  4;    (37,  38)  9;    (39)  12;    (40)  16;    (41,  42)  19;    (43)  21; 

(44)  26;  (45)29;   (46)88;  (47)86. 
Florida  (13)  7:  (14)  14;  (15)  21 ;  (16)  26;  (17)  85. 
Oeorgia  (40)  2;  (41.  42)  5;  (43,  44)  9;  (45,46)  12;  (47.  48,  49,  50)  16;  (51, 

52,  53,  54,  55,  56)  21 ;    (57,  58)  24;    (59.  60)  27 ;    (61)  84;  (62)  86; 

(63)  86. 
Orattan  (Va.)  (20)  8;    (21)  8;    (22)  12;  (23)  14;    (24,  25)  18;   (26,  27)  21  ; 

(28,  29)  26;  (31)  81;  (30)  82;  (32)  84;  (33)  86. 
HeiskaU  (Tenn.)  (I)  2;  (2)  6;  (3)  8;   (4,  5)  18;   (6,  7)  19;   (8,  9)  24;  (10, 

11,  12)  27. 
Houaton  (DA.)  (3)  11 ;  (4)  15. 
IlUnoia  (51)  2;  (52)  4;  (5.%  54)  6;    (55.  5G)  8;    (57,  58)  11 ;   (59,  60,  61,  62. 

63)  14;   (64.  Co,  G(i,  «7)  16;   (08,  69)  18;    (75,  70,  77.  78)  20:   (7U, 

71, 72, 79, 80;  22 ;  (73, 74)*  24 ;  (81,  82,  83.  84)  25 ;  (85)  28 ;  (86,  87)  29; 

(88)  80;  (89)  81 ;  (90)  82;  (91)  88:  (^»2,  93,  94)  84:  (05)  86:  (96)86. 
Indiaaa  (32)  2;  (33)  6;  (34)  7;  (35)  9;  (36,  37.  38)  10;  (39,  40,  41,  42,  43) 

18;  (44,  45,  46)  16;    (47,  48)  17;    (49,  50,  51)  10;    (52,  5:5)  21 ;    ('yA, 

55)  28;  (56.  57.  58,  59)  26;  (60.  61)  28;    (G2.  C  i)  80;    (G4)  81;  (65, 

66)  82;   (67)  88;  (68)  84;  (69)  86;  (70,  71)  86. 
Iowa  (27)  1;  (28,  29)  4;  (30)  6;    (31,  32)  7:  (33.  34)  11 ;  (.15.  36)  14;  (87. 

38,  39)  18;  (40,  41,  42)  20;  (43)  22;  (44,  45)  24;  (4G)  26;  (17)  29; 

(48)  80;  (49)  81;  (50)  82;   (51)  83;  (52)  86;  (53)  86. 
Kaosaa  (5,  6)  7;  (7,  8,  9)  12;   (10,  11,  12)  16;   (13,  14)  19;  (15,  IC,  17)  22; 

(18)  26;  (19.20)27;  (21)  80;  (22)81;  (23)83;  (24)36. 
Lea  (Tenn.)  (1)27;  (2,3)81. 
Louiaiaiia  (J2)  2 ;  (23)  8;  (24,  25)  18;  (26,  27)  21 ;  (28)  26;  (29)  29;  (30)  81 ; 

(31)88;  (32)86. 
MacArtliur  (District  of  Columbia)  (1,  2)  29;  (3)  86. 
Maine  (57)  2;  (58)4;  (59)8;  (GO)  11;  (61)  14;  (G2)  10;    (G3,  64)  18;  (65) 

20;  (66)22;  (67)  24;  (68)28;  (69)81;  (70)86:  (71)86. 

*The  hiatus  In  the  Illinois  Reports  arises  fcf>ni  the  fact  that  the  vctlumes  betweeo 
abetBtb  and  the  'ibih  were  published  after  the  t5th  and  three  succeeding  volumea 


iT  SCHEDULE  OF  STATE  REPORTS. 

Maryland  (31)  1;  (32,  33}  S;  (34,  35)  6;  (36,  37)  11 ;  (38,  39,  40)  17;  (41, 
42, 43)  20 ;  (44)  22 ;  (45, 46)  24 ;  (47)  28 ;  (48)  80 ;  (49, 50)  88 ;  (51)  84; 
(:/2,  53)  88. 


(3S)  81 ;  (41)  8S;    (39)  88 ;  (42)  88. 
Minne«ota  (15)  2 ;  (16,  17, 18)  10;  (19,  20,  21)  18;  (22)  21 ;  (23)  28 ;  (24)81 : 

(25)  88. 
MUsiasippi  (42)  2;  (43)  5;  (44,  45)  7;  (46.  47,  48)  12;  (49,  50)  19;  (51,  52, 

53)  24;  (54)  28:  (55)  80;  (56)  81 ;  (57)  84. 
MisBOuri  (46)  2;    (47)  4;    (48,  49)  8;    (50,  51)  11 ;    (52, 63,  54)  14;   (55,  66. 

57,  58)  1 7 ;  (59,  60,  61,  62,  63)  21 ;  (64, 65.  66)  27 ;  (67)  20;  (68)  80; 

r69)88:  r70)85:  r7n  86. 


(69)88;  (70)86;  (71)86. 
Montana  (1,  2)  25;  (3)85. 


55)  20 ;  (56)  22 ;  (57)  24. 
New  Jersey  (34)  8;  (35)  10;  (36)  18;  (37)  18;  (38)  20;  (39)28 ;  (40)  20; 

(41)  82 ;  (42)  88. 
New  Jersey  Equity  (33)  86. 
New  York  (41,  42)  1:  (43)  8; 

51)10;    (52)  11;    (53, 

(60.  61)  1»;  (62,  63)20 

(70)  26;  (71)  27;  (72)  2b;  \toj  si?  ^  ^^t^ov^  [^to^oM.  j  ^i  o;oa^  ^i  <^oo,- 

(78)84;  (79)85;  (80)88. 
North  Carolina  (65)  e :  (66)8;  (67,68,69)12;    (70)18;    (71)17;   (72,73, 

74)  21;  (75,  76)  22;  (77,  78)24;  (79)28;  (80)  80;  (81)  81;  (82)88; 

(83)  85. 

(26)  20; 
(35)  86. 

71)  10; 

{;rz,  Y.J)  i«;   {t%  v,))  jo;   (/o,  tt)  i»;    (/o,  /»,  ok))  ai;    (^oi,  82)  22; 

(83,  84)  24 ;  (86,  8(j)  27 ;  (87)  80;  (88)  82 ;  (89)  88 ;  (90) 86 ;  (91) 88. 
Rhode  Island  (8)  5 ;  (9)  11 ;  (10)  14;  (11)  28;  (12)  84. 
South  Carolina  (I  N.  S.)  7;  (2, 3,  4)  16;  (5)  22;  (6,  7)  24 ;  (8)  28;  (9, 10)80; 

(11,  12)  82;  (13)86. 
Texas  (32)  6;  (33,  34)  7;  (35,  36,  37)  14;    (38,  39,  40,  41,  42)  10;   (43,  44, 

45)  23;  (46,  47,  48)  26;  (49)  80;  (50.  51)  82;  (52)  88. 
Texas  Ct.  App.  (1,  2)  28;  (3,  4)  80 ;  (5, 6,  7)  82 ;  (8)  84;  (9)  86. 
Vermont  (42)  1 ;  (43)  6 ;  (44)  8 ;  (45)  12 ;  (4«)  14 ;  (47)  19 ;  (48)  21 ;  (49)  24; 

(50)  28 ;  (51)  81 ;  (52)  86. 
Washington  (1)  84. 
West  Virginia  (4)  8:  (5)  18;    (6)  20;    (7,  8)  28;    (9,  10,  11)  27;    (12)  29; 

(13)81;  (14)86;  (15)86. 


LIST  OF  JUDGES 


IG  THE  PERIOD  COTERED  BT  THIS 


«.  B.  UNGLISH,  ChiipJ 
WM.  M.  HARRISON, 
JOHII  R.  EAKIN. 


a.  P.  MORRrSON,  Chist  J 
E.  W.  MoKINiSTRT, 
J.  D.  THORNTON, 
6.  B.  McKEE, 
K  H.  MYRICK, 
E.  M.  ROSS, 
J.  R.  SHARPBTEIN. 


l>i6rrRica?  or  cotiXJ 

DAVID  K.  CARTTER,  Cmir  J 
ANDREW  WYLIE, 
ARTHUR  MacARTHUR, 
ALEXANDER  B.  HAGNBR, 
WALTER  8.  COX, 
CHARLES  P   JAMES. 


CONI^'BJCTICXrP. 

.'OHN  DUANE  PARK,  Chief 
ELISHA  CARPENTER, 
DWIGHT  WHITEFISLD  PABDll^ 
DWIGHT  LOOMIS, 
MILES  T0BE7  QRANGX& 


KIRAM  WARNER,  OeofJ 
LOGAN  E.  BLECKLEY, 
JAMES  JACKSON. 


i. 


LIST  OF  JUDOBS. 

T.  LYL£  DIGKEV^,  CHisr  Ji 
.  iOHti  M.  8U0T1\ 
BENJAMIN  R.  SHELDON, 
ALFEED  U.  Q&MQ, 
JOHN  SCHOLFIELD, 
JOHN  H.  MULKET, 
PINKNEY  H.  WALKS& 


HORACE:  P.  SIDDLE,  Cbut  Jtmnm 
WILLIAM  £:.  mfiLACK,  O 

JOHN  T.  SCOTT, 

JAMES  L.  WOHDEN, 

GEOliGMi:  V.  HOWK. 


AUSTIN  ADAMS,  Chief  JxMnm 
WILLIAM  H.  SEEVEUitN 
JAMES  G.  DAY, 
JAMES  H.  ROTHROCK, 
JOSEPH  M.  BlQCK. 


AUiBRT  H.  HORTON,  OanEP 
r'  ..DANIEL  M.  VALBNTINB. 
DAVID  J.  BREWER. 


XiOmsiATa'A. 

IDWARD  BDRMUDEZ,  Ouir  h 
PfiLIX  P.  POOFfi, 
ROBERT  B.  TODD, 
WILLIAM  M.  LEVY, 
CHARLES  E.  FENNER. 


JOHN  APPLETON,  Cbiep  Jusrwa 
CHARLES  W.  WALTON, 
WILLIAM  G.   BARROWS, 
CHARLES  DANFORTH, 
WILLIAM  WIRT  VIRGIN, 
JOHN  A.  PETERS, 
AUTEMAS  LTBBEY, 
JOSKPH  W.  SYMONDa 


^  Cbtef  Jttrtlot  at  me  May  Term,  1880.  f  Chief  Justice  at  the  M 


LIST  OF  JUDGES.  ^ 

JAMES  LAWRENCE  BARTOL,  Chiip  Jinm 
LEVIN  THOMAS  HANDY  IRVING, 
JOHN  MITCHELL  ROBINSON, 
RICHARD  GRASON, 
RICHARD  HENRY  ALVEY 
OLIVER  MILLER, 
RICHARD  JOHNS  BOWIE» 
GEORGE  BRENT. 


JAMES  V.  CAMPBELL,  ChikfJustioi.* 
ISAAC  MARSTON,  Crist  Ju8nGB.t 
ISAAC  MARSTON, 
BENJAMIN  F.  GRAVES, 
THOMAS  M.  COOLEY, 
JAMES  V.  CAMPBELL. 


BflSSOTJRI. 

THOMAS  A.  SHERWOOD,  Cniir  JuanoB. 
WILLIAM  B.  NAPTON, 
WARWICK  HOUGH, 
ELIJAH  H.  NORTON, 
JOHN  W.  HENRY. 


MERCER  BEASLBY,  Chiip  Jubtiok 
THEODORE  RUNYON,  Chamoiuab. 
VANCLEVE  DALRIMPLE,  J 
GEORGE  S.  WOODHULL,  g 
DAVID  A.  DEPUE, 
BENNET  VAN  SYCKEL, 
EDWARD  W.  8CUDDER 
MANNING  M.  KNAPP, 
JONATHAN  DIXON. 
ALFRED  REED, 
WILLIAM  J.  MAGIE,  | 
JOEL  PARKER.  IT 


•  Unto  Janowy  1. 1880.  f  To  February  28. 1880. 

^  ikfttr  DwembOT  81, 1870.  I  From  Februan*  SA,  1880. 

t9i>  Valmianr 8. 1880.  Y  Prom  Maroh  11,  IMNO 


Vfit  LIST  OF  JUDGES. 

— iimi  I  AppoivTSD  or  thi  Coubx  or  Bbbow  akd  AmAii^ 

Of  ADDinOH  TO  TBI  ABOTl. 

EDMUND  L.  B.  WALES, 
JOHN  CLEMENT. 
FRANCIS  S.  LATHBOP, 
AMZI  DODD, 
CALEB  S.  GREEN, 
MARTIN  COLE. 


XB3"W  YORK. 

8ANF0RD  £.  CHURCH,  Chiv  Judo.  ^ 
GHARLES  J.  FOLGER,  Chubf  Juimml  f 

CHARLES  A.  RAPALLO, 

CHARLES  ANDREWS, 

THEODORE  MILLER, 

ROBERT  EARL, 

GEORGE  F.  DANFORTH, 

FRANCIS  M.  FINCH.  I 


OXORGE  SHARSWOOD,  Cmir  Jvnum. 
ULYSSES  MERCUR, 
ISAAC  G.  GORDON, 
EDWARD  M.  PAXSON, 
WARREN  J.  WOODWARD,  | 
JOHN  TRUNKBY, 
JAMES  P.  STERRSTT, 
HENRY  GEBBN.I 


A.  J.  WILLARD,  Cmsr  Jubtioi. 
HENRY  MoIVER, 
SAMUEL  McGOWAN.  T 


GEORGE  F.  MOORE,  Chut 
ROBERT  S.  GOULD, 
MICAJAH  H.  BONNER. 


•Died  Kay  miflBO.  t  Appointed  May  20, 1880, fPtotSMifam. 

t  Appointed  Kay  ff»  1880,  vice  Charles  J.  Folger,  appointed  Chtaf 
I  Died  Peoamber  flS,  107V.  I  From  September  8B,  URtL 

i  taeHed  Deoember  11, 1878*  oiee  ▲.  C  HaslLell,  resigned. 


LIST  OF  JUDGEa 

VERMONT. 

JOHN  PIERPOINT,  Cmv 
^AMES  BARRETT, 
HOMER  £.  ROYGE, 
TIMOTHY  P.  REDFISLD, 
JONATHAN  ROSS, 
H.  HENRY  POWERS, 
WALTER  C.  DUNTON  * 
WHEBLOOE  G.  YEAZBY.  \ 


B.  0.  L.  MONCURB,  Pbksioivt. 
JOSEPH  CHRISTIAN, 
FRANCIS  T.  ANDERSON, 
WALLER  R.  STAPLES, 
EDWARD  C.  BURKS. 


THOMAS  C.  GREEN.  Prbsidimt. 
ALPHEUS  F.  HAYMOND, 
CHARLES  P.  T.  MOORB» 
OKEY  JOHNSON. 


BDWARD  G.  RYAN,  Chirf  Jomok  4 
OBSAMUS  COLE,  CHRFJusnaK.! 

ORSAMUS  COLE, 

WILLIAM  P.  LYON, 

DAVID  TAYLOR, 

HARLOW  S.  ORTON, 

JOHN  B.  CASSODAY.I 


OololMr  n,  18:9.  I  From  Nofembtr  U,  UBC 

Danton,  rasigned.        I  Appoliiltd  ItofHriMTlL  4iO. 


Ilfcuiiii  iiiiiiii  nmiiiiiii  1(1  innn 
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Aloim  1b  not  respojifible  for  thepaasageof  an  illegal  ordinance  by  its  oonncU, 
■or  lor  the  act  of  the  mayor  in  issuing  a  warrant  of  arrest  thereunder,  nor 
for  the  act  of  the  marshal  in  executing  the  warrant ;  nor  is  the  mayoi  or 
the  marshal  personally  responsible. 

ACTION  of  false  imprisonment.    The  opinion  states  the  oaaa 
The  defendants  had  judgment  below. 

Rie$  d  Bishop i  for  appellant 

HABuaoKy  J.  This  was  an  action  by  the  appellant  against  the 
town  of  SngaellYiUe,  J.  B.  Ewin,  0.  0.  Lnker  and  James  M.  Lnker» 
for  fidse  imprisonment. 

The  oomplaint  alleged :  That  the  defendants,  on  the  fifth  day  of 
Vebmary,  1877,  malicionsly  and  without  probable  oanse  arrested,, 
and  against  his  will  imprisoned  and  restrained  the  plaintiff  of  hla 
Bbsrtj  until  the  sixth  day  of  said  month;  and  that  thty  again,  oa 
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the  sixth  day  of  Febrnary,  IS??,  arrested,  and  against  his  will  im« 
prisoned  and  restrained  him  of  his  liberty  until  the  tenth  day  of 
said  month,  to  his  damage  $1,500. 

The  defendant  Ewin  fil^  a  Separate  answer,  and  in  justification 
of  the  arrests  of  the  plaintiff  aveiTod  that  he  was  mayor  of  said  town 
of  Bussellyille ;  that  the  council  of  said  town  had  passed  an  ordi* 
nance  declaring  all  dealers  in  spirituous,  vinous  or  malt  liquors, 
in  quantities  less  than  five  gallons,  in  said  town,  to  be  retail  liquor 
dealers,  and  assessing,  a  tax  on  each  of  $300  per  annum,  to  be  paid 
before  conim^ncing  or  continuing  the  business,  and  for  every  vio- 
lation of  the  ordinance  by  keeping  open  the  saloon,  store  or  place  of 
business,  for  the  purpose  of  selling  without  having  paid  the  tax,  it  im- 
posed a  tax  of  $15  for  every  day  the  saloon,  store  or  place  of  business, 
should  be  kept  open;  that  his  co-defendant,  James  M.  Luker,  who  was 
at  the  time  a  deputy  marshal  of  the  town  on  the  fifth  day  of  Febru- 
ary, 1877,  filed  with  him,  as  such  mayor,  an  affidavit  charging  the 
plaintiff  with  a  violation  of  the  ordinance,  and  asked  a  warrant  for 
his  arrest  on  said  charge,  which  he  issued,  and  the  plaintiff  was 
thereon  arrested  and  brought  before  him  for  trial  by  said  deputy 
marshal,  which  was  the  arrest  and  imprisonment  first  mentioned  in 
the  complaint ;  that  the  plaintiff  not  being  ready  for  trial,  the  case 
was,  at  his  request,  continued  until  the  next  day,  and  he  was  upon 
his  promise  to  appear  for  trial  discharged  from  the  arrest ;  and 
that  on  the  next  day,  he  appeared  and  the  case  was  tj*ied,  and  the 
violation  of  the  ordinance  being  proved,  he  was  fined,  from  which 
judgment  he  took  an  appeal  to  the  Circuit  Oourt. 

That  afterward,  on  the  same  day,  the  6th  day  of  February,  1877, 
his  co-defendant,  C.  C.  Luker,  who  was  at  the  time  marshd  of  the 
town,  filed  an  affidavit  with  him  charging  the  plaintiff  with  another 
violation  of  said  ordinance,  and  asking  a  warrant  thereon  for  his 
arrest,  which  was  issued,  and  the  plaintiff  was  again  arrested  and 
brought  before  him  by  said  marshal,  which  was  the  arrest  and  im- 
prisonment last  mentioned  in  the  complaint;  and  the  plaintiff  not 
being  ready  for  trial,  the  case  was,  at  his  request,  continued  until 
a  future  day,  and  he  was,  upon  his  promise  to  appear  for  trial,  dis- 
charged from  the  arrest;  and  that  the  enforcement  of  the  ordinance 
being  enjoined  by  the  order  of  the  judge  of  the  Circuit  Court,  the 
last  case  had  never  been  tried;  and  he  denied  that  the  arrests  were 
malicious  or  without  probable  cause. 

The  answer  of  the  town  and  that  of  the  other  two  defendants 
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wefe'iTgehf fal  deuiaT  that  they  had  unlawfully,  'inaliciously  and 
withodt  probable  (Saiise,'  arrested  and  imprisoned  the  plaintiff.  Tht? 
verdict  was  for  the  defendants. 

'  There  was  no  material  conflict  in  the  evidtsnce,  and  tHe  fac^ta 
proven  were  as  stated  in  the  answer  of  Ewin. 

tt  is,,  and  was  upon  the  tiaal,  conceded  that  the  town  council  had 
no  authority  to  passsuch  an  ordinance,  and  that  the  same  was  void^ 
as  was  held  in  i-egard  to  a  similar  ordinance  in  Thick  y.  Toivn  0/ 
Wdldron,  31  Ark.  462. 

Municipal  corporations  are  created  by  the  State,  for  political  ob- 
jects, and  invested  with  a  portion  of  goTemmental  power,  to  be  ex- 
ercised for  local  purposes  connected  witli  the  public  good.  **  They 
possess,  accoi*ding  to  many  courts,^'  says  Judge  Dillon,  "  a  double 
character,  the  one  governmental,  legislative  or  public;  the  other,  in 
a  sense,  proprietary  or  private.  The  distinction  between  them,''  he 
continues,  '^though  sometimes  difficult  to  trace,  is  highly  import- 
ant, and  is  frequently  referred  to,  particularly  in  the  cases  relating 
to  the  implied  or  common-law  liability  of  municipal  corporations 
for  the  negligence  of  their  servants,  agents  or  officers  in  the  execu? 
tion  of  corporate  duties  and  powers.  On  this  distinction,  indeed, 
rests 'the  doctrine  of  such  implied  liability.  In  its  governmental 
or  public  charactiBr,  the  corporation  is  made  by  the  State  one  of  its 
instruments,  or  the  local  depositary  of  certain  limited  and  prescribed 
political  powers,  to  be  exercised  for  the  public  good  on  behalf  of 
the  State,  and  not  for  itself."    Dill,  on  Mun.  Corp.  39. 

For  acts  done  by  them  in  their  public  capacity,  and  in  discharge 
of  the  duties  imposed  upon  them  for  the  public  benefit,  cities  and 
towns  incur  no  liability  to  persons  who  may  be  afPected  or  injured 
by  them. 

The  doctrine  is  thus  stated  by  the  Court  of  Appeals  of  Mary- 
land: *'  With  regard  to  the  liability  of  a  public  municipal  corpora- 
tion for  the  acts  of  its  officers,  the  distinction  is  between  an  exercise 
of  those  legislative  powers  which  it  holds  for  public  purposes, 
and  as  part  of  the  government  of  the  country,  and  those  private 
franchises  which  belong  to  it  as  a  creation  of  the  law.  Within 
the  sphere  of  the  former  it  enjoys  the  exemption  of  the  government 
from  responsibilities  for  its  own  acts  and  for  the  acts  of  those 
who  are  independent  corporate  officers,  deriving  their  rights  and 
duties  from  the  soTereign  power.**  Oommisnonera  v.  Dudoitt.  80 
Md.  476. 
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Then*  for  neither  the  act  of  the  oouQoil  in  passiDg  the  ordinanoe^ 
the  acts  of  the  major  in  issning  the  warrants,  nor  those  of  the 
marshal  and  his  deputy  in  making  the  arrests,  was  the  town  liablo 
to  the  plaintiff. 

It  is  a  nniversally  recognized  principle  that  one  acting  judicially 
in  a  matter  within  the  scope  of  his  jarisdiction  is  not  liable  in  an 
action  for  his  conduct  Judge  Ooolby  says:  ^  Wheneyer  the  State 
confers  judicial  powers  upon  an  individual  it  confers  them  with 
full  immunity  from  private  suit.  In  effect  the  State  says  to  the 
ofScer  that  those  duties  are  confided  to  his  judgment;  that  he  is  to 
exercise  his  judgment  fully,  freely  and  without  favor,  and  he  may 
exercise  it  without  fear ;  that  the  duties  concern  individuals,  but 
they  concern  more  especially  the  welfare  of  the  State  and  the  peace 
and  happiness  of  society;  that  if  he  shall  fail  in  a  faithful  discharge 
of  them  he  shall  be  called  to  account  as  a  criminal;  but  that  in 
order  that  he  may  not  be  annoyed,  disturbed  and  impeded  in  the 
performance  of  these  high  functions,  a  dissatisfied  individual  shall 
not  be  suffered  to  call  in  question  his  official  action  in  a  suit  for 
damages.  This  is  what  the  State,  speaking  by  the  mouth  of  the 
common  law,  says  to  the  judicial  officer."    Oooley  on  Torts,  408. 

That  in  issuing  the  warrants  the  mayor  acted  in  a  judicial  capac- 
ity will  not  bo  questioned,  and  we  think  it  is  equally  clear  within 
the  scope  of  his  jurisdiction. 

The  enforcement  of  the  ordinances  of  the  town  was  a  duty  im* 
posed  upon  him  by  the  statute,  and  the  validity  of  the  ordinance 
was  a  question  he  had  the  unquestionable  power  to  pass  upon. 

''The  power  to  hear  and  determine  a  cause  is  jurisdiction;  it  is 
coram  judice  whenever  a  case  is  presented  which  brings  this  power 
into  action.*'  United  States  v.  ArredondOf  6  Pet  709.  "A  court 
has  jurisdiction  of  any  subject-matter  if  by  the  law  of  its  oiganiz* 
ation  it  has  authority  to  take  cognizance,  try  and  determine  cases 
of  that  description."    Cooley  on  Gonst.  Lim.  398. 

Did  the  warrants  protect  the  marshal  and  his  deputy  in  making 
the  arrest?  It  is  established  doctrine  that  process  fair  on  its  face 
will  protect  from  liability  the  officer  executing  it  It  is  not  meant 
that  it  shall  in  all  respects  be  regular,  but  that  it  shall  appear  to 
have  been  lawfully  issued,  and  such  as  the  officer  might  lawfully 
serve.  **  That  process  may  be  said  to  be  &ir  on  its  face  which  pro* 
eeeds  from  a  court  or  magistrate,  or  body  having  authority  by  law 
to  issue  process  of  that  nature,  and  which  is  legal  in  form  and  on 
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its  face  oontains  nothing  to  notify  or  fturly  apprise  the  ofScer  that 
it  issued  without  authority.  When  such  ^>pears  to  be  the  prooess 
the  officer  is  protected  in  making  service,  and  he  is  not  concerned 
with  any  illegalities  that  may  exist  back  of  if  Cooley  on  Torts, 
459 ;  2  mil  on  Torts,  184. 

That  the  marshal  and  his  deputy  were  protected  from  liability 
by  the  warrant  we  think  is  clear. 

The  judgment  is  affirmed. 


Stats  ▼•  Pabkr» 
<MAik.  us.) 

ChiimbuilUm^--'indUiment — Imrwniif  ^^ dewripiion  ^ gp&it. 

Ab  indSetment  alleging  laroenj  of  ^  twent j^fir  e  cords  of  wood  "  is  Talld  wttk» 
oat  alleging  that  the  wood- was  "  gooda  and  cbattela.'' 

INDICTMENT  for  larceny.     The  opinion  states  the  point  The 
defendant  had  judgment  below. 

Atlomey-O&neral  Hendermmt  for  State. 

English,  C.  J.  John  Parker  was  indicted  for  larceny  in  ttie 
Circuit  Court  of  Lawrence  county,  the  indictment  charging: 
^That  the  said  John  Parker,  on  the  twentieth  day  of  December, 
A.  D.  187Sy  with  force  and  arms,  in  the  county  aforesaid,  etc, 
twenty-fiye  cords  of  wood,  of  the  value  of  $75,  of  the  property  of 
the  Saint  Louis,  Iron  Mountain  and  Southern  Bailway  Company, 
then  and  there  being  found,  felonionsly  did  steal,  take  and  carry 
away,  contrary  to  the  form  of  the  statute  in  such  case  made  and 
provided,  against  the  peace  and  dignity  of  the  State,"  etc. 

The  defendant  demurred  to  the  indictment,  on  the  grounds  that 
it  was  defective  in  not  sufficiently  describing  the  subject-matters 
of  the  larceny ;  and  that  it  did  not  contain  facts  sufficient  to  re- 
quire defendant  to  answer  thereto,  etc. 

The  court  sustained  the  demurrer,  discharged  defendant,  and 
the  State  appealed. 

L  ^  Twenty- f^TC  cords  of  wood,''  was  a  sufficient  description  of 
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the  subject  of  tha  larceny.  Any  person  in  this  county,  who  ha« 
hiteliigenc^  enough  to  be  responsible  for  crime,  would  understand 
from  these  words  the  nature  of  the  charge.    Ghinfct's  Dig.,  §  1796. 

The  common  and  ordinary  acception  of  property  is  to-  govern 
in  description,  and  the  certainty  must  be  to  a  common  intent,  by 
which  is  meant  such  certainty  as  will  enable  thef  jury  to  say  whethci 
the  chattel  proved  to  be  stolen  is  the  dame  as  that  upon  which  the 
indictment  is  founded,  and  will  judicially  shoW  'to'  the  court  that 
it  coiild  have  b^n  the  subject-matter  of  the  offense  charged.  1 
Whart  Cr.  Law  (6  ed.),  §  365.      • 

II.  Larceny  is  the  felonious  stealing,  taking  and  carrying  away 
of  the  personal  property  of  another.  .    . 

The  indictment  does  not  charge  .the  subject  of  the  larceny  to 
have  been  the  goods  and  chattels  or  personal  property  of  the  cor« 
poration  ^lleged  to  have  been  injured,  but  the  words  used, ^'twen- 
ty-five cordr  of  wood,''  sufficiently  indicate  that  the  property  was 
p^e^Plial,  and  not  real. 

When  trees  have  been  severed  from  the  soil,  whether  by  the 
owner  or  a  third  person,  or  even  on  a  previous  occasion  by  the  thief 
hitAself^  they  hare  become  personal  property,  the  stealing  whereof 
is  larceny.    2  Bish.  Cr.  Law,  §  781.  -  : 

Removing  of  cut  timber  from  the  lands  of  another  may  be  a 
trespass,  and  by  statute,  indictable  as  a  misdemeanor  (Oantt's  Dig., 
1 1385),  but  where  cord  wood  is  furtively  taken  from  the  land,  or 
possession,  actual  or  constructive,  of  another,  it  is  larceny. 

JUversed  and  refhdnded /or  further  procdedings. 


Kelly  v.  Altemus. 

(34  Ark.  184.) 

Ffnrrif — charge  for  carrying  goodM  in  ioagatL 

Where  ntes  of  ferriage  for  wagons  are  fixed  by  statute,  a  fenyman  cannol 
cbaxge  for  the  coDtoDts  of  a  wagon  separately  from  the  wagon,  altluMigh 

wagon  and  contents  belong  to  different  persons. 

•'■..* 

REPLEVIN.    The  opinion  states  the  case.    The  plaintiff  had 
judgment  below. 
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Ai/c/(2f<9,  for  appellant 

Eakin,  J.  Beplevin  befoi^a  justice  of  the  peace,  by  AltemoB 
agahAt  Kelly,  to  recoTcr  a  chest  of  tools.  *  It  i^as  taken  tiinder  the 
writ,  detained  by  the  officer  three  days,  and  then  delivered  to 
plain tifC  Verdict  and  judgment  for  the  plaintiff,  with  125 
damages  and  cost,  from  which  Eelly  appealed  to  the  Oircnit 
Court. 

Upon  a  trial  d$  novo  there,  the  plaintiff  again  had  a  verdict  and 
judgment  against  defendant  and  his  sureties  on  the  appeal  bond, 
for  t28  damages  and  cost.  There  was  a  motion  for  a  new  trial, 
which  was  overruled  upon  a  remittitur  by  plitintiff  of  lialf  the 
carnages — bill  of  exceptions  and  appeal. 

It  appears  from  the  pleadings  and  evidence  that  plaintiff  is  a 
carpenter,  who  had  obtained  employment  at  some  point  beyond  the 
river  from  the  city  of  Little  Rock,  and  had  engaged  a  person  to 
carry  his  tool-chest  to  the  place  and  deliver  it  there.  This  person 
placed  the  chest  in  the  charge  of  one  of  the  drivers  of  the  carts  of 
a  coal  company,  who  placed  it  in  his  cart  and  drove  it  on  a  ierry- 
boat  under  the  control  and  management  of  Eelly.  By  an  under- 
standing between  the  owners  of  the  ferry  and  the  coal  company, 
the  carta  of  the  latter  were  passed  over  upon  tickets,  which  were 
good  to  pass  them  whether  loaded  or  unloaded.  It  had  been  the 
practice,  however,  for  the  drivers  of  the  carts  to  pay  extra  for  any 
freights  they  might  carry  over  in  them  other  than  coal.  There 
were  no  rates  of  ferriage  for  boxes  or  packages  of  goods  established, 
nor  was  any  notice  of  them  posted.  Eelly  inquired  of  the  driver, 
whilst  the  boat  was  crossing,  concerning  the  ownership  of  the  box 
or  chesi,  aiid  being  informed  that  it  belonged  to  plaintiff,  remarked 
that  Altemus  already  owed  him  two  dollars  for  freights ;  and  the 
driver  not  having  the  money  to  pay  the  freight,  Kelly  removed  the 
chest  from  the  wagon,  and  kept  it  until  the  same  was  replevied. 
He  did  not  demand  any  particular  amount  for  the  freight,  but  had 
been  in  the  habit  of  receiving  fifty  cents  for  such  packages.  The 
plaintiff  lost  the  job  by  the  detention  of  his  tools.  He  was  em- 
ployed at  the  rate  of  12.80  per  day,  and  did  not  get  another  job  for 
ten  days.  There  were  no  established  rates  of  ferriage  for  freights 
out  of  wagons.  The  rates  for  wagons  were  posted  on  the  boat,  but 
the  evidence  failed  to  show  what  they  were. 

Upon  this  state  of  the  evidence,  the  defendant  failed  to  show,. 
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that  aa  the  agent  of  the  ferry  oompany^  he  was  entitled  to  demand 
or  reoeiTe  any  freight,  separstelyy  for  a  box  in  a  wagon.  It  was  hia 
duty  to  pass  wagons  loaded  or  mdoaded,  at  the  posted  rates  of 
ferriage,  whatever  that  might  be.  If  he  had  charged  or  demanded 
pore,  he  would  have  committed  an  offense  against  the  law,  and 
woald  have  been  liable  to  a  forfeiture  of  ten  dollars.  If,  under  the 
contract  with  the  coal  company,  the  ferriage  ticket  was  not  good 
for  a  loaded  wagon,  he  should  have  refused  it  and  demanded  the 
posted  rate  for  the  wagon  itsell  He  had  no  right  to  inquire  into 
the  ownership  of  the  contents,  and  charge  separate  freights  for  that 
—  or  to  take  it  out  of  the  wagon  and  retain  it  for  separate  chargea. 
jle  accepted  the.  ferriage  ticket,  which  compelled  him  to  pass  the 
wagon  and  its  load,  and  he  had  no  right  to  take  the  chest  out  and 
retain  it.  The  verdict  was  properly  for  the  plaintifl^  so  far  as  r^* 
garded  the  property. 

It  is  not  meant  to  hold ,  that  a  ferryman,  outside  of  the  articles 
included  in  the  posted  rates,  may  not  also  be  a  common  carrier  of 
freights  across  a  stream.  But  with  regard  to  such  things  as  aie 
fixed  by  the  county  court,  and  included  in  the  posted  schedule  of 
rates,  as  wagons  were,  his  duties  and  obligations  are  statutory,  and 
he  is  confined  to  those  rates  as  a  ferryman.  He  cannot  charge  as  a 
common  carrier  for  the  contents  of  a  wagon  separately  from  the 
wagon  itself.  So  far  as  the  county  court  goes  to  establish  rates, 
they  are.  for  the  protection  of  the  public  against  an  abuse  of  Uw 
franchise. 

The  courts  upon  this. point,  properly  instructed  the  jury,  and  aa 
far  the  verdict  was  right 

[But  on  another  point] 

Judgnwnt  reversed  and  eauae  renumJUL 


Laobfield  v.  Stati. 

CM  Arte.  97B^ 

(hiinifb^Um^'tmaMwUh  intent  to  ki^ 

Where  one,  ahnlng  at  A.  misaes  him  and  woands  B.«  he  oaanot  be  oonTieted  of 
kolt  with  hitent  to  kill  B.* 


•See  eontni,  Sto^e  ▼  OUman  (69  Me.  168),  81  Am.  Rep.  8B7.   See,  aleoi  Simpmm  ▼.  Staim 
MIAIa.  1),  81  Am.  Rep.  1.. 
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c 


ONVICTION  of   assaalt  with  intent  to  kilL     The  opinion 
states  the  facts. 


A  lien  and  Wittiains  £  Clark^  for  appelhint. 

AUomey-Gejieral,  contra 

Harrison,  J.  The  appellant  was  tried  in  the  Conway  Oironit 
Court  upon  the  following  indictment: 

'-  CoKWA Y  Circuit  Court  — The  State  of  Arhansae  y.  Lee  Laoe* 
field, —  The  grand  jury  of  Conway  county,  in  the  name  and  by  the 
authority  of  the  State  of  Arkansas,  accuse  Lee  Lacefield  of  the 
crime  of  felony,  committed  as  follows: 

"The  said  Lee  Lacefield,  on  the  first  day  of  December,  A*  D. 
1878,  in  the  county  and  State  aforesaid,  upon  one  Thomas  Hearst* 
ings,  with  a  certain  pistol,  feloniously,  willfully  and  of  his  malice 
aforethought,  did  make  an  assault  -with  intent  him,  the  said 
Thomas  Hearstings,  then  and  there  feloniously,  willfully,  and  of 
his  malice  aforathought  to  kill  and  murder,  then  and  there,  no 
considerable  proTOcation  appearing;  against  the  peace  and  dignity 
of  the  State  of  Arkansas.  A.  S.  MoEennok, 

*' ProeecUtinff  AUomep,  Fifth  Circuit.'' 

The  jury  returned  a  verdict  of  guilty  as  charged  in  tlie  indict- 
ment, and  assessed  his  punishment  at  three  years  imprisonment  in 
the  penitentiary.  He  moved  for  a  new  trial,  which  was  refused, 
and  he  was  sentenced  in  accordance  with  the  verdict. 

Upon  the  trial  the  State  introduced  L.  M.  McClnre  as  a  witness, 
who  testified  that  the  defendant  was,  on  or  about  the  first  day  of 
December,  1878,  in  the  town  of  Plummerville,  in  Conway  county, 
and  that  he  became  involved  in  a  difficulty  with  one  HoUoway* 
The  witness  induced  him  to  leave  HoUoway's  presence  and  go  with 
him  to  witness's  saloon.  When  they  got  to  the  saloon,  the  defend- 
ant  took  a  pistol  from  his  pants'  pocket,  and,  after  cocking  it,  put 
it  into  another  pocket  The  witness  dissuaded  him  from  any  fur- 
ther difficulty.  He  then  left,  and  in  a  short  timo  returned  with 
HoUoway,  and  called  for  whisky.  He  was  intoxicated,  and  the 
witness  tried  to  prevail  upon  him  not  to  dnnk  any  more,  but 
finally,  after  exacting  from  him  a  promise  that  he  would  behave 
himself,  gave  him  a  drink. 
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.  In  a  short  .time  after,  ticking  the  drink,  he  staggered  or  fell  against 
the  sadh  of  a  window  and  broke  two  panes  of  glass.  The  witnest 
demanded  twenty-five  cents  from  him  for  the  panes  of  ghiss  he  had 
broken;  when  he  declar^,  ^^.  ^^  oath,  he  would  pay  no  such 
sum,  and  became  Tery  disorderly,  using  profane  and  abusive  lan- 
guage to  the  witness.  The  witness  called  Thomas  Hearstings,  a  bar- 
tender in  the  sidoon,  and  he  and  Hearstings  put  the  defendant  out 
of  the  isalodu'oii  ^  porch,  and  Hearstings  then  went  back  into  the- 
saloon;  the  defendant  holding  on  to  the  witness;  the  witness,  to- 
get. loose  from  him,  seized  him  by  the  hair  of  his  head,  with  both 
hands^  and  churned  his  head  several  times  against  the  wall,  and 
then  threw  him  down  on  the  floor,  and  with  his  hands  in  his  hair  aa 
before,  stmck  his  head  several  times  against  the  floor.  The  de- 
fendant then  let  go  the  witness,  and  the  witness  dragged  him  by 
the  hair  of  his  head  off  the  porch  to  the  ground,  and  left  him  and 
went  back  into  the  saloon  to  a  desk  at  the  farther  end.  Very  soon 
afterward  Hearstings  told  the  witness  to  look  out,  the  defendant 
was  going  to  shoot  into  the  saloon,  and  immediately  a  shot  was  fired 
from  without,  which  grazed  Hearstings's  neck,  and  he  fell  on  the 
floor,  exclaiming,  ''I  am  shot"  —  the  bullet  lodging  in  a  picture 
frame  on  the  wall ;  and  two  or  three  other  shots,  from  the  same 
direction,  were  fired  into  the  saloon  in  rapid  succession,  the  bullets 
lodging  in  the  wall.  The  witness  got  a  pistol  and  pursued  the  de- 
fendant, who  was  moving  rapidly  away,  and  arrested  him,  and 
taking  his  pistol  from  him,  delivered  him  into  the  custody  of  the 
constable.    When  arrested,  his  pistol  had  four  empty  chambers. 

Thomas  Hearstings  testified  for  the  State,  and  his  testimony  cor- 
roborated McClure's,  except  that  he  knew  nothing  of  the  taking: 
of  the  pistol  from  the  defendant ;  and  Oolumbus  Taylor,  another 
witness  for  the  State,  testified  to  seeing  the  defendant  fire  the 
shots. 

The  court  charged  the  jury:  That  although  the  shots  were  fired 
at  some  other  person,  if  Thomas  Hearstings  had  been  killed,  the 
killing  would  have  been  murder,  the  same  as  though  they  had  been 
fired  at  him  directly,  unless  they  were  fired  in  necessary  self-de-^ 
fense. 

The  defendant  excepted  to  this  charge,  and  asked  the  following, 
which  the  court  refused  :  That  the  jury  must,  before  they  find  the 
defendant  guilty,  be  satisfied,  beyond  a  reasonable  doubt,  that  he 
intentionally  made  an  assault  upon  Thomas  Hearstings ;  and  that 
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proof  of  an  asdatiltiiponf  another  persoii;  alt^ioQgh  Thomiis  Hearet- 
ings  was  hit^  was  not  saffibient  to  warrant  a  veMict  against  him< 

The  court  erred  in  charging  as  it  clid>  and  in  refusing  to  charge 
as  asked  by  the  defendant;' 

TJie  proposition  is  inoontroTertible  that  to  sustain  an  indictment 
for  an  assault  with  intent  to  murder,  the  evidence  must  be  such  as 
to  warrant  a  cobyiction  for  murder  had  death  ensued  from  the  as^ 
saalt  McCoy  v.  State,  8  Ark.  451;  CoU  y.  ^ito/»,  10  id.  dl8 ;  1 
Russ.  oh  Crimes,  710;  Whart  Grim.  Law,  467;  Stark,  on  EV.  53. 

£t  the  assault  was-niadein  a  sudden  heat  of  passion,  caused  bjr 
the  beating  and  maltreatment  the  defendant  received  from  McGlure^ 
and  tllat  wag  a  prorocatioA' appai^ntly  sufScient  to  make  the  pas^ 
sion  irrcfllstible,  and  the  death  of  McClure  had  ensued,  the  killing 
Would  have  been  manslaughter,  imd  not  murder. 

If  therefore  the  intent  wte  not  so  criminal  as  would  have  made 
the  killing  murder  if  McGlure  had  been  killed,  the  crime  could  not 
have  been  greater  if  the  act,  or  shooting,  had  resulted  in  the  uhin- 
fended  death  of  Hearstings. 

Bishop,  in  his  work  on  Criminal  Law,  says:  *'  How  intensely  evil 
the  intent  must  be  to  infuse- the  bane  of  criminality  into  the  unin. 
tended  act,  is  not  easily  stated  in  a  word.  Evidently  there  may  be 
cases  wherein  ♦  ♦  ♦  ♦  it  is  too  minute  in  evil  for  the  law's 
notice,  ifhe  same  as  when  the  act  is  the  true  echo  of  the  intent,  and 
as  when  carelessness  exists.  So  also,  as  on  the  one  hand,  the  evil 
intended  is  the  measure  of  a  man's  desert  of  punishment;  and  on 
the  other  hand,  the  injury  done  to  society  is  the  measure  of  its  in* 
terest  to  punish,  and  punishment  can  only  be  inflicted  when  the 
two  oonibine.  It  follows,  that  where  -  the  law  has  different  degrees 
of  the  same  offense,  as  in  felonious  homicide,  which  is  divided  into 
murder  and  manslaughter,  the  crime  must  be  assigned  to  the  higher 
or  lower  degree,  according  as  the  intent  was  more  or  less  intensely 
wrong. ,  ♦  ♦  ♦  ♦  Thus  we  have  seen  that  to  shoot  unlawfully, 
but  not  feloniously,  at  the  poultry  of  another,  and  thereby  acci* 
dekitally  kill  a  human  being,  is  manslaughter;  to  do  the  same  with 
the  felonious  ititent  to  steal  the  poultry,  is  murder.''  I  Bish; 
Grim,  Law,  §  834b  And  Wharton  says:  ''Where  a  blow  aimed  at 
one  person  lighteth  upon  another  and  killeth  him,  this  is  murder. 
Thus,  A;,  having  malice  against  B.,  strikes  at  and  misses  him,  but 
kills  G.  This  is  murder  in  A.;  and  if  it  had  been  without  malicn; 
and  Tinder  such  circumstances  that  if  B.  had  died  it  would  have 


12  AKKANSASi 


Laoefield  ▼.  Sute. 


beeu  but  manslaughter,  the  killing  of  C,  also,  would  have  been  but 
manslaughter."    2  Whart  Grim.  Law,  §  965;  1  Hale,  766,  n.  11. 

Whilst  it  is  true  that  every  person  is  presumed  to  contemplate 
the  ordinary  and  natural  consequences  of  his  acts,  such  presump- 
tion does  not  arise  where  the  act  fails  of  effect,  or  is  attended  by  no 
consequences;  and  where  such  act  is  charged  to  have  been  done 
with  a  specific  intent,  such  intent  must  be  proved,  and  not  pre- 
sumed from  the  act 

'^  If  the  act  is  alleged  to  be  done,''  says  Greenleaf,  *^  with  intent 
to  commit  one  felony,  and  the  evidence  be  of  an  intent  to  commit 
another,  though  it  be  of  the  like  kind,  the  variance  is  fataL  Thus, 
when  a  burglary  was  charged  with  intent  to  steal  the  goods  of  W., 
and  it  appeared  that  no  such  person  as  W.  had  any  property  there, 
but  that  the  intent  was  to  steal  the  goods  of  D.,  the  alleged  owner 
of  the  house,  and  that  the  name  of  W.  had  been  inserted  by  mistake, 
instead  of  D.,  it  was  held  that  the  indictment  was  not  supported. ** 
3  Greenl.  on  Ev.,  §  17. 

In  the  case  of  Hex  v.  HoU,  34  Eng.  Oom.  Law,  522,  the  prisoner 
was  indicted  for  shooting  at  John  Hill,  with  intent  to  murder  him. 
It  was  proven  that  the  prisoner,  intending  to  shoot  and  kill  the 
Rev.  James  Lee,  shot  at  Hill,  mistaking  him  for  Lee,  but  without 
doing  him  any  injury.  The  judge  left  it  to  the  jury  to  say  whether 
there  was  an  intent  to  murder  HilL  The  jury  found  that  the  pris- 
oner did  not  intend  to  do  any  harm  to  Hill,  and  the  judge  directed 
an  acquittal.  2  Stark  on  Ev.  672;  Siais  v.  Neal,  87  Me.  468;  StaU 
V.  Jefferson,  3  Harr.  571 ;  Ogletree  v.  State,  28  Ala.  693. 

Section  1327,  Gantt's  Digest,  which  declares  that  if  any  person, 
of  his  own  malice,  attempt  to  shoot,  or  to  do  some  bodily  injury 
to  some  particular  individual,  and  in  attempting  to  do  so  shall 
shoot  or  injure  some  third  person  against  whom  the  offender  had 
no  evil  design,  he  shall  be  held  and  adjudged  to  be  guilty  in  the 
same  manner  as  if  the  injury  had  fallen  on  the  person  intended  — 
has  no  bearing  upon  the  question  before  the  court  It  has,  as  ^h 
pears  by  both  its  language  and  the  context,  relation  to  maiming 
and  wounding,  and  prosecutions  under  it  are  for  the  maiming  or 
bodily  injury  done,  and  not  for  the  assault  or  attempt 

It  follows  that  the  fact  that  Hearstings  was  struck  by  one  of  the 
bullets,  but  tended,  as  any  other  fact  or  circumstance  in  the  case, 
to  prove  that  the  defendant  shot  at  him ;  and  if,  from  all  the  evi« 
denec  in  the  case,  the  jury  were  satisfied  he  did  not  shoot  at  him. 


NOVEMBER  TERM,  1879.  15 

Wood  V.  State. 

bat  St  McGlarey  or  wei-e  in  doubt  as  to  which  he  shot  at,  the  charge 
ID  the  indictment  was  not  sustained. 
[Omitting  other  matters.  ] 

Judgment  reversed  and  eauee  remanded* 


Wood  v.  Statr. 


(8IAik.Ml.) 
Oriminai  lane  —  loriemif  —  intetU  —  drunkmneei. 

Ono  wTongfaUj  taking  the  property  of  aaolher,  bat  too  drunk  to  entertala  a 

feloniona  intent^  cannot  be  convicted  of  laroenj. 

nONVIGTION  of  larceny.    The  opinion  states  the  case. 

Henderson,  attorney-general,  for  State. 

Harbisok,  J.  The  appellant  was  tried  and  convicted  of  the 
crime  of  grand  larceny  in  stealing  a  pistol,  the  property  of  one 
Check. 

The  pistol,  which  was  of  the  valne  of  $8,  was  taken  from  the 
room  of  the  owner,  at  a  hotel,  and  out  of  a  coat  pocket,  on  the 
night  of  the  fifth  of  August,  1879,  and  was,  on  the  fifteenth  of  the 
same  month,  found  in  the  defendant's  possession. 

The  defendant,  a  lawyer,  had  been  for  three  or  four  years  Tery 
intemperate,  and  for  several  weeks  before  he  was  found  with  the 
pistol  in  his  possession,  almost  continuously  drunk.  On  the  night 
of  the  fifteenth  of  August  he  was  very  drunk  —  according  to  one 
of  the  witnesses,  crazy  drunk  —  and  the  constable,  learning  that  he 
had  a  pistol,  to  prevent  his  doing  harm,  took  it  from  him,  when  it 
was  foand  to  be  the  pistol  that  had  been  taken  from  Cheek's  room. 
When  it  was  taken  from  the  defendant,  he  said  it  had  been  given 
him  by  one  Hamp.  Lane,  who  had  then,  as  was  proven  at  the  trial, 
left  the  ccnnty.  Several  witnesses  testified  that  the  defendant*a 
conduct  during  his  spree,  or  drunkennesp,  was  strange  and  nnnat- 
aral -^  qnite  different  from  sncli  as  is  the  effect  of  ordinary  drunk* 
enness  —  and  that  he  appeared  demented  to  some  degree.    One  of 
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thQIQ>  a  physician,  who;  had  known  him  two  oi:  three  years,  said 
that  there  were  times  daring  bis  spree  wh^  he  tbongkt  he  did 
not  know  what  he  was  about,  and  he  believed  bis  mind,  by  Iqng 
and  excessiye  indulgence  in  ardent  spirits,  had  become  impaired ; 
and  another  physician,  who  was  called  to  see  him  on  theseventeentb 
of  August,  the  day  after  his  arrest,  said  he  found  him  suffering 
with  symptoms  of  mania  a  potUy  and  that  the  functions  of  the 
brain  were  partially  paralyzed. 

It  was  proven  that  the  defend&nt  bad  previously  borne  a  good 
character  for  honesty  and  integrity. 

The  court  was  asked  to  instruct  the  jury  for  the  defendant,  that 
if  they  believed,  from  the  evidence,  the  defendant  took  the  pistol, 
but  that  at  the  time  he  was  so  under  the  influence  of  intoxicating 
liquor  that  a  felonious  intent  could  not  have  been  formed  m  his 
mind,  they  should  find  him  not  guilty;  which  instruction  the  court 
refused  to  give. 

As  a  general  doctrine  voluntary  intoxication  furnishes  no  excuse 
for  crime,  even  when  the  intoxication  is  so  extreme  as  to  make  the 
person  unconscious  of  what  he  is  doing.  '^  Perhaps  no  better  illus- 
tration of  the  doctrine,"  says  Mr.  Bishop,  ''can  be  given  than  to 
.state  its  application  in  ordinary  cases  of  homicide.  The  common 
law  divides  all  indictable  homicides  into  murder  and  manslaugh- 
ter ;  but  the  specific  intent  to  kill  is  not  necessary  in  either.  A 
man  may  be  guilty  of  murder  without  intending  to  take  life.  He 
may  be  guilty  of  manslaughter  without  so  intending;  or  he  may 
intend  to  take  life,  yet  not  commit  any  crime  in  taking  it.  Now 
the  doctrine  of  the  courts  is,  that  the  intention  to  drink  may  fully 
supply  the  place  of  malice  aforethought;  so  that  if  one  voluntarily 
becomes  so  drunk  as  not  to  know  what  he  is  about,  and  then  with 
a  deadly  weapon  kills  a  man,  the  killing  will  be  murder,  the  same 
as  if  he  were  sober.  In  other  words,  the  mere  fact  of  drunkenness 
will  not  alone  reduce  to  manslaughter  a  homicide  which  would 
otherwise  be  murder,  much  less  extract  from  it  altogether  its  in- 
dictable quality."  1  Bish.  Cr.  Law,  §  401.  But  he  says  that,  '^in 
cases  where  the  law  requires  not  general  malevolence,  but  a  specific 
intent  to  commit  the  particular  act,  which  intent  must  concur 
with  the  act  in  point  of  time,  in  order  to  constitute  the  offense 
charged  against  a  prisoner,  he  cannot  be  guilty,  if  at  the  time  when 
the  act  transpired,  he  was  so  drunk  as  to  be  incapable  of  entertam- 
mg  such  intent."  Id.,  §  408. 
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'  "Intoxicationas  no  excuse  far  crime/'  said  Judge  Baldwin/  in 
Untied  States  v.  Roudenbushy  1  Bald  w.  517, '' when  the  offetise  coil- 
sista  merely  in  doing  a  criminal  act,  without  regarding  intention. 
But  when  the  act  done  is  iiinocent  in  itself^and  criminal  only  when 
done  with  a  corrupt  or  malicious  motive^a  jury  may,  from  intoxi- 
cafiiotiy  presume  that  there  was  a  want  of  criminal  intention  ;  that 
the  reasoning  faculty,  the  power  of  discrimination  between  right 
and  wrong,  was  lost  in  the  excitement  of  the  occasion.  But  if  the 
mind  still  acts;  if  its  reasoning  and  discriminating  faculty  remain, 
a  state  of  partial  intoxication  affords  no  ground  of  a  favorable 
presumption  in  favor  of  an  honest  or  innocent  intention,  in  cases 
where  a  dishonest  and  criminal  intention  would  be  fairly  inferred 
from  the  commission  of  the  same  act  when  sober." 

In  larceny  there  must  be  a  concurrence  with  the  act  —  an  intent 
to  do  it  —  and  also  a  felonious  intent ;  and  the  same  author  .we 
have  quoted  says:  '^  A  bare  intentional  trespass  not  being  larceny^ 
but  the  specific  intent  to  steal  being  necessary,  also,  if  one  who  is 
too  drunk  to  entertain  this  specific  intent  takes  property,  relin- 
quishing it  before  the  intent  could  arise  in  his  mind,  there  is  no 
hiroeny."  Id.,  §-^11;  Went  v.  State,  1  Tex.  Ct.  App.  36;  Johneon  t. 
State,  id.  146 ;  Loza  v.  State,  id.  488. 

The  instruction  should  have  been  given. 

[Omitting  minor  matters.] 

The  judgment  is  reversed,  and  the  cause  remanded,  with  instmo* 
tions  to  grant  the  defendant  a  new  trial. 

Judgment  reversed  and  cause  remanded. 


Garr  v.  State. 

(84  Arte.  448.) 

laim—'eoneeaUdv)eap<m9  — journey  —  unloaded  pUtoi, 

IMsBdaai,  living  in  ArkanMs,  had  been  on  a  visit  to  Memphis,  and  on  hte 
letara  stopped  a  few  hoara  at  Marianna,  Lee  ooanty,  Arkansas.  While 
tliere  he  carried  two  pistols  on  his  person,  both  unloaded  and  one  without 
a  tube.  ffM,  tliat  he  was  not  then  **  upon  a  journey/'  but  that  he  was  not 
"  wearing  weapons,"  within  the  meaning  of  the  statute.* 

•Bee  HttidUnmn  y.  State  m  Ala.  3).  94  Am.  Rep.  1 ;  Ghotmm  ▼.  State  (53  Ala.  619),  a 
Am.  Rep.  ofiS;  and  note,  6M. 
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CONVICTION  of  wearing  concealed  weapons.     The  opinion 
states  the  case. 

Henderson,  attorney-general,  for  State* 

Eakih,  J,  Apellant,  in  May,  1875,  was  indicted  in  the  Lee 
Circuit  Court,  charging:  That  he  ^'  unlawfully  did  wear  a  pistol, 
concealed  as  a  weapon,  when  not  upon  a  journey/'  At  the  springy 
term,  1879,  the  case  was  submitted  to  the  court  as  a  jury,  the 
defendant  fined  and  an  appeal  taken,  with  bill  of  exceptions  settings 
forth  the  eyidence. 

It  appears  that  appellant  had  been  on  a  visit  to  Memphis,  and  oa 
his  way  back  to  his  father's  stopped  a  few  hours  in  Marianna»  in 
Lee  county*  Whilst  there  he  was  observed  to  be  wearing  a  pistol, 
a  portion  of  it  being  seen.  He  was  arrested,  but  discharged.  Two 
pistols  were  found  upon  him,  neither  of  which  was  loaded,  and  one 
was  without  a  tube.  After  his  arrest  he  deposited  the  pistols  with 
his  baggage. 

The  court  decided  the  case  on  the  ground  that  defendant,  whilst 
stopping  over  at  Marianna  could  not  be  said  to  be  on  a  journey, 
and  should,  to  avoid  a  breach  of  the  law,  have  deposited  his  pistols 
with  his  baggage,  and  not  carried  them  on  his  person.  This  is 
correct,  if  the  appellant  was  really  wearing  them,  or  either  of  them, 
as  a  weapon.  The  exception  in  the  statute  is  to  enable  travellers 
to  protect  themselves  on  the  highways,  or  in  transit  through  popu- 
lous places ;  not  to  allow  them  the  privilege  of  mixing  with  the 
people  in  ordinary  intercourse  a.bout  the  streets,  armed  in  a  manner 
which  upon  a  sudden  fit  of  passion  might  endanger  the  lives  of 
others.  Travellers  do  not  need  weapons  whilst  stopping  in  towns 
any  more  than  citizens  do.  They  should  lay  them  aside,  unless 
the  delay  be  slight  and  the  journey  soon  resumed.  The  jury,  or 
court  sitting  as  such,  can  best  judge  of  all  the  circumstances,  and 
determine  whether  the  spirit  of  the  law  has  been  violated.  No 
rule  with  regard  to  this  can  be  formulated.  The  intent  governs,, 
and  the  question  of  fact  is,  was  the  defendant  really  prosecuting 
his  journey,  only  stopping  for  a  temporary  purpose,  or  had  he 
stopped  to  stay  awhile,  mingling  generally  with  the  citizens,  either 
for  business  or  pleasure? 

The  ofFense  is  alleged  to  have  occurred  in  December,  1874,  when 
the  Revised  Statutes  contained  the  only  act  upon  this  subject  m 
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foroe.  See  Orantt's  Digest,  §  1517.  It  is  made  a  misdemeanor  to 
''wear  any  pistol,  etc.,  *  *  concealed  as  a  weapon/'  unless 
upon  a  joomej.  It  will  be  perceived  there  are  three  essential  ele- 
ments  in  the  offense.  The  implement  must  be  worn,  that  is» 
placed  abont  the  person  and  carried  around  in  some  way,  to  be  at 
all  times  accessible.  If  it  is  merely  and  in  good  faith  being  trans- 
ported to  be  repaired  or  given  to  another,  or  for  purposes  of  trade, 
or  any  other  object  save  to  be  used  in  fight,  it  cannot  be  said  to  be 
worn.  It  must  be  concealed;  that  is,  so  hidden  from  general 
view  as  to  put  others  off  their  guard ;  and  lastly,  it  must  be  carried 
as  a  weapon  ;  that  is,  for  the  purpose  of  having  it  convenient  for 
use  in  fight. 

In  this  oase  the  implements  found  on  defendant  were  pistols,  an4 
worn  concealed.  But  they  were  not,  either  of  them,  loaded,  and 
one  was  wholly  unfit  for  use  if  it  had  been.  These  things,  affirm- 
ativelyishtywn,  rebfit:<lie'presnnption  that  the  ptstola  were ^om  to 
be  used  as  weapons.  They  could  not  be  so  used.  If  the  State,  in 
a  given  case,  should  show  that  pistols  were  worn  concealed,  the 
jnry  might  well  presume  that  they  were  loaded  and  worn  as  weapons. 
But  the  defendant  might  remove  the  presumption  by  proof.  It 
would  be  one  of  fact  and  not  of  law. 

The  attention  of  his  honor,  the  Circuit  judge,  seems  to  have 
been  directed  to  the  point  of  defense  based  upon  the  journey, 
which  be  correctly  decided.  For  want  of  sufficient  proof  that  the 
pistol  was  worn  as  a  weapon,  a  new  trial  should  have  been  granted. 

Reverse  aad  remand  for  the  purpose. 

Revened  and  remamML 


Halbrook  y.  Statb. 

0IArli.  sn.) 

WWbm  a.  oMnlss  B.  ;«iid  aftsrwaid  daring B.'s  Ufe,  marrlss  O.  laad  atfOL 

sAarwaidy  wbsn  B.  to  dlToreed,  bat  daring  0/s  lifa,  marries  D.  the  last 

marring*  to  nol  bigamoas,  beeaoBe  the  eeoond  wan  Told. 
In  a  tftol  lar  Ugnm j,  marriage  may  be  proyed  by  admtorioos  and  evldsooe  dt 

maritnl  eohablutioD  and  bolding  oat  {8m  note^  p.  72,) 
Adeerae  of  dlvoffee»  gsaatad  apon  notice  to  the  defendant,  to  evldsooe  of  the 

marriage.    {8ee  ncU,p,  Sd.) 

Vol.  XXXVI-^ 


]g  ARKANSAS, 


■  ■  ■  »^ 


Halbrook  ▼.  State. 


/CONVICTION  of  bigamy.    The  opinion  states  the  case. 

FletehsTf  for  appellant 
Henderson^  attorney-general^  eontnu 

Enolish,  G.  J.  [Omitting  unimportant  statements.]  The  indict. 
ment  charges,  in  sabstance,  that  on  the  second  of  November,  18G6, 
the  defendant  was  married,  in  Conway  connty,  to  Jane  Honeycutt, 
and  that,  on  the  twenty-sixth  of  July,  1875,  when  she  was  living, 
and  still  his  wife,  he  feloniously  married  Mary  Mahan,  in  said 
county. 

He  was  tried  at  the  September  term,  1879,  found  guQty^  and  the 
jury  fixed  his  punishment  at  imprisonment  for  three  years  in  the 
penitentiary ;  a  new  trial  was  refused,  he  was  sentenced,  took  a  bill 
of  exceptions,  and  prayed  an  appeal,  which  was  allowed  by  one  of 
•the  judges  of  this  court. 

[Minor  matters  omitted.]    « 

IL-  After  the  State  had  closed,  appellant  introduced  <  Miles  Price 
and  Thomas  Halbrook,  who  stated,  after  being  sworn'- as  witnesses 
in  the  case,  that  they  had  been  acquainted  with  the  appellant  for 
many  years;  thi^t  he  was  married  when  about  nineteen  years t>Id  to 
one  Margaret  Halbrook,  in  Perry  county,  Tennessee;  that 'he  was 
now  (time  of.  the  trial)  fifty-seven  years  of  age  ;  that  diey  wene  not 
present  at  such  marriage,  but  by  reputation  such  marriage  occurred 
within  ten  miles  of  where  they  resided,  and  that  within  a  few  days 
thereafter,  appellant  brought  his  wife  into  the  immediate  neigh- 
borhood of  witness  Price,  and  there  they  remained  together  as  hus- 
band and  wife  for  two  or  three  months,  ttnd  that  appellant  and  his 
said  wife,  Margaret,  lived  and  cohabited  together  as  husband  and 
wife,  in  the  State  of  Tennessee,  and  later  in  the  States  of  Arkansas 
and  Missouri,  for  many  years,  and  had  bom  to  them,  and  reared  by 
them,  a  large  family  of  children  ;  that  some  of  said  children  now 
reside  in  the  neighborhood  of  witness,  and  that  witness  had,  within 
the  last  three  ponths,  seen  letters  from  Margaret,  wifepf  appellant, 
who,  by  reputation,  still  lives  in  Oreen  county,  Missouri,  but  wit* 
ness  had  not  seen  her  since  1863. 

But  the  court  ruled  that  such  evidence  was  irrelevant  and.incom- 
potent,  and  excluded  the  same  from  the  jury,  to  which  ruling  ap* 
pellant  excepted. 
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Appellant  then  offered  in  evidence  a  certified  transcript  of  the 
record  of  a  decree,  rendered  in  the  Circuit  Court  of  Phillips  connty> 
in  the  State  of  MissouriyOn  the  twenty-eighth  of  Novembery  1866,  in 
a  suit  for  diTorce  by  Margaret  J.  Halbrook  against  Jeremiah  H. 
Ilalbrook  dissolving  the  bonds  of  matrimony  theretofore  contracted 
between  them,  and  giving  her  the  care  of  their  infant  children,  and 
alimony  to  be  charged  upon  certain  real  estate  of  the  defendant  in 
that  suit  The  decree  shows  that  the  defendant  therein  had  notice 
by  publication,  and  that  there  had  been  a  previous  default  entered 
against  him,  but  does  not  show  when  the  bill  was  filed^nor  when 
the  marriage  dissolved  by  the  decree  had  been  entered  into  by  the 
parties  to  .'the  suit 

The.court  refused  to  pennit  appellant  to  read  in  evidence  the 
transcript  of  the  reciord  of  the  decree,  and  he  excepted.       '^ 
.  Appellant  offered  no  other  evidence.  < 

The  appellant  askMthe  court  to  give  the  jury  seven  instructions. 
The  court  gfive  the  firsts  Which  defined  the  crime  of  bigamy  (having 
giving  a  similar  instrucftidtt  otl  the  part  of^  the  State)^  and  i^fhsed 
the  others. 

(a).  The  court  having  excluded  all  of  the  evidence  offered  by  ap- 
pellant, there  was  nothing  on  which  the  instructions  refused  could 
^  based.     They  were  mere  abstract  propositions  of  law. 

The  instructions  refused  presented,  in  different  forms,  the'^prop- 
ositions  that  appellant's  marriage  with  Jane  Honeycutt,^  when  his 
first  wife,  Margaret,  was  living,  and  undivorced  from  him,  was  null 
and  void,  and  that  his  niarriage  with  Mary  Mahan,  after  the  first 
wife  obtained  the  divorce,  was  hot  bigamous,  because  he  then  had 
no  lawful  wife. 

(&)  If  the  facts  hypothecated  in  this  proposition  had  been  proved 
by  competent  evidence,  it  would  have  been  good  law. 

Upon  the  hypothecated  facts,  the  case  would  have  been  similar» 
on  principle,  to  Lady  Madison* a  case,  reported  in  1  Hale's  Pleas  of 
the  Crown,  p.  693,  thus  :  ^^  A.  takes  B.  to  husband  in  Holland,  and 
then  in  Holland  takes  C.  to  husband,  living  B.  and  then  B.  dies, 
and  living  C.  she  marries  D.,  this  is  not  marrying  a  second  husband, 
the  former  being  alive,  for  the  marriage  to  C.  living  B.  was  simply 
void,  and  so  he  was  not  her  husband  ;  but  if  B.  had  been  living, 
this  had  been  felony  to  marry  D.  in  England  ;  ruled  at  Newgate 
sessions,  about  1648,  in  the  Lady  Madison  case." 

Mr.   Greenleaf,  after  stating  the  points  that  the  State  is  re- 
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quired  to  prove,  as  above,  adds:  ^'  The  defense  may  be  made  by  dis- 
proving either  of  the  points  above  stated.  Thus,  where  a  woman 
married  a  second  husband  abroad,  in  the  life-time  of  the  first,  and 
afterward  the  first  died,  and  then  she  married  a  third  in  England, 
in  the  life-time  of  the  second,  and  for  this  third  marriage  she  was 
indicted;  upon  proof  that  the  first  husband  was  living  when  the 
second  marriage  was  had,  it  was  held  a  good  defense  to  the  indict- 
ment; the  second  marriage  being  a  nullity,  and  the  third  therefore 
valid."  3  Oreenl.  Ev.,  §  208,  citing  Lady  Madison* 8  case ;  SiaU  v. 
OoodncJi,  14  W.  Va.  834,  is  similar  to  the  case  now  before  us. 

So  in  this  case,  if  appellant  was  married  to  Margaret  Halbrook 
in  Tennessee,  and  she  was  living  when  he  married  Jane  Honeycutt, 
the  latter  marriage  was  null  and  void;  and  if  Margaret  Halbrook 
had  obtained  a  divorce  from  him  before  he  married  Mary  Mahan, 
this  third  marriage  was  valid,  and  not  bigamous,  as  alleged  in  the 
indictment;  but  the  marriage  with  Jane  Honeycntt  was  bicfamoai. 

Appellant,  however,  could  not  be  convicted  on  this  indictment 
for  the  bigamous  marriage  with  Jane  Honeycutt,  because  that  is 
not  the  ofFense  with  which  he  is  charged. 

(e)  Did  the  court  err  m  excluding  all  the  evidence  offered  by  ap- 
pellant, as  incompetent  and  irrelevant  P 

In  indictments  for  bigamy,  proof  of  marriage  is  required  to  be 
more  strict  than  in  civil  cases. 

But  it  is  reasonable  to  hold  that  appellant  shonld  have  been  aU 
lowed  to  introduce  any  evidence  conducing  to  prove  his  marriage 
with  Margaret  Halbrook,  relied  upon  by  him  to  defeat  the  case 
made  by  the  State,  which  the  State  might  have  permitted  to  intro- 
duce to  prove  the  same  marriage,  had  the  indictment  alleged  it  to 
be  the  first  marriage,  and  a  subsequent  marriage  to  be  the  blgamoas 
marriage. 

It  is  established  by  the  current  of  adjudications,  that  in  prosecu- 
tions  for  bigamy,  the  deliberate  admission  of  the  defendant  that  a 
woman  was  his  wife,  and  evidence  that  he  cohabited  with,  treated 
and  held  her  out  to  the  community  as  such,  may  go  to  the  jnry  for 
what  they  are  worth,  as  tending  to  prove  an  actual  marriage.  Beg. 
V.  Simmons,  1  Carr.  &  Kir.  (N.  P.)164,  47  Eng.  C.  L.  104;  (hm.  v. 
Jackson^  11  Bush,  679;  A  c,  21  Am.  Bep.  225,  in  which  the  English 
and  Amenoan  cases  are  reviewed.  Wamsr  v.  Cbm.,  2  Va.  Oas.  95; 
Camoron  v.  Stale,  14  Ahk  546;  Cook  v.  State,  11  Ga.  54;  SMe  v. 
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Bnifeuy  4  McGord,  255;  Wolverion  v.  Stale,  16  Ohio,  173;  Cay* 
fortPs  case,  7  Oreenl.  57;  State  v.  HodgskifiSj  19  Me.  158. 

lu  New  York,  where  it  has  been  held  that  an  actual  marriage 
mast  be  proved,  and  that  the  prisoner  cannot  be  convicted  on  mere 
admissions,  or  evidence  of  cohabitation  {Peojjle  v.  Humphrey^  7 
Johns.  314),  yet  m  Oahagan  v.  Feophy  1  Park.  Or.  380,  such  admis- 
810U8  and  proof  of  cohabitation  as  husband  and  wife  were  held  to 
be  admissible  as  tending,  with  other  facts,  to  prove  an  actual  mar- 
riage 

In  this  case,  appellant  ofTei'ed  to  prove,  by  two  witnesses,  a  re- 
puted  marriage  with  Margaret  Halbrook  in  Tennessee;  that  they 
cohabited  as  husband  and  wife  there,  and  later  in  this  State,  and  in 
Missouri  for  many  years,  and  reared  a  family  of  children.  This  co- 
habitation occurred  before  there  could  have  been  any  object  on  the 
part  of  appellant  to  make  evidence  to  be  used  in  this  prosecution. 

Presumption  of  marriage  arises  from  cohabitation  as  husband 
and  wife. 

There  was  also  a  presumption  that  appellant's  marriage  with 
Jane  Honeycntt  was  lawful,  innocent  and  not  criminal.  It  is  sup- 
posed that  a  man  will  not  incur  the  guilt  of  felony  and  danger 
which  attends  it  by  marrying  another  woman  during  the  life  of  one 
to  whom  he  has  previously  been  lawfully  married.  2  Whart.  Ev., 
§  1297 ,  Jones  v.  Jofies,  48  Md.  391;  s.  c,  30  Am.  Rep.  466. 

Had  appellant's  evidence  of  cohabitation  been  admitted,  it  would 
have  been  the  province  of  the  jury,  under  proper  directions  from  the 
court,  to  weigh  the  presnmptior^  in  making  up  their  verdict* 

(d)  But  the  court  also  excluded  the  transcript  of  the  record  of 
the  Missouri  divorce  decree. 

With  some  evidence  aliunde  of  identity  of  parties,  this  decree 
would  have  proven  that  on  the  twenty-eighth  day  of  November, 
1866,  about  twenty-six  days  after  appellant's  marriage  with  Jane 
Honeycntt,  and  before  he  married  Mary  Mahan,  Margaret  Halbrook 
obtained  a  divorce  from  him. 

The  decree  would  also  have  proved  that  Margaret  Halbrook  was 
living  at  the  time  appellant  married  Jane  Honeycntt,  because  she 
obtained  the  decree,  and  was  awarded  by  it  care  of  her  infimt  chil- 
dren after  that  marriage  The  decree  was  also  evidence  that  a 
marriage  had  been  contracted  between  the  complainant  and  defend- 
ant in  that  suit,  because  courts  do  not  grant  divotoes  without 
proof  of  marriage. 
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Marriage  is  the  foundation  of  the  whole  proceedings,  and  the  de- 
cree or  sentence  granting  a  divorce,  m  form  and  effect,  affirms  the 
marriage  as  well  as  declares  the  separation.  Bish.  Mar.  and  Div., 
§315. 

The  decree  would  also  have  conduced  to  prove  that  appellant's 
marriage  with  Margaret  Halbrook  occurred  before  his  marriage 
with  Jane  Honeycutt,  but  about  twenty-six  days  having  transpired 
between  the  dates  of  the  latter  marriage  and  the  time  of  the  de- 
cree, which  was  obtained  on  publication.  These  twenty-six  days 
were  periods  of  appellant's  honeymoon  with  Jane  Honeycutt,  a 
young  woman  whom,  according  to  the  theory  of  his  defense,  be  it 
said  to  his  shame,  he  deceived  and  deluded  into  an  illegal  marriage, 
and  made  her  in  law  an  adulteress.  But  a  man  indicted  for  one 
crime  cannot  be  convicted  on  proof  that  he  has  committed  another. 

After  offering  the  decree  in  evidence,  appellant  offered  no  evi- 
dence of  identity  of  parties,  but  the  decree  having  been  excludedt 
this  would  have  been  useless. 

The  evidence  of  cohabitation  should  have  gone  to  the  jury  for 
what  it  was  worth,  and  the  decree  should  have  been  admitted. 

The  judgment  must  be  reversed,  and  the  cause  remanded  for 
further  proceedings. 

If  the  indictment  was  in  fact  presented  in  court  by  the  grand 
jury,  it  may  be  shown  by  a  nunc  pro  tunc  entry  when  appellant  is 
in  court,  and  he  may  be  tried  again  on  the  same  indictment 
Otherwise  he  may  be  held  to  answer  a  new  indictment  if  the  State 
elects  further  to  prosecute  him.  Oreen  v.  SlatCy  19  Ark.  178;  //a/- 
eo7nb  V.  StcUe,  31  id.  427. 

'   JudfffnetU  reversed  atid  cause  rmnaTided. 

None  BT  TBB  Rbportbr.  —  In  state  ▼.  Ooodrieh^  14  W.  Va.  834,  the  indictment  chained 
that  defendant  In  November,  1874,  married  Fannie  Smith,  In  Wiaoonsin,  and  whUe  lo  mar 
ried.  In  May,  ISiT,  married  Clarpk  Allen,  in  West  Vii^nia.    The  court  said: 

'*  The  evidence  on  which  the  Jury  in  thiH  case  based  their  verdict  of  guilty  was  sufficient 
to  justify  such  verdict.  It  is  true  the  first  marriage  charged  in  the  indictment  was  proved 
by  the  minister  who  offlciai.ed  at  the  marriage,  and  the  second  marriage  charged  In  the 
indictment  was  only  proved  by  the  distinct  admission  of  the  prisoner:  and  that  the 
authorities  elsewhere  are  conflicting  on  the  question  whether  such  proof  Is  sutDcient  In  an 
indictment  for  bigamy,  or  whether  it  is  even  admissible:  but  it  Is  settled  in  Vliglnia  and 
In  this  State  that  such  evidence  is  admissible  in  such  a  case  and  sufficient  to  Justify  a  con* 
viction.  See  Warner  v.  Cmnmmiftiealth.  2  Va.  Gas.  06;  O'NeaTii  case.  17  Oratt  982;  BinTM 
case,  21  id.  800.*  A  new  trial  ought  not  therefore  to  have  been  awarded  the  prisoner, 
unless  the  court  bad  excluded  from  the  Jury  evidence  which  ought  to  have  been  admitted. 

**The  defense  which  the  prisoner  sought  to  establish  by  the  evidence  which  the  oonit 

*To  same  effect,  WWiamt  ▼.  State,  54  Ala.  181 ;  s.  c,  25  Am  Bep.  665. 
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rejected  wee  that  he  had  on  the  80th  day  of  April.  1873,  In  Union  county,  Ohio,  been  law- 
AiUy  married  aoooitUng  to  the  laws  of  Ohio  to  Sarah  Snodgraas,  and  that  ahe  was  still 
living  and  tliis  uiarriage  In  full  force,  woen  he  was  married  on  the  29th  day  of  November, 
1671  to  Fkvncts  L  Smitli,  in  Wnoonsin:  that  he,  the  prisoner,  being  then  a  married  man, 
ihls  marriage  to  Fnuicis  1  Smith  was  a  mere  nullity,  and  absolutely  void  ab  initio. 

"  The  indictment  alleging  the  offense  of  the  prisoner  to  t>e  the  marrying  by  the  prisoner 
oo  Slay  5  lS77  in  luwa,  to  Clara  Allen,  while  his  wife  Francis  I.  Smith  was  living,  it  was 
incumbeni  on  the  Stale  lo  show  tliat  Francis  I.  Smith  was  his  lawful  wife,  and  the  pris- 
oner's defense  eoughi  to  Oe  establishe'l  by  the  evidence  lejected  by  the  court  was  that 
Francis  I.  Smith  was  never  the  lawful  wife  of  the  prisoner,  as  he  was  a  married  man  when 
he  married  her 

*'lt  the  first  marriage  laid  in  the  indictuient  was  a  nullity,  then  the  second  marriage 
laid  In  the  indictment  could  not  constitute  tim  offense  of  bigamy,  and  If  the  prisoner  was 
a  married  man  when  tlie  tint,  marriage  charged  in  the  Indictment  took  place,  this  mar- 
riage was  an  absolute  nullity  In  Wisconsin,  where  it  was  solenmised,  the  common  law 
bejng  in  fon-e  there.    See  East  s  P.  C.  4ti6 ;  Lady  Maditoti't  case,  1  H.  P.  C.  008. 

*'  It  is  true  that  this  defense  sought  to  be  set  up  by  the  prisoner  establishes  beyond  cbn- 
troversy  that  he  was  guilty  of  bigamy,  when  on  November  S9,  1874,  he  married  Fk-ands  L 
Smith  In  Wisconsin,  his  first  wife,  Sarah  Snod^ass,  being  then  living.  His  entering  into 
this  contract  of  marriage,  which  is  forbidden  by  the  law,  while  his  former  wife  was  living. 
Is  what  constitutes  the  offense  of  bigamy :  and  this,  though  his  second  contract  of  mai^ 
riage.  made  in  violation  of  law,  is  necessarily  a  nullity.  But  though  he  thus  unquestion- 
ably, according  to  his  own  defense,  if  It  were  proven,  has  been  guilty  of  bigamy,  it  Isiiot 
the.htgamy  for  which  he  was  Indicted.  For  the  bigamy  committed  by  marrying  Franols  I. 
BsilthiA  Wiscoosin  he  could  be  indicted  there,  but  could  uoi  be  Indicted  in  this  State,  as 
lie  never  cohabited  with  her  In  this  State.  The  defense  therefore  attempted  by  the  pris- 
oaer  hi  this  case  was  a  legitimate  defense,  and  his  evidence  offered  to  sustain  It  should 
have  been  received  by  the  court  if  In  its  character  it  was  admissible  evidence,  and  If  it 
tended  ta  establish  thto  defense. 

**The  first  proposition  to  be  proven  in  order  to  make  out  the  proposed  defense  was, 
that  prior  to  the  prisoner's  mairying  Francis  1.  Sm^h  in  Wisconsin,  on  November  89, 1874, 
he  had  lawfully  married  some  other  woman.  '  And  the  second  propo6Jt4on  to  be  proven 
was  that  this  first  wife  was  living  on  Novem  ber  89, 1874.'* 

**Our  next  Inquiry  Is:  Did  the  Circuit  Court  err  In  refusing  to  permit  to  go  to  the  jnry 
the  copy  of  the  divorce  of  the  prisoner  and  Sarah  Snodgrass.  rendered  by  the  Court  of 
Commoii  Pleas  of  Union  county.  Ohio,  at  the  Hay  term  1875 1  If  the  evidence  of  the  mar- 
riage had  been  permitted  to  go  to  the  Jury,  as  It  should  have  been,  this  decree  would  have 
shown  that  on  November  89, 1874,  when  the  prisoner  married  Fannie  1.  Smith,  he  was  the 
bttsband  of  Sarah  Snodgrass.  For  he  married  her  on  May  30, 1878,  and  wa'  divorced  from 
her  May.  1875.  And  If  thiafact  had  been  established .  the  prisoner  woul  .ave  been  en- 
titled to  an  acquittal  on  this  indictment,  as  his  marriage  to  Fannie  I.  Sm<th  would  have 
been  utteriy  void. 

**The  decree  of  the  Court  of  Common  Pleas  of  Union  county,  Ohio,  was  offered  simply 
to  prore  the  ezisteoce  of  sucha  decree ;  and  It  has  been  seen  it  was  what  It  purported  to 
be,  a  decree  of  a  court  having  jurisdictldn  of  the  parties  and  the  cause,  and  it  ought  there> 
fore  to  have  been  received.  Its  only  effect,  so  far  as  this  case  Is  concerned,  was  to  prov4 
that  the  relation  of  husband  and  wife  existed  between  the  parties  to  that  suit  up  to  the 
rsBdltion  of  this  decree,  and  ttiereforo  to  a  period  of  time  subsequent  to  the  Wisoonsin 
It  was  therefore  entirely  immaterial,  whether  the  proceedings  in  that  cause 
regular  or  Irregular,  and  whether  this  decree  ought  to  have  been  set  aside  by  the 
Ohio  ooofts  or  disregarded  as  a  good  divorce  by  the  courts  of  otherStates.  If  u  had  been 
afterward  actually  set  aside.  It  would  liave  availed  the  defendant  m  the  case  before  i.s  as 
effeetusByaaif  It  were  held  good  and  remained  in  fidl  force.  It  was  not  used  to  show  the 
divoroa,  but  simply  te^show  that  up  to  that  time  the  parties  to  that  cause  were  husband 
and  wife.  And  this  furnishes  an  additional  reason  ror  aoc  requiring  any  thing  more  than 
tiie  decree  to  be  produced  It  estabilshes  the  fact  thar  the  parties  to  the  cause  were  up  to 
iW  date  of  that  decree  husband  and  wife,  as  effeouiaUy,  as  the  whole  copy  of  Qua  record 
eould  nave  done   ' 
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In  Miiet  v.  United  SUmU$,  United  States Sapreme Court,  March  Sil.  1881,  the  sameductrioe 
was  held  as  to  proof  of  the  first  marriage  by  drcumstanoes  and  admfssioiui.  The  court  saki : 

^  It  is  next  aasignfwl  for  error,  that  the  court  admitted  the  declarationn  and  admissions 
of  the  plaintiff  in  error  to  prove  the  fact  of  Ills  first  umrnage,  and  the  cliarge  of  the  couit 
tliai  the  declarations  of  the  accused  were  evidence  pruper  to  be  considered  by  the  lury  as 
tending  to  prove  an  actual  marriage,  and  that  such  marriage  might  tie  proven  like  any 
other  fact,  by  the  admissions  of  the  defendant,  or  by  circumstantial  fvidetice  and  that  it 
was  not  necessary  to  prove  it  by  witnesses  who  were  praseoi  at  the  ceremony 

"  To  hold  that  on  an  indictment  for  bigamy,  the  first  marriage  can  only  be  proven  by 
eye-witnesses  of  the  ceremony,  is  to  apply  to  this  offense  a  rule  of  evidence  not  applicable 
to  any  other.  The  great  weight  of  authority  Is  adverse  to  the  position  of  the  plaintift 
in  error. 

"In  Reginav.  SimmonsUt,  1  Car.  A  Kir.  164,  it  was  held  that  un  an  indictment  for 
bigamy,  the  flrrt  marriage  may  be  proved  by  the  admlsnlons  of  the  prisoner  ;  and  It  is  for 
the  Jury  to  determine  whether  what  he  said  was  an  admission  that  he  had  been  legally 
married  aooording  to  the  laws  of  the  country  where  the  marriage  was  solemnized.' 

'*The  same  view  Is  sustained  by  the  following  cases ;    Reynia  v.  l7peo>i,  I  Car.  St  Kir 
Ift5,  note  (1  Greay.  ed.  of  Russ  on  C.  ft  M.  818);  Duchestfof  Kmgtlnn'*  case,  SDHow.  Ht 
Tr.  aS5;  2Vuman's  case,  1  Esst  P.  C.  470;  Cauford^g  case,  7  Grant,  57,  Ham^a  case,  S  Flair. 
»1,  8taU  V.  HiiUm,  a  Rich.  484;  Slats  v.  Brittmi,  4  McCord,  856:  Warner  v    Oommum 
wealth,  8Va.  Gas.  fi06;  ^onoood^s  case,  1  East  P.  C.  470;  Commonwealth  w,  MwtOQk^  1 
Ashm  879;  Begina  v.  Newtoti,  8  Moody  A  R.  SOS;  StaU  v.  LiOby,  44  Me.  4A;  Slots  v    Mo- 
Donald,  8ft  Ma  176;  Oimeron  v.  State,  14  Ala  546  ;  WolverH^ti  v  Stale,  16  Ohio,  178;  Stals 
v.  SealM,  16  Ind.  888;  Qviin  v.  State.  46  id.  78ft;  ^niofd  v.  Stale,  M  Qa.  674;  Brotni  ▼.  aUUm, 
&8AJa.386;  Commonwealth  v.  JoelESon,  21  Bush,  679;  s.  c.  81  Am.  Rep   88ft;  ITtiftaSMt 
maU,  64  Ala.  181;  s.c.,8ft  Am.  Rep.  66ft.** 


Thomas  v.  Gitt  of  Hot  Springs 

(84Ark.A68.) 
MufMptU  carparaUon  — -  ordinance  agaxnU  drrtmnUng  for  fjAFfMina. 

A  dty  ordinanoe  prohibited  *'  drumming  '*  or  soliciting  patronaije  for  liot«]|t, 
boftrdinif-houseB,  bath-houses,  physicians,  qaacks.  and  vendors  of  nostrums 
Mdd^  void  as  to  competent  physicians;  and  so,  ii  oeenu,  as  to  hotels,  boanJtf 
houses,  and  bath-boiises.    {8i$  fMl«»  p.  S9  ) 

CONVICTION  of  illegal  drumming.     The  opinion  aUttes  the 
case. 

Bmijamin,  for  appellant. 

Henderson,  attomey-generaly  conira 

English,  C.  J.  On  the  23d  of  May,  1S79,  Harry  Thomas  was 
arrested  nndei  a  warrant  issued  by  the  police  judge  of  the  oily  of 
Hot  Springs,  on  the  charge  of  having  committed  the  ofFense  of 
drumming  John  West  to  Dr.  0.  J  Weatherbv.  eto. 
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The  defendant  was  tried  before  the  police  judge,  conyictedy  and 
appealed  to  the  Circuit  Court  of  Garland  county,  where  the  case 
was  submitted  to  the  court,  by  consent  of  the  parties,  on  the  plea 
of  not  guilty.  The  court  found  defendant  guilty  upon  the  evi- 
dence, and  fined  him  $10.  He  moved  for  a  new  trial,  which  the 
court  refused,  and  he  took  a  bill  of  exceptions,  and  appealed  to  this 
court. 

On  the  trial,  the  following  ordinance  was  read  in  evidence: 

*'  ORDINAKCE  ON  DRUHMIKO. 

"  City  op  Hot  Springs,  May  5,  1879. 

**  Be  it  ordained  by  the  Mayor  and  Board  of  Aldermen  of  the  OUy 

of  Hoi  SprififfSf  thai : 

**  Whereas,  The  laws  of  the  State  for  the  incorporation,  organic 
zation  and  government  of  municipal  corporations,  approved  March 
9,  1875,  give  power  to  the  city  council  to  license,  regulate  and  sup- 
press ordinaries,  corn  doctors,  private  and  venereal  hospitals,  and 
to  make  and  publish  by-laws  and  ordinances  which  to  them  shall 
seem  necessary  to  secure  such  corporations  and  their  inhabitants 
against  thieves  and  other  persons  violating  the  public  peace,  and  to 
promote  the  prosperity,  and  improve  the  morals,  order,  comfort  and 
convenience  of  such  corporations  and  their  inhabitants  against 
thieves  and  other  persons  violating  the  public  peace,  and  to  pro* 
mote  the  prosperity,  and  improve  the  morals,  order,  comfort  and 
convenience  of  such  corporations  and  their  inhabitants;  and, 

'*  Whereaa,  It  is  well  known  that  persons  who  run,  drum  and 
solicit  patronage  for  physicians  and  quacks,  boarding-houses,  bath- 
houses, and  gambling  dens,  cause  great  inconvenience  to  this  resort, 
provoke  disorder,  and  greatly  injure  the  morals,  comfort  and  busi* 
neas  thereof : 

"  Sbctiok  1.  Therefore,  be  it  ordained  by  the  mayor  and  board 
of  aldermen  of  the  city  of  Hot  Springs,  that  any  person  who  shall  be 
found  drumming,  running,  or  soliciting  strangers  or  visitors  to  this 
place  for  any  hotel,  boarding-house,  bath-house,  physician  or  pre- 
tended physician,  qnack,  or  vendor  of  nostrums — and  any  person  who 
shall  employ  another  for  such  purpose,  or  shall  in  any  way  encour- 
age or  countenance  such  drumming,  running  or  soliciling  for  any 
hotel  or  boarding-house  he  or  she  may  control,  or  for  any  business, 
profession  or  vocation  he  or  she  may  bo  engaged  in,  or  for  any  pur- 
pose whatever  in  ihe  limits  of  this  city,  shall  be  deemed  guilty  of 
Vol.  XXX VT— 4 
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a  misdemeaDor,  and  on  convictioD  shall  be  fined  in  any  sum  not 
less  than  ten  dollars  nor  more  than  twenty-five  dollai's. 

"  Sec.  2.  If  any  physician,  or  pretended  physician,  quack  or 
vendor  of  nostrnms,  hotel  or  boarding-house  keeper,  or  any  other 
person,  shall  receive  patients,  boarders  or  customers  at  the  bands, 
sknd  upon  the  recommendation  or  reference  of  such  persons  as  are 
recognized  as  drummers,  he  or  she  shall  be  deemed  guilty  of  a  vio- 
lation of  section  one  of  this  ordinance,  and  punished  as  therein 
provided. 

'*  Sec.  3.  Any  person  engaged  in  drumming,  running  or  solicit- 
ing strangers  or  visitors  for  any  hotel,  boarding-house,  bath-house, 
physician  or  pretended  physician  of  this  city,  by  going  back  and 
forth  from  this  city  on  the  railroad  train,  shsdl  be  deemed  guilty  of 
a  violation  of  section  one  of  this  ordinance,  and  upon  conviction 
shall  be  punished  as  herein,  provided. 

'*  Sec.  4.  Every  person  engaged  in  drumming,  running,  or  solic- 
iting strangers  or  visitors  for  any  hotel,  boarding-house,  bath- 
house, physician  or  pretended  physician,  shall  be  deemed  guilty  of 
a  misdemeanor,  and  upon  conviction  shall  be  fined  in  any  sum  not 
less  than  ten  dollars;  and  every  day  such  person  continues  so  en- 
gaged drumming,  running  or  soliciting,  ho  shall  be  deemed  guilt; 
of  a  violation  of  this  section,  and  for  each  repetition  of  the  offense 
made  punishable  under  this  section,  he  shall  be  fined  double  the 
sum  of  the  fine  imposed  at  the  former  trial,  until  the  same  amounts 
to  fifty  dollars. 

'*  Sec.  5.  Any  person  furnishing  information  leading  to  arrest 
and  conviction  of  any  person  for  a  violation  of  this  ordinance,  and 
any  police  officer  arresting  such  person  at  his  own  instance,  shall 
receive  one-half  of  the  fine  that  may  be  collected  out  of  the  defend- 
ant upon  'conviction  for  violation  of  this  ordinance." 

Section  6  repeals  conflicting  ordinances,  etc.,  and  pats  this  ordi- 
nance  in  force  from  its  passage. 

The  parties  consented  to  try  the  case  on  an  agreed '  statement  of 
facts,  as  follows: 

'^  That  on  the  twenty-second  day  of  May,  1879,  in  the  city  of 
Hot  Springs;  etc.,  defendant,  Harry  Thomas,  by  words  of  request 
and  persuasion,  solicited  or  drummed  John  West,  a  visitor  to  said 
city,  etc.,  to  employ  Dy.  0.  J.  Weatherby,  a  graduate  of  medicine, 
and  practicing  physician  in  said  city,  etc.,  and  by  such  request  and 
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perauttBioii)  induced  him  to  employ  said  Weatherby  as  his  pb  jsician, 
and  that  defendant  received  therefor  pay  from  said  Weatherby; 
and  that  he  was  then,  and  had  been  for  some  time,  engaged  in  so 
soliciting  for  a  firm  of  physicians,  and  that  for  procuring  patients 
he  is  paid  at  the  rate  of  five  dollars  per  patient,  and  was  so  paid  by 
said  Weatherby,  and  that  he  has  not  and  does  not  drum  or  solicit 
for  any  physician  or  physicians  save  such  as  are  graduates  and 
skillful  in  their  profession." 

The  above  being  all  the  evidence,  appellant  moved  the  court  to 
declare,  as  a  proposition  of  law  applicable  in  this  case: 

**  That  the  solicitation  of  business  and  patronage  is  matter  of 
common  right,  and  that  no  municipal  corporation  can  prohibit  the 
same;  and  that  the  ordinance  introduced  in  evidence  in  this  case, 
and  upon  which  this  case  is  based,  is  unreasonable  and  void.'' 

But  the  court  refused  so  to  declare  the  law,  and  found  appellant 
guilty,  etc. 

The  twelfth  section  of  the  act  of  March  9, 1875,  for  the  organi* 
zation  and  government  of  municipal  corporations  (acts  of  1875,  p. 
8),  empowers  such  corporations  to  license,  regulate,  tax  or  suppress 
a  large  number  of  occupations,  exhibitions,  amusements,  etc., 
which  are  named,  but  drumming  is  not  among  them.  Nor  is  there 
any  provision  of  this  act,  or  any  other  act,  which  authorizes  such 
corporations  to  license  or  prohibit  drumming. 

A  drummer  is  one  who  solicits  custom. —  Webster. 

Drummers  are,  and  have  been  for  ages,  a  large  and  active  class 
of  commercial  and  business  agents.  They,  it  must  be  presumed, 
were  as  familiar  to  the  law  makers  as  brokers,  hawkers,  peddlers, 
pawn-brokers,  and  others  mentioned  in  the  above  act;  and  yet  they 
are  not  named,  nor  has  our  legislature,  by  any  act,  thought  proper 
—  if  it  might  do  so  in  the  exercise  of  the  police' power  —  to  require 
drummers  to  obtain  license  from  anv  source,  or  undertaken  to 
make  it  a  criminal  oflbnse  to  drum  for  any  lawful  business. 

It  was  conceded  by  the  attorney  general,  who  argued  this  case 
for  appellee,  that  drummers  are  not  embraced  in  the  twelfth  sec- 
tion  of  the  act,  but  he  submitted  that  appellee  had  power,  under 
the  latter  part  of  the  twenty-second  section  of  the  act  known  as 
the  general  welfare  clause,  to  make  it  a  criminal  offense  for  any 
person  to  drum  for  lawful  occupations. 

In  TWifc  V.  To^on  of  Wahlron,  31  Ark.  462,  the  corporation  at* 
tempted,  under  an  ordinance  passed  by  its  counsel,  to  punish  Tuck 
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<criminally  for  selling  a  half-gallon  of  whisky  without  obtaining  li- 
<;cn6e. 

By  the  twelfth  and  seventeenth  seotious  of  the  above  act,  muni- 
cipal corporations  are  expressly  empowered  to  license,  regulate,  tax 
or  suppress  tippling-houses  and  dram-shops,  and  also  to  regulate 
and  prohibit  ale  and  porter  shops  and  houses,  and  public  places  of 
habitual  resort  for  tippling  and  intemperance,  etc.;  but  they  are 
not  expressly  empowered  to  require  persons  selling  ardent  spirits, 
us  Tuck  did,  to  obtain  license,  and  it  was  claimed  that  the  corpora- 
tion of  Waldron  had  power,  under  the  general  wel&re  clause,  to 
require  persons  selling  in  any  quantities  to  procure  license.  This 
•court  said: 

'^  The  rule  seems  to  be,  as  stated  by  Judge  Dillok,  that  when 
there  are  both  special  and  general  provisions,  the  power  to  pass  by- 
laws under  the  special  express  grant  can  only  be  exercised  in  the 
•cases,  and  to  the  extent  as  respects  those  matters  allowed  by  the 
charter  or  incorporating  act;  and  the  power  to  pass  by-laws  under 
the  general  clause  does  not  enlarge  or  annul  the  power  conferred  by 
the  special  provisions  in  relation  to  their  various  subject-matters, 
but  gives  authority  to  pass  by-laws,  reasonable  in  their  character, 
upon  all  other  matters  within  the  scope  of  their  municipal  author- 
ity, and  not  repugnant  to  the  Oonstitution  and  general  laws  of  the 
State. 

Under  this  rule  it  was  decided  that  the  council  at  Waldron  had 
no  power  to  pass  the  ordinance  under  which  Tuck  was  ooDVicted. 

So  in  Martin^  ex  partly  27  Ark.  467,  Martin  was  fined  for  violat- 
ing an  ordinance  of  the  city  of  Little  Sock,  regulating  sales  by  auc- 
tioneers. The  ordinance  was  passed  when  the  city  derived  its  pow- 
ers from  the  general  act  of  incorporation  of  April  9, 1869,  in  which 
authority  was  not  expressly  given  to  tax  and  regulate  anotioneerB. 
Auctioneers  were  only  mentioned  in  the  act  in  connection  with 
selling  horses  or  other  domestic  animals  on  the  streets.  Martin  was 
an  auctioneer  of  merchandise  in  a  house,  and  it  was  held  that  the 
ordinance  under  which  he  was  convicted  was  void,  for  want  of 
power.in  the  corporation  to  pass  it. 

No  doubt  a  corporation  may  make  it  a  penal  offense  for  any  per- 
son to  drum  customers  to  gaming-houses,  gambling-tables,  banks, 
«tc.,  strumpet-houses,  and  other  occupations  which  are  immoral  and 
pernicious  in  their  character  and  tendencies,  such  as  it  has  power 
tinder  its  charter  to  suppress. 
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But  the  keeping  of  hotels,  boarding-houaes,  bath-hooses,  and  the 
practice  of  medicine,  by  competent  persons,  are  ordinary,  lawful 
and  usefal  occupations,  and  to  make  it  a  crime  to  solicit  custom  for 
them,  is  an  unwarranted  interference  with  constitutional  righfcs 
and  privileges  of  citizens  under  our  form  of  government. 

In  this  case  appellant  was  charged  and  convicted  for  soliciting  a 
patient  to  a  physician,  who  was  a  graduate  of  medicine,  and  skilled, 
it  is  admitted,  in  his  profession.  It  may  be  in  bad  taste,  and  a 
violation  of  the  ethics  of  his  profession,  for  a  physician  to  employ 
a  drummer  to  procure  patients  for  him,  but  appellee  had  no  legal 
power  to  make  such  drumming  a  crime,  and  punish  it  as  such. 

The  judgment  must  be  reversed,  and  the  cause  remanded  with 
instructions  to  the  court  below  to  discharge  appellant  from  further 
proeecation  upon  the  charge  made  against  him. 

Judgmmt  reversed  and  eauee  remanded. 
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People  v.  IIodgdok. 

(66  Cal.  Ti,) 

Oriminal  &Menee  —  dying  declaraHant, 

Dying  declarations  are  not  admissible  in  evidence,  if  it  appears  that  ths  ^ 
clarant  had  the  slightest  hope  of  recovery,  although  he  dies  withSo  to  boat 
afterward. 

CONVICTION  of  murder.    The  opinion  states  the  case. 

Aleocander  Campbell^  for  appellant. 
llie  Attorney-General,  for  respondent 

Ross^  J.  The  defendant  was  indicted  for  the  crime  of  nrardaTf 
committed  upon  the  person  of  one  Emma  C.  Downs. 

[Omitting  a  point  of  practice.] 

At  (he  trialy  there  was  offered  by  the  prosecution  and  admitted 
in  evidence  by  the  court,  against  the  objection  and  exception  of 
the  defendant,  a  paper  purporting  to  be  the  dying  declaintioo  ol 
the  deceased,  which  paper  is  in  these  words  : 
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'' Dying  statement  of  Mrs.  Emma  Downs.  Believing  I  am  very 
near  death,  and  realizing  that  I  may  not  recoyery  I  wish  to  make 
this,  my  dyjng  statement,  as  to  the  cause  of  my  death ;  and  I  now, 
in  the  presence  of  these  witnesses,  charge  Mrs.  Hodgdon,  on 
Howard  sfreet,  between  Sixth  and  Seventh  streets,  with  having 
been  the  sole  canse  of  my  death  ;  in  that  she  did  at  three  several 
times,  and  lastly,  that  on  yesterday,  the  14th  day,  of  March,  1878, 
did  nse  an  instrument  or  implement  on  my  person  for  the  purpose 
of  and  producing  an  abortion,  and  that  she  and  no  other  person  is 
to  blame  in  the  matter.    This  being  my  voluntary  statement. 

Mb&  Emma  Dow^s, 

"  Witness :  R  B.  H.  Wing,  M.  D,;  John  Wagner,  M.  D. 
;  '*SAir  Francisco,  March  15th,  1878.*' 

There  was  error  .in  admitting  this  paper  in  evidence  as  the  dying 
di'claration  of  the  deceased.  It  is  essential  to  the  admissibilil^.  x>f 
such  declarations  that  it  appear  that  they  were  made  under  a  sense 
or  impending  death.  It  is  the  impression  of  almost  immediate 
dissolution  that  readers' the  testimony  admissible.  ''^  Therefore,'' 
says  Mr.  Oreenleaf,  iii  his  work  on  Evidence,  ''where  it  appears 
that  the  deceased,  at  the  time  of  the  declaration,  had  any  expecta- 
tion or  hope  of  recovery,  however  slight  it  may  have  been,  and 
though  death  actually  ensued  in  an  hour  afterward,  the  declaration 
18  inadmissible.  On  the  other  hand,  a  belief  that  he  will  not  re- 
<»ver  is  not  in  itself  siffficient,  unless  th^re  be  also  the  prospect  of 
'almost  immediate  dissolution.'"  This  is  the  rule  recognized  and 
approved  by  all  of  the  authorities.  The  only  difficulty  that  arises 
comes  from  the  application  of  the  rule  to  the  facts  of  the  particular 
case.  In^the  case  before  us,  however,  we  think  it  appears  upon  the 
face  of  the  paper  itself  that  the  deceased  had  not  abandoned  all 
hope  of  recovery ;  and  this  cannot  be  made  plainer  than  by  a  repe- 
tition of  the  words  themselves*  ''Believing  that  I  am  very  near 
death,  and  realizing  that  I  may  not  recover,  I  wish  to  make  this 
my  dying  statement,"  etc  There  is  here  a  clear  indication  that  the 
deceased,  at  the  time  of  making  the  declaration,  had  not  aban- 
doned all  hope  of  recovery.  The  declaration  was  therefore  inadmis- 
sible^ 1  Oreenl.  Ev.,  §  158 ;  Whart.  Am.  Law  of  Hom.  306-8 ; 
Rex  V.  Woodcock,  2  I/each's  Gr.  Gas.  267,  566  ;  People  v.  SantAeg, 
S40aL24. 

In  the  last  case  cited,  this  court  said  :  "  This  species  of  testimony 
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dhoald  always  be  reoeived  with  the  greatest  caution,  and  too  much 
care  cannot  be  obeenred  by  the  oonrt  in  scrutinizing  the  primary 
facts  upon  which  its  admissibility  is  grounded.  No  person  is  en* 
tirely  exempt  from  a  disposition  to  excuse  and  justify  his  own  con- 
duct, or  to  inflict  vengeance  upon  one  at  whose  hands  he  has 
suffered  a  grievous  wrong  ;  and  in  the  eye  of  the  law  this  procli- 
vity is  presumed,  in  cases  like  the  present,  to  be  overcome  and 
silenced  only  by  the  presence  of  almost  immediate  death.  An  un- 
doubting  belief  existing  in  the  mind  of  the  declarant,  at  the  time 
the  declarations  are  made,  that  the  finger  of  death  is  upon  him,  i» 
indispensable  to  that  sanction  which  the  law  exacts ;  and  if  it  shall 
appear,  in  any  mode,  that  there  was  a  hope  of  recovery,  however 
faint  it  may  have  been,  still  lingering  in  his  breast,  that  sanctioa 
is  not  afforded,  and  his  statement  catinot  be  received.*' 

Judgment  and  order  reversed,  and  cause  remanded  for  a  new 
trial 

THOurrav,  J.,  MoKikstbt,  J.,  Shabpstbik,  J.,  Mtbiok,  J.» 
and  McKxi^  J.,  concurred.    Mosbisok,  0.  i^  took  no  part  in  tb» 
of  this  cause. 


Peoplb  v.  RBDnreiE. 

(86  0fel.  Ml.) 

Tlie  eoQii  will  not  entertain  the  appeal  of  an  escaped  p! 

/>|ONVIOTION  of  murder.    The  opinion  states  the 

AUomejf'general,  for  respondent 

John  0.  Ihudf  for  appellant. 

Thobntoh,  J.  The  defendant  was  indicted  for  the  mnsisr^C 
one  James  King,  was  tried  in  the  District  Court  of  Oolnsa  couDtf^ 
under  this  indictment,  and  on  the  16th  of  December,  1879,  coo*' 
vietcd  of  murder  in  the  first  degree.    The  defendant  moved  for  a 
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new  trial,  which  was  denied.  The  conrt  in  due  course  pronounceo 
sentence  of  death  by  hanging.  The  defendant  prosecuted  an 
appeal  to  this  court,  notice  of  the  same  having  been  served  on  the 
9th  of  February,  1880,  and  the  cause  was  here  for  argument  at  the 
session  of  May,  1880,  held  at  the  city  of  Sacramento. 

When  the  cause  was  called  for  argument  the  attorney-general 
(Hon.  A.  L.  Hart)  moved  the  court  for  an  order  dismissing,  the 
appeal,  on  the  ground  that  since  the  appeal  was  taken  the  defend- 
ant had  escaped  from  jail  and  was  no  longer  in  custody  to  abide 
the  sentence  of  the  court.  This  fact  is  certified  to  the  conrt  by 
the  affidavit  of  John  M.  Steele,  the  sheriff  of  the  county  aforesaid, 
in  whose  custody  the  prisoner  had  been  since  the  conviction  and 
^^eiitence  above  mentioned,  who  deposes  under  oath  that  the  defend- 
ant, by  stratagem  and  force,  on  the  5th  day  of  April  last,  escaped 
from  the  jail  aforesaid,  and  was  then  at  large.  The  affidavit  beai-s 
date  the  Hiih  day  of  May,  1880.     Of  the  escape  there  is  no  denial. 

The  question  is  one  of  interest  and  importance,  and  is  new  m 
tins  State,  no  case  decided  by  any  of  its  courts  having  been  pro. 
dueed  to  us.  Several  cases  were  culled  to  our  attention  on  the 
argument  of  this  motion,  and  a  reply  has  been  made  to  the  argu- 
ment by  John  C.  Deuel,  Esq.,  on  behalf  of  defendant,  who,  we  arc 
informed,  was  authorized  to  appeal  m  this  court  as  defendant*.'? 
counsel.  An  objection  was  taken  by  the  attorney-general  to  any 
one  being  heard  for  the  defendant,  on  the  ground  that  this  court 
ought  not  to  recognize  any  one  as  counsel  for  him  after  he  had  vol- 
untarily withdrawn  himself  from  the  jurisdiction  of  this  court,  ami 
the  court  in  which  the  conviction  was  had  and  sentence  pro- 
nounced. However,  a  brief  was  allowed  to  be  filed  on  behalf  of 
defendant,  which  has  been  since  done. 

In  discussing  the  motion  several  cases  were  brought  to  our  notice 
by  the  attorney-general.  We  have  examined  these  cases  and  others 
not  cited  in  the  argument 

The  earliest  decision  bearing  on  the  point  is  in  an  anonymous 
case  in  Maine  (see  31  Me.  592),  decided  in  1850.  It  is  thus  re- 
ported: *^  A.  defendant  had  been  tried  and  convicted  upon  an 
indictment  for  an  aggravated  offense.  He  excepted,  and  was  com- 
mitted for  want  of  sureties  to  appear  at  the  law  term,  at  which  the 
exoeptioiiB  were  to  be  heard.  Meanwhile  he  escaped.  His  counsel 
proposed  to  aigue  the  exceptions.  But  the  court  declined  to  hear 
the  case  until  the  defendant  should  be  again  m  custody.'' 
Vol.  XXXVI— 5 
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Sherman  v.  Cajnmonwealth  was  decided  by  the  Virginia  Court  of 
Appeals  in  1858.  See  14  Oratt  677.  In  this  case  Sherman  was 
convicted  of  a  felony,  and  was  sentenced  to  six  years'  imprisonment 
in  the  penitentiary.  He  obtained  a  writ  of  error  from  the  Court 
of  Appeals,  which  was  directed  to  operate  as  a  supersedeas  to  the 
judgment.  While  it  was  pending  in  the  appellate  court  Sherman 
broke  jail  and  absconded.  The  attorney-general  moved  the  court 
for  a  rule  upon  the  prisoner  to  show  cause  why  the  court  should 
not  set  aside  the  superciedeas,  or  postpone  the  hearing  of  the  cause 
until  the  prisoner  should  return  to  the  proper  custody.  This  order 
was  made,  and  the  motion  was  afterward  argued  on  behalf  of  the 
Commonwealth  and  the  plaintiff  in  error.  The  court  adjudged 
that  so  much  of  the  order  awarding  the  writ  of  error  as  directed  it 
to  operate  as  a  supersedeas  be  discharged,  and  further  ordered  that 
the  writ  of  error  be  dismissed  on  the  1st  of  May  next  (1859), 
unless  it  shotild  be  made  to  appear  to  the  court  on  or  before  the 
day  above  named  that  the  plaintiff  in  error  is  in  the  custody  of  the 
proper  officers  of  the  law.  This  judgment  was  afterward  approved 
by  the  same  court  in  LeftwicVa  case,  in  which  defendant  had  been 
convicted  of  a  felony.    See  20  Oratt.  723,  decided  in  1870. 

The  case  cited  from  Massachusetts,  Com.  v.  Aridrews^  97  Mass. 
543,  was  decided  in  1867.  Andrews  was  convicted  of  receiving 
stolen  property.  He  alleged  exceptions,  which  were  allowed,  and 
was  held  m  jail  to  prosecute.  When  the  case  was  called  in  the  Su- 
preme Court,  the  attorney-general  suggested  that  the  defendant 
had  broken  jail,  and  was  at  large,  and  asked  that  he  should  be  de- 
faulted, and  the  exceptions  overruled  without  argument 

The  court  heard  argument  on  the  motion  by  the  counsel  for  de- 
fendant, who  stated  (as  appears  from  the  report)  the  points  in  his 
behalf  with  force  and  clearness,  and  we  would  infer  from  what  is 
stated  in  the  report,  that  the  motion  was  elaborately  argued  by  the 
counsel  who  spoke  for  the  defendant  The  court  granted  the  mo- 
tion.    We  insert  here  the  brief  opinion: 

^  The  defendant,  by  escaping  from  jail,  where  he  was  held  for 
the  purpose  of  prosecuting  the  exceptions  and  abiding  the  judg- 
ment of  the  court  thereon,  has  voluntarily  withdrawn  himself  from 
the  jurisdiction  of  the  court.  He  is  not  present  in  person,  nor  car 
fie  be  heard  by  attorney.  A  hearing  would  avail  nothing.  If  a 
new  trial  should  be  ordered,  he  is  not  here  to  answer  further;  if  the 
oneptions  are  overruled,  a  sentence  cannot  be  pronounced  and  exe- 
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eiited  upon  bim.  The  attorney-general  has  a  right  to  ask  that  he 
slioald  be  present  to  receiye  the  judgment  of  the  court  1  Chit. 
Crim.  Law,  663 ;  Rex  v.  Catidwell,  17  Q.  B.  503. 

''So  far  as  the  defendant  has  any  nght  to  be  heard  under  the 
Constitution,  he  must  be  deemed  to  have  waived  it  by  escaping 
from  custody,  and  failing  to  appear  and  prosecute  his  exceptions  in 
person,  according  to  the  oi-der  of  the  court  under  which  he  was 
committed.     Defendant  defaulted.    Exceptions  overruled." 

People  V.  Oenei,  59  N.  Y.  80 ;  8.  c,  17  Am,  Rep.  315  (1874).  is 
also  cited.  In  this  case,  the  'defendant  had  been  convicted  of  a 
felony,  and  upon  this  conviction  was  committed  to  custody  to  await 
sentence  pending  an  application  for  the  settlement  of  «  bill  of  ex- 
ceptions. When  this  bill  was  presented  for  settlement,  the  court 
declined  to  settle  it,  on  the  ground  that  the  defendant  had,  since 
the  conviction,  escaped  from  custody,  had  absconded,  and  was  then 
at  large.  An  application  was  made  to  the  Supreme  Court  for  a 
mandamus  to  compel  the  trial  court  to  settle  and  seal  the  bill  of 
exceptions.  The  Supreme  Court  denied  the  application,  and  the 
matter  was  brought  on  appeal  before  the  Court  of  Appeals.  This 
court  affirmed  the  order  of  the  Supreme  Court. 

The  Court  of  Appeals  held  it  essential  to  any  step,  on  behalf  of  a 
person  charged  with  felony,  after  indictment  found,  that  he  should 
be  111  actual  custody  by  being  in  jail,  or  constructively,  by  being  let 
to  bail. 

The  court,  per  Johnson,  J.,  said:  **The  whole  theory  of  crim- 
inal proceedings  is  based  upon  the  idea  of  the  defendant  being  in 
the  power  and  under  the  control  of  the  court,  in  his  person.  While 
the  Constitution  and  the  statute  provide  him  with  counsel,  and 
the  statute  gives  the  right  of  appearance  by  attorney  in  civil  cases, 
they  are  silent  in  respect  to  the  representation  of  persons  charged 
with  felony  by  means  of  an  attorney;  and  in  regard  to  those  chai^ged 
with  lesser  offenses,  the  statutes  permit  them  to  be  tried  in  their 
absence  from  court  only  on  the  appearance  of  an  attorney  duly  au- 
thorized for  that  purpose.  This  authority,  it  has  been  held,  must 
be  special,  and  distinctly  authorize  the  proceedings.  People  v.  Pe-- 
try,  2  Hilt  525;  People  v.  Wilkes,  5  How.  Pr.  105.  Even  in  the  ab- 
sence of  statutory  regulations,  this  rule  has  been  enforced  in  the 
courts  of  the  United  States.  Untied  States  v.  MayOy  1  Curt.  433. 
In  criminal  cases,  there  is  no  equivalent  for  the  technical  appear- 
ance by  attorney  of  defendant  in  civil  cases,  except  the  lieing  in 
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actual  or  constructive  custody.  When  a  pei'son  charged  with  felouj 
has  escaped  out  of  custody,  no  order  or  judgment,  if  any  shoald  be 
made,  can  be  enforced  against  him,  and  courts  will  not  give  their 
time  to  proceedings  which,  for  their  effectiveness,  must  depeoA 
upon  the  consent  of  the  person  charged  with  crime.''  The  (pinion 
ends  with  this  remark:  **  We  think  they  ^  (referring  to  the  statutes 
of  New  York  giving  to  defendant  a  nght  to  make  a  bill  of  excep- 
tions) **  do  not  require  the  courts  to  encourage  escapes  and  facili- 
tate the  evasion  of  the  justice  of  the  State,  by  extending  to  escaped 
convicts  the  means  of  reviewing  their  conviction." 

In  Smith  y.  United  States,  94  U.  S.  97  (1876),  the  plaintiff  in  error 
had  been  convicted  of  some  offense  (the  report  does  not  state  the 
offense),  and  had  sued  out  a  writ  of  error  to  the  United  States  Su- 
preme Court  to  have  the  conviction  reversed.  Afterward  he  es- 
caped from  custody.  The  cause  was  docketed  m  the  Supreme  Court, 
December  29,  1870.  It  had  been  continued  at  every  term  up  to  the 
time  of  the  decision,  for  the  reason  that  no  one  had  appeared  to 
represent  the  plaintiff  in  error.  At  the  October  tenn,1876,the  court, 
on  motion,  dismissed  the  wnt  for  want  of  prosecution,  bat  rein- 
stated it,  on  motion  of  counsel  for  the  plaintiff,  who  moved  to  have 
it  set  down  for  argument  The  court  denied  the  motion,  iand 
ordered,  that  unless  the  plaintiff  in  error  submitted  himself  to  the 
jurisdiction  of  the  court  below,  on  or  before  the  first  day  of  the  next 
term  of  the  court,  the  cause  is  to  be  left  off  the  docket  after  that 
time. 

The  court  held  in  this  case  that  it  was  between  its  discretion  to 
refuse  to  hear  a  criminal  case  in  error,  unless  the  convicted  party 
suing  out  the  writ  is  where  he  can  be  made  to  respond  to  any  judg- 
ment it  might  render.  It  thus  declared  it,  per  Waitb,  C.  J.,  "  In 
this  case,  it  is  admitted  that  the  plaintiff  in  error  has  escaped,  and 
is  not  within  the  control  of  the  court  below,  either  actually  by  being 
in  custody,  or  constructively,  by  being  out  on  bail.  If  we  affirm  the 
judgment,  he  is  not  likely  to  appear  to  submit  to  his  sentence.  If 
we  reverse  it,  and  order  a  new  trial,  he  will  appear  or  not,  as  he 
may  consider  most  for  his  interest.  Under  such  circumstances,  we 
are  not  inclined  to  hear  and  decide  what  may  be  a  moot  case.''  94 
U.  S.  97. 

In  the  Qtieefi  v.  CaudweU,  17  Q.  B.  503  (November,  1851),  the  de- 
fendant had  been  convicted  of  perjury,  and  sentenced  to  seven  years' 
transportation.     Pigott,  for  the  defendant.  \v;i«  about  to  move  for 
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a  new  trial.  It  ap])eaiied  that  the  defendaut  was  abseiiL  Lord 
Campbell,  C.  J.,  said: ''  The  defendant  must  be  in  court"  Erle,  J., 
concurred,  and  mentioned  a  like  ruling  by  Lord  Denhan  in  a  case 
where  he(ERLE)was  for  the  defendaut.  Lord  Campbell  added: 
**This  is  peculiarly  a  case  where  the  rule  ought  to  be  enforced,  be- 
cause the  sentence  has  been  passed  on  him,  and  is  evaded  by  his 
absence ;  wlien  he  appears,  you  may  renew  your  niotion."  He  re- 
ferred to  Rex  V.  De  Bere)iger^  3  M.  &  S.  67. 

The  motion  was  not  heard,  on  the  ground  that  the  defendant  was 
not  forthcoming  to  meet  his  sentence.  Campbell,  C.  J.,  Patteksok 
and  Eahl,  JJ.,  concurring. 

See,  also,  the  Qtieeti  y.  Chichester^  17  Q.  B.  504  (Noyember  24, 
1851),  where,  on  motion  for  jndgment  against  defendant,  who  had 
suffered  judgment  to  go  by  default  on  an  indictment  for  nuisance, 
and  without  laches  of  the  prosecution,  the  defendant  haying  gone 
out  pf  reach  before  he  could  be  served  with  notice  to  appear  for 
judgment,  the  court  refused  to  pass  sentence  in  his  absence, 
although  It  appeared  that  the  removal  of  the  nuisance,  which  was 
to  a  public  navigation,  was  important,  and  that  the  judgment  of  the 
court  was  wanted  to  authorize  the  abating  it.  The  court  held  that 
the  remedy  was  by  process  of  outlawry. 

In  the  case  under  consideration,  has  the  defendant  waived  the 
right  to  have  his  case  considered  and  determined  ?  This  was  held 
in  so  many  words  in  the  case  from  Massachusetts,  Cotn.  v.  Atidrews^ 
»/  supra f  And  the  same  may  be  regarded  as  the  rule  laid  down  and 
acted  on  in  the  Virginia  cases,  ShenikatCs  case  and  LefiwicWs  case, 
ui  supra.  The  deteimination  under  the  facts  here  presented^  not 
to  hear  the  cases,  was  considered  within  the  discretion  of  the  court 
—  the  discretion  to  be  exercised  to  be  a  judicial  discretion  within 
limits  defined  by  law.  In  OetieCs  case,  59  N.  Y.  80;  6.  c,  17  Am. 
Rep.  315,  the  right  to  have  a  bill  of  exceptions  settled  was  held  not 
to  existon  behalf  of  an  escaped  convict.  In  the  case  in  Maine  (31st 
id.),  the  court  refused  to  hear  the  argument.  And  in  the  case  from 
New  York  (59th  id.),  the  right  to  be  represented  by  counsel  guar- 
antpcd  both  by  the  Constitution  and  statute  to  defendants  in  cases 
of  felony,  is  held  not  to  exist  when  the  defendant  is  not  actually 
or  constructively  in  custody,  so  that  the  sentence  of  the  court  can 
be  enforced  when  pronounced.  An  exception  to  that  rule  is  referred 
to  in  the  opinion,  as  to  offenses  less  than  felony. 
Tlio  provision  of  the  Constitution  in  this  State,  both  in  the  firsC 


38  CALIFORNIA, 


People  y.  Redinger. 


Constitution  and  that  recently  adopted,  as  regards  this  right,  is 
'*  to  appear  and  defend  m  person  and  with  connsel."  The  former 
Constitution  had  appended  to  this  provision,  ''as  in  civil  actions." 
That  is  omitted  in  the  instrument  of  1879.  The  language  is  sug- 
gestive, and  indicates  that  the  party  charged  is  not  allowed  to 
appear  and  defend  by  counsel,  but  with  counsel  —  the  person  act- 
ing as  counsel  to  be  present  with  the  defendant,  and  not  withoat 
him.  In  these  words  it  seems  as  if  the  power  to  appearand  defend, 
at  least  in  a  case  amounting  to  felony,  does  not  exist  in  the  oouusel 
at  all  in  the  absence  of  the  defendant 

This  view  seems  to  be  sustained  by  the  statute  of  this  State,  and 
to  be  derived  from  a  history  of  the  law  regarding  counsel  in  crim- 
inal cases. 

The  history  of  the  law  as  regaixis  capital  cases  will  be  found  in 
Blackstone's  Commentaries.  See  book  4,  355-6.  This  author 
seems  to  doubt  whether  it  was  not  allowed  by  the  ancient  law  of 
England,  and  cites  the  Mirror,  chap.  3,  §  1.  In  a  note  it  is  said 
that  the  right  of  counsel  to  plead  for  them  was  first  denied  to  pris- 
oners by  a  law  of  Henry  I,  chap.  47-8,  which  is  construed  as  an 
erroneous  interpretation  of  the  law.  However,  this  author  states  it 
as  a  settled  rule  at  common  law  that  no  prisoner  should  be  allowed 
a  counsel  upon  his  trial  on  the  general  issue  in  any  capital  crime, 
unless  some  point  of  law  arose  which  was  proper  to  be  debated. 
This  denial  was  on  the  ground  that  the  judge  was  counsel  for  the 
prisoner — a  right  of  but  little  worth  when  a  Jeffries  or  a  Scroggs 
presided.  The  privilege  was  only  accorded  in  the  case  of  State 
criminals  by  the  statute  of  7  William  III,  chap.  3.  Proffatt's  Jury 
Trial,  §  205.  This  statute  applied  to  all  cases  of  such  high  treason 
as  worked  corruption  of  the  blood,  misprision  of  treason,  except 
treason  in  counterfeiting  the  king's  coin  or  seal,  and  such  prison- 
ers were  allowed  to  make  their  full  defense  by  counsel,  not  exceed- 
ing two,  to  be  named  by  the  prisoner,  and  appointed  by  court 
or  judge.  The  same  indulgence  was  extended  by  statute  20  Geoi^ 
III,  chap.  30,  to  parliamentary  impeachments  for  high  treason, 
**  which,'*  says  Blackstone,  "  were  excepted  in  the  former  act"  4 
Bl.  Com.  356. 

Prisoners  under  a  capital  charge,  whether  for  treason  or  felony, 
upon  issues  which  did  not  turn  on  the  question  of  guilty  or  not 
guilty,  but  on  collateral  facts,  always  were  entitled  to  the  fnll 
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assistance  of  ooaasel.  Fost  4^,  232;  Ohitty's  Dote  on  page  above 
cited  from  Bl.  Com. 

In  raisdemeanors  the  defendant  was  always  allowed  counsel  as  in 
civil  actions.  4  Bl.  Com.  356.  In  all  cases  of  felony  defend- 
ants, by  statutes  6  and  7  William  TV,  chap.  114,  §  11,  are  allowed 
counsel. 

It  will  be  obsenred  from  the  above  that  Blackstone  refers  to 
prisoners  as  being  allowed  counsel  to  appear  and  defend.  He  no- 
where speaks  of  any  such  allowance  to  persons  not  in  custody. 

How  far  is  the  right  secured  to  persons  convicted  or  charged 
with  pablic  offenses  by  the  statute  law  of  this  State  ?  See  §§  858, 
859,  987, 1093,  1095,  1254  of  the  Penal  Code. 

It  is  apparent  from  an  examination  of  the  above  sections  that 
this  right. is  confined  to  per^ns  charged  with  a  public  offense  only 
when  in  custody.  In  fact  courts  have  no  jurisdiction  over  persons 
charged  with  crime,  unless  in  custody  actual  or  constructive.  It 
would  be  a  farce  to  proceed  in  a  criminal  cause  unless  tlie  court  had 
control  over  the  person  charged,  so  that  its  judgment  might  be 
made  effective.  It  is  true  that  an  indictment  may  be  found  against 
one  not  in  custody,  but  steps  are  directed  to  be  taken  in  such  case 
to  secure  his  person.  Pen.  Code,  §§  945,  979-984.  And  unless  an 
nrrest  is  effected  the  cause  can  proceed  no  further.  The  defendant 
's  arraigned  in  person  and  pleads  in  person  (§  977,  Pen.  Code), 
unless  in  case  of  misdemeanor.  Id.  Every  plea  must  be  oral.  Pen. 
Code,  §  1017. 

By  g  1253  of  the  Penal  Code  it  is  provided,  as  to  criminal  causes, 
that  **  the  judgment  may  be  affirmed  if  the  appellant  fail  to  appear, 
but  can  be  reversed  only  after  argument,  though  the  respondent 
fail  to  appear; ''  and  by  §  1255,  that ''  the  defendant  need  not  per- 
sonally appear  in  the  appellate  court." 

It  may  be  urged  that  inasmuch  as  the  defendant  need  not  per- 
sonally appear  in  the  appellate  court  (§  1255,  Pen.  Code,  ut  supra), 
he  has  a  right  to  appear  by  counsel,  whether  he  is  in  custody  or 
not  For  the  reasons  here  given,  sustained  by  the  cases  cited,  we 
think  the  defendant  has  no  longer  a  right  to  appear  by  counsel 
when  he  has  escaped  from  custody,  until  he  has  returned  into  cus- 
tody. By  breaking  jail  and  escaping  he  had  waived  the  right 
to  have  counsel  appear  for  him.  Cam.  v.  AndrewB,  97  Mass.  543,  td 
9upr(u  In  fact  his  right  to  constitute  counsel  and  invest  him  with 
authority  no  longer  exists  while  his  absence  from  custody  continues. 
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We  think  it  best  in  Tiew  of  all  the  eircumstanoes  to  direct  that 

the  motion  to  dismiss  at  once  be  denied,  and  althongh  it  is  unlikely 

that  he  will  ever  surrender  himself  into  custody,  it  is  ordered  that 

the  appeal  herein  stand  dismissed,  unless  the  defendant  shall,  before 

the  first  Monday  of  May,  1881,  return  to  the  custody  of  the  proper 

officers  of  the  law.     See  the  orders  in  Sherman's  case,  14  OratL  677; 

LeftwicVs  case,  20  id.  716;  and  SmiiVs  case,  94  U.  S.  97. 

Appeal  dismiseeeL 
Mtrick  and  Suarpstbih,  JJ.,  concurred. 


Davis  v.  Rock  Greek  L.  F.  &  M.  Oa 

(65Cal.aBI).)^ 
CorporaHon — tnuUe  —  eontdrtieUw  fl'aud. 

A  corporation  resolyed  to  borrow  money  upon  mortgage  to  pay  its  debta^ 
The  president  had  parcliased  the  debts  and  had  them  assigned  to  a  firm  of 

'  which  he  was  a  meml)er.  fie  executed  the  mortgage,  as  president,  to  the 
firm,  to  secure  the  debts.    Held,  invalid,  liecaase  there  was  no  borrowing; 

.  and  becaase  of  the  fidadary  relation  between  the  president  and  the  •corpo- 
ration. 

A  CTION  to  foreclose  a  mortgage.    The  opinion  states  the  case. 

Gray  d  Qale  and  /.  8.  Belcher,  for  appellant 

«/.  M.  Buri  and  Harrison  S  Harris^  and  F,  C.  Luskf  for  respond- 
ents. 

Ross,  J.  The  complaint  alleges  that  on  the  14th  day  of  June, 
1877,  the  defendant  corporation,  for  a  valuable  consideration,  exe- 
cuted to  A.  Wolf  &  Co  three  several  promissory  notes,  each  for  the 
sum  of  $4,328.33,  making  in  the  aggregate  the  sum  of  tl2,985,  and 
to  secure  the  payment  of  the  notes  executed  on  the  same  day  to 
Wolf  &  Go.  a  mortgage  upon  the  property  of  the  corporation.  The 
notes  and  mortgage  were  afterward  assigned  to  the  plaintiff,  and 
not  having  been  paid,  this  action  was  instituted  to  foreclose  the 
mortgage.  McGrath,  who  held  a  subsequent  mortgage  from  the 
corporation,  was  made  a  party  defendant.  He  answered,  denying 
that  the  defendant  corporation  ever  executed  the  notes  and  mort- 
gage mentioned  in  the  complain t,and  setting  up  his  own  mortgage. 
The  default  oi  the  defendant  corporation  was  entered,  which  was 
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afienvanli  on  motion,  based  upon  affidavits,  set  aside  by  the  court, 
and  an  answer  permitted  to  be  filed  by  the  corporation.  By  its 
ansurer  ilie  latter  also  denied  that  it  ever  executed,  or  caused,  or 
anihorizecl  to  be  executed,  the  notes  and  mortgage  set  out  in  the 
complaint  as  the  basis  of  the  plaintiflTs  action. 

We  thin^  there  was  no  abuse  of  discretion  on  the  part  of  the 
court  in  setting  aside  the  default  and  permitting  the  answer  to  be 
filed. 

llie  record  shows  that  there  were  five  trustees  of  the  corporation, 
and  that  these  trustees  held  all  of  its  capital  stock.  The  A.  Wolf, 
of  the  firm  of  A.  Wolf  &  Co.,  to  whom  the  notes  and  mortgage 
wore  given,  was  one  of  the  trustees  and  the  president  of  the  corpo* 
ration  ;  and  he,  as  president,  together  with  one  Fairbanks,  as  secre* 
iatVy  executed  them  on  behalf  of  the  corporation.  As  the  basis 
of  Ihclr  authority  so  to  do,  the  plaintiff  offered  and  read  in  evi- 
diMice,  at  the  trial,  a  resolution  of  the  board  of  trustees,  in  words 
and  figures  as  follows: 

•  '*  At  a  meeting  of  the  trustees  of  the  Rock  Greek  Lumber,  Fliime 
aw}  Mining  Company,  held  the  15th  day  of  June,  1877,  the  follow- 
ing  resolution  Was  offered  and  unanimously  adopted —  the  follow- 
ing trnstees  being  present :  A.  Wolf,  E.  McOrath,  H.  A.  Fairbanks, 
C.  Wright,  J.  F.  Dana: 

'*  It  is  unanimously  resolved  by  the  trustees  of  the  Rock  Creek 
Lumber,  Flume  and  Mining  Company,  a  corporation,  to  borrow 
^12,085,  and  to  secure  the  payment  of  said  sum  of  money,  to  exe- 
cute a  mortgage  upon  the  property  of  said  coi*poration,  said  sum 
of  money  to  be  applied  to  the  payment  of  the  debts  of  said  cor^x)* 
ration,  and  to  this  end  A.  Wolf,  president,  and  H.  A.  Fairbanks, 
secretary,  of  said  Rock  Creek  Lumber,  Flume  and  Mining  Com- 
pany, are  hereby  directed  and  authonzed  to  make,  execute  and  de- 
liver, and  on  behalf  of  said  corporation,  and  as  its  act  and  deed,  a 
mortgage  upon  said  corporation  property,  and  to  affix  to  said  mort- 
gage and  the  notes  which  it  secures,  the  corporate  name  of  said 
corporation. 

(Signed)  H.  A.  Faikbanks,  Secretary. 

A.  Wolf, 
H.  A.  Fairbanks, 
E.  McGrath, 
C.  Wright, 
J.  F.  Da.va, 
Vol.  X XX  VI— 6  TruRtees:' 
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It  will  be  observed  that  the  complaint  alleges  that  the  notes  aitid 
mortgage  were  executed  on  the  14th  day  of  June,  1877,  whereas 
the  resolution  does  not  appear  to  have  been  adopted  until  the  day 
following^  June  15th.  If,  thereforCi  the  plaintiff  be  held  bound  by 
the  allegations  of  his  complaint  in  this  particular,  there  would  ap- 
pear no  authority  whatever  for  the  execution  of  the  notes  and 
mortgage.  It  was  said,  however,  at  the  argument,  that  they  were 
not  in  fact  executed  until  after  the  adoption  of  the  resolution,  and 
Fairbanks,  the  secretary,  and  a  witness  for  the  plaintiff,  testified 
that  they  *^  were  executed  in  pursuance  of  the  resolution  or  order 
of  the  trustees.'*  We  shall  so  treat  them  for  the  purpose  of  •  this 
decision. 

Fairbanks,  who  was  the  only  witness  introduced  on  the  trial,  also 
testified  that  "  A.  Wolf  did  not  borrow  any  money  for  the  corpora- 
tion that  I  know  of,  but  purchased  and  assumed  said  debts  in  the 
name  of  A.  Wolf  &  Co.,  and  for  the  payment  of  which  said  notes 
and  mortgage  were  executed."  The  resolution  did  not  authorize  or 
contemplate  the  execution  of  the  notes  and  mortgage  for  any  such 
purj)ose.  It  authorized  and  contemplated  the  borrowing  of  tl2,- 
085,  and  to  that  end  authorized  and  directed  the  president  and 
secretary  to  execute  for  and  in  the  name  of  the  corporation,  the 
necessary  notes,  together  with  a  mortgage  upon  the  corporate  prop 
eriy.  To  borrow  the  money  and  to  execute  the  notes  and  mort- 
gage of  the  corporation  to  secure  its  payment  was  the  sole  power 
conferred  on  Ihe  president  and  secretary  by  the  resolution.  This 
they  did  not  do,  nor  attempt  to  do,  so  far  as  the  record  shows.  In* 
stead,  the  president  **  purchased  and  assumed  said  debts  in  the 
name  of  A.  Wolf  A;  Co,'*  of  which  firm  he  was  at  the  time  a  mem* 
ber,  and  then  proceeded,  in  connection  with  the  secretary,  to  exe- 
cute the  notes  and  mortgage  in  suit.  This  was  clearly  unanthor* 
izcd  by  the  resolution  a:l opted  by  the  board  of  trustees.  KoMer 
V.  Black  River  Palls  Iron  Cwnpany^  2  Black,  719.  But  apart  from 
this  consideration,  the  transaction  in  question  cannot  be  upheld. 
The  law,  for  wise  reasons,  will  not  permit  one  who  acts  in  a  fidu* 
ciary  capacity  thus  to  deal  with  himself  in  his  individual  capacit}. 
The  position  of  A.  Wolf  as  a  member  of  the  firm  of  A.  Wolf  &  Co, 
and  his  position  as  trustee  and  president  of  the  corporation  de- 
fendant, were  inconsistent  and  conflicting.  In  purchasing  the 
debts  of  the  corporation  in  his  individual  capacity,  it  was  to  his 
interest   to   buy  them  at  as  great  a  discount  as   possible.     The 
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greater  the  discount  the  greater  his  gain.  If  he  succeeded  m  pur- 
ohasing  the  debts  at  any  discount,  to  that  extent  he  secured  to 
himself  an  advantage  not  common  to  all  of  the  stockholders.  To 
permit  this  to  be  done  would  be  to  permit  the  violation  of  one  of 
the  plainest  principles  of  equity  applicable  to  trustees.  In  this 
liarticular  case  it  does  not  appelu:  that  Wolf  secured  the  demands 
against  the  corporation  at  any  discount,  neither  does  it  appear  that 
he  did  noL  Nor  does  the  policy  of  the  law  permit  any  inquiry 
into  that  question.  Occupying  as  he  did  the  position  of  trustee, 
he  should  not  have  put  himself  in  a  position  adverse  to  his  csstuts 
que  trust.  One  cannot  faithfully  serve  two  masters  whose  interests 
are  diverse.  Andrews  t.  Pratt ^  44  Cal.  309 ;  San  Diego  v.  S.  D.  and 
Z.  A,  R.  n.  Cb.»id.  106;  WiUmr  v.  Lynde,  49  id.  290;  8.  c,  19 
Am.  Rep.  H45;  Pickett  v.  ScJiocl  Distrtct  No.  1,  25  Wis.  552;  s.  c, 
3  Am  Rep.  105;  Cumberland  Goal  Co.  v.  Skennan^  30  Barb.  553; 
Abrrdeen  Railway  Co,  v.  Blaine^  1  MacQueen,  461 ;  Field  on  Corp., 
§§  174,  175,  and  authorities  there  cited. 

Respecting  the  point  made  to  the  effect  that  the  transaction  was 
ratified  by  the  corporation,  it  is  sufficient  to  say  that  even  if  it  ad- 
mitted of  ratification,  there  was  no  evidence  of  such  ratification. 
Cumberland  Goal  Co.  v.  Sherman^  30  Barb.  575,  and  authorities 
there  cited.  It  results  from  these  views  that  the  court  below  was 
right  in  sustaining  the  defendant's  objections  to  the  notes  and 
mortgage. 

Jtulgmefit  and  order  e^rmsd. 


McKiKSTRT  and  MoKeb,  J  J.,  concurred. 


Hates  v.  Campbbll. 

<sft  ou  4n.> 
Affemqf — mariUnu  lien  —  charter-party. 

ThiB  pUlntSff  sent  wheat  to  M.,  to  be  shipped  to  Europe  and  sold  on  hlsaeepual. 
X.  shipped  a  part  of  it  in  his  own  name,  on  a  ▼enel  of  which  defendant  was 
master,  the  defendant  having  no  knowledge  or  notice  of  the  plaintlflTfl  own- 
enbip  When  the  cargo  was  half  loaded,  M.  became  Insolvent  and  refused 
to  complete  the  loading.  Held,  that  defendant  had  a  lieii  on  ihe  wheat  nu 
h-»ard  for  freight  and  charges- 
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jUiUon  Aiulros  and  Charles  Page^  for  appellant. 

«/.  C  Ball^  ./.  //.  McKujie  aiul  W.  F,  George^  for  respondent. 

McKee,  J.  The  case  pi*e8ented  for  consideration  is  this:  In 
1874,  £.  £.  Morgan's  Sons  were  general  shipping  and  commission 
merchants,  doing  business  in  the  city  and  county  of  San  Francisco, 
and  engaged  in  buying  and  selling  wheat,  and  in  chartering  vessels 
for  the  transportation  of  wheat  from  ports  of  California  to  ports  of 
Eu  rope,  to  be  tliere  sold  by  them  for  account  of  the  owners.  In  that 
business  theyh;id  chartered  the  ship  Charles  MurdockyOi  which 
the  defendant  in  this  action  was  master  and  part  owner.  The  ship 
had  proceeded  to  Vallejo  to  take  on  board  a  cargo  of  wheat  for  the 
ciiarterersi  according  to  the  terms  of  the  charter-party.  Plaintiff, 
being  the  owner  of  the  wheat  in  controversy,  forwarded  it  to  Mor- 
gan's Sons  at  Yallejo,  to  be  shipi^ed  to  Euro])e,  to  be  thero  sold  by 
them  for  his  account.  Upon  receiving  the  wnesit,  Morgan's  Sons 
placed  it  on  board  the  Charlea  Murdoch  in  their  own  names,  and 
tiic  defendant  received  it  on  board,  in  the  regular  course  of  busi- 
ness, as  the  wheat  of  Morgan's  Sons.  When  he  received  it  he  did 
not  know  that  it  belonged  to  the  plaintiff,  or  to  any  other  person 
or  ])ersons  than  Morgan's  Sons;  but  he  knew  that  they  were  ship- 
ping grain  as  the  agents  of  the  Grangers  or  farmei*s  of  the  State. 
After  the  wheat  had  been  placed  on  board,  and  the  ship  had  re- 
ceived about  half  her  cargo,  Morgan's  Sons  became  insolvent,  broke 
the  terms  of  their  charter-party,  and  failed  to  proceed  with  tlie 
loading  of  the  shi]».  Upon  ascertaining  that  fact,  the  plaintiff  de- 
manded of  the  defendant  the  |X)ssession  of  his  wheat,  but  made  no 
tender  to  him  then^  or  at  any  other  time,  of  the  freight  or  charges. 
The  defendant  refused  to  deliver  the  wheat,  but  was  ready  and  willing 
to  carry  it  under  his  charter-party,  and  the  plaintiff  brought  this 
action  of  claim  and  delivery,  in  which  the  wheat  was  taken  from 
the  ship  and  delivered  to  the  plaintiff.  In  shipping  and  relanding 
the  wheat,  the  defendant  incurred  no  expense.  The  stevedores  who 
loaded  and  relanded  it  were  paid  by  the  charterers  or  by  the 
plaintiff. 

Upon  the  case  the  court  below  found,  as  a  conclusion  of  law,  that 
the  defendant  had  never  acquired  any  lien  upon  the  wheat,  and 
gave  judgment  for  the  plaintiff. 

We  are  of  opinion  that  the  judgment  is  not  supported  by  the  find- 
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iDgs;  for  it  is  apparent  that  the  dcfeiidant»  iu  receiying  tho  wheat, 
dealt  with  Morgan's  Sons  either  as  owners  of  the  wheat  {Greefi  v. 
Campbell,  52  Cal.  58i>)y  or  as  agents,  having  power  and  authority 
to  ship  it  and  deal  with  it  as  their  own  (Civ.  Code,  §  2360);  and 
considered  as  owners  or  agents,  with  power  to  ship  it  in  their  own 
names,  and  sell  and  receive  the  money  for  it  from  the  purchaser, 
t)ie  legal  conclusion  would  be  the  same;  for  having  power  to  do 
every  thing  necessaiy  or  proper  and  usual,  in  the  ordinary  course  of 
the  business  of  shipping  and  selling  the  wheat  (§  2319,  Civ.  Code), 
the  plaintiff  would  be  bound  by  their  acts  within  the  scope  of  their 
authority.  Of  course,  as  factors  or  agents  they  had  no  power  to 
make  any  irregular  transfer  of  the  property  consigned  to  them,  or 
lo  deal  with  it  in  any  way  outside  the  usual  course  of  business. 
An  agent  with  power  to  ship  and  sell  and  receive  the  money  from 
tho  purchaser,  has  no  power  to  affect  the  property  consigned  to  him 
for  those  purposes  by  tortiously  selling  it,  or  mortgaging  or  pledg- 
ing It  as  a  satisfaction  or  security  for  his  own  debt.  The  utmost 
that  he  could  do,  in  that  respect,  would  be  to  mortgage  or  pledge 
it  to  the  extent  of  any  lien  which  he  might  have  upon  it.  Wright 
V.  fMomofi,  19  Cal.  76;  Warner  v.  Martin^  11  How.  209;  subd.  2,  g 
2368,  Civ.  Code. 

But  the  shipment  of  the  wheat  by  Morgan's  Sons  was  not  a  pledge. 
They  had  no  authoiity  to  pledge  it  Subd.  2,  §  2368,  supra.  But 
they  had  authority  to  ship  in  their  own  names,  and  sell  at  the  port 
of  delivery;  and  that  included  the  power  to  deal  with  the  wheat  as 
tiieir  own  in  any  contracts  within  the  scope  of  their  authority  with 
the  defendants,  who  had  no  knowledge  that  the  plaintiff  was  the 
actual  owner  of  it;  and  the  actual  owner  was  chargeable  with  knowl« 
edge  that  he  had  placed  his  property  in  the  hands  of  his  agents  for 
the  very  purpose  of  enabling  them  to  make  such  contracts  as  might 
be  necessary  and  proper  for  transmitting  it  to  Europe  for  sale  on 
his  account.  He  knew,  that  in  execution  of  the  agency  they  had 
to  make  contracts  to  which  the  law  would  attach  a  lien  upon  the 
property.  When,  therefore,  the  factors  shipped  the  wheat  in  their 
own  names,  they  were  the  only  persons  to  whom  the  defendant 
could  look,  and  with  whom  he  dealt  in  i^ceiving  it.  In  the  absence 
of  knowledge  that  it  belonged  to  the  plaintiff,  they,  as  shippers, 
were  to  him,  in  contemplation  of  law,  tho  owners.  From  them  and 
for  them  he  received  it  as  a  common  carrier  for  carriage,  and  tlie 
le^l  rights  and  duties  of  both  parties  became  fixed  by  law  the 
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moment  the  wheat  was  placed  on  board  of  the  ship.  Having  re- 
ceived it  for  the  purpose  of  carriage,  the  defendant  became  bound 
to  the  shippers  for  the  safe  transportation  and  delivery  of  the 
wheat  at  the  port  of  destination,  and  he  was  entitled  to  a  lien  on 
it  for  payment  of  his  freight  and  charges  on  the  completion  of  the 
voyage.    Bulkley  v.  Naumkeag  Steam  Cotton  Co,,  24  How.  391, 

This  lien  was  created  by  law  for  the  benefit  of  the  carrier  the 
moment  that  he  received  the  goods  for  the  purpose  of  carriage. 
**  Such  a  lieu,"  says  Mr.  Justice  Clifford,  "  is  regarded  in  the  juris- 
prudence of  the  United  States  as  a  maritime  lien,  because  it  arises 
from  the  usage  of  commerce,  independently  of  the  agreement  of 
the  parties,  and  not  from  any  statutory  regulations.  The  legal 
effect  of  such  a  lien  is,  that  the  ship's  owner,  as  carrier  by  water, 
may  retain  the  goods  until  the  freight  is  paid,  or  he  may  enforce 
the  same  by  a  proceeding  in  rem  in  the  proper  court."  The  Bird 
of  Paradisey  5  Wall.  555. 

The  fact  that  the  ship-owners  had  chartered  the  ship  to  Morgans' 
Sons  for  the  voyage  did  not  operate  to  deprive  them  of  the  benefit 
of  the  lien  upon  the  cargo.  Is' or  do  the  terms  of  the  charter-party, 
or  the  circumstances  of  the  shipment,,  show  that  the  lien  had  been 
waived  or  extinguished .  According  to  tlie  charter-party,  the  ownei's 
liad  let  only  the  carrying  capacity  of  the  ship,  and  not  the  ship 
itself.  They  retained  the  possession,  command,  and  navigation  of 
tlie  ship,  and  the  contract  made  between  them  and  the  shippers 
and  charterers  to  carry  the  wheat  on  freight  for  the  voyage  for  which 
the  ship  was  chartered,  is  considered  in  law  as  a  contract  of  affreight- 
ment    Marcardter  v.  Chesajjeake  his.  Co.,  8  Cr.  39. 

"In  short,  it  appears  to  me,"  says  Mr.  Justice  Story,  "that  if 
the  absolute  owner  does  i*etain  the  possession,  command,  and  con- 
trol of  the  navigation  of  the  ship  during  the  voyage,  and  the  master 
IS  deemed  his  agent,  acting  under  his  instructions  for  the  voyage, 
though  authorized  and  required  to  fulfill  the  terms  of  the  charter- 
party,  the  absolute  owner  must,  under  such  circumstances,  be  still 
deemed  owner  for  the  voyage,  and  be  liable  as  such  to  all  persons 
who  do  not  contract  personally  and  exclusively  with  the  charterer 
by  a  sub-contract  with  the  latter,  knowing  his  rights  and  character 
under  the  charter-party."  Certain  Logs,  2  Sum.  596.  Such  is  the 
settled  doctrine  of  American  law  upon  the  subject.  Mclnlyr$ 
V.  BotoiiCy  1  Johns.  229;  Oracie  v.  Palmer,  8  Wheat.  632;  3 
Kent,    137-8.      Under   the    circumstances    stated,   the   freighter 
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18  not  clothed  with  the  character  or  legal  responsibility  of  own- 
ership; nor  was  the  ownership,  in  the  case  in  hand,  divested 
by  the  contract  of  afTrcightment  made  between  tlie  charterer  and 
the  defendant,  consequently  the  wheat  in  the  possession  of  the 
defendant  was  subject  to  the  lien  for  the  freight  and  proper  charges 
which  were  dae  upon  it. 

This  right  of  lien  was  inseparably  associated  with  the  possession 
of  the  wheat  So  that  when  the  defendant  rightfully  obtained 
possession  of  it  for  the  purpose  of  carriage,  from  those  who  had 
the  authority  to  deal  with  it,  he  was  entitled  to  retain  possession 
until  his  duty  in  relation  to  it  had  been  discharged,  or  if  from 
any  cause  the  carriage  was  dispensed  with,*until  his  lien  upon  it 
had  been  extinguished  by  payment  of  the  freight  and  charges  or 
its  equi Talent. 

And  although  the  insolvency  of  Morgans'  Sons,  before  the  ship 
was  laden  and  had  '* broken  ground/'  but  after  the  wheat  had  been 
placed  on  board,  may  have  ended  the  transaction  between  them  and 
the  plaintiff  as  to  the  shipment  and  sale  of  the  wheat,  and  dispensed 
with  its  carriage,  yet  the  plaintiff  was  not  entitled  to  the  possession 
until  he  extinguished,  or  offered  to  extinguish,  the  lien  which  had 
attached  to  it.  The  defendant  was  not  bound  to  reland  it  and 
deliver  it  to  the  plaintiff  at  the  port  of  outfit,  without  tender  or 
payment  of  the  freight,  or  such  other  charges  as  were  liens  upon  it* 
Story  on  Bailm.,  §585;  Campbell  y.  Connor ^  70  N.  Y.  424;  Hut- 
chinson on  Carriers,  §  476,  note;  Abbott  on  Shipping,  595. 

Judgment  reyersed,  and  cause  remanded  to  the  Superior  Court 
of  Sacramento  county  for  a  new  trial. 

Judgfneni  reversed* 

Boss  and  MoKikstry,  JJ.,  concurred. 


Ex  Parts  Westerpiibld. 

(65Gtl.660.) 

ChtuiUvHonai  law  —  tpeeieU  reatraint  ef  trade* 

40qgiday  law  mmkiog  it  a  misdemeanor  "  for  an7  peraon  engaged  In  tha  InmI- 
nen  of  baking  to  engage,  or  permit  others  in  his  employ  to  engage,  in  this 
bcsiaem  of  baking  for  the  purpose  of  sale,  between  the  hours  of  6  o'clock 
P.M.  on  Steiurday  and  6  o'clock  P.  K.  on  Sunda/."  etc.,  is  a  special  law.  and 
issodi,  uucouhtituiional. 
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ABEAS  CORPUS.    The  opinion  states  the  case. 


P.  H,  Casselhun  and  H,  K  Hightofiy  for  petitioner. 
Graves  £  Collins,  contra. 

Mtrick,  J.  The  petitioner  is  in  the  custody  of  the  chief  of 
police  of  the  city  and  county  of  San  Francisco,  under  a  warrant 
charging  a  misdemeanor  under  an  act  entitled  '*  An  act  to  regalate 
and  provide  for  a  day  of  rest  in  certain  cases/'  approved  April  16, 
1880.    Stat.  1880,  p.  80. 

The  act  provides  that  '^  it  shall  be  unlawful  for  any  person  en- 
gaged in  the  business  of  baking  to  engage,  or  permit  others  in  his 
employ  to  engage,  in  the  labor  of  baking,  for  the  purpose  of  sale, 
between  the  hours  of  6  o'clock  p.  m.  on  Saturday  and  6  o'clock  p.  m. 
on  Sunday,  except  in  the  setting  of  sponge  preparatory  to  the 
night's  work;  provided,  however,  that  restaurants,  hotels,  and 
boarding-houses  may  do  such  baking  as  is  necessary  for  their  own 
consumption;  "  and  a  violation  of  the  act  is  made  a  misdemeanor, 
punishable  by  fine  or  imprisonment,  or  both. 

This  act  is  in  conflict  with  §  25,  art  4,  of  the  Constitntion,  and 
is  therefore  void. 

''  Section  25.  The  legislature  shall  not  pass  local  or  special  laws 
in  any  of  the  following  enumerated  cases,  that  is  to  say:  *  ♦  • 
Second.  For  the  punishment  of  crimes  and  misdemeanors.'' 

The  act  purports,  according  to  its  title,  to  be  an  act  to  provide 
for  a  day  of  rest.  Instead  of  pursuing  that  intent,  it  goes  on  to 
say  that  certain  acts,  viz.,  the  labor  of  baking  for  the  pnrpoae  of 
sale,  if  performed  by  certain  persons,  viz.,  persons  ''engaged  in  the 
business  of  baking  for  the  purpose  of  sale,"  shall  constitute  a  crima 
and  shall  be  punished.  The  employees  are  not  to  be  punished. 
This  is  special  legislation.  A  certain  class  is  selected.  As  well 
might  it  have  said,  if  master  carpenters  or  blacksmiths,  or  if  attor- 
neys having  clerks,  shall  labor  or  permit  employees  to  labor,  they 
dhall  be  deemed  guilty  of  a  misdemeanor  and  be  punished ;  carpen- 
ters or  blacksmiths,  not  master  workmen,  or  attorneys  without 
clerks,  may  labor  at  their  will.  The  baking  of  bread  is  in  itself 
lawful  and  necessary.  Even  if  there  be  anthority  to  restrain  the 
labor  on  some  one  day,  it  must  be,  if  at  aU,  under  a  general  law  le- 
straining  labor  on  that  day. 

L^t  the  petitioner  be  discharged. 

Thokntox,  J.,  concurred. 
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McKiNSTRTy  J.,  concurring.  I  concur.  I  entertain  no  doubt 
that  the  validity  of  the  statute  under  which  the  defendant  was  ar* 
rested  may  be  determined  upon  habeas  corpus, 

*'  Sunday  laws"  have  been  held  not  to  be  violative  of  a  provision 
of  a  Constitution,  that  '^  the  free  exercise  and  enjoyment  of  reli- 
gious profession  and  worship,  without  discrimination  or  preference^ 
shall  forever  be  allowed  in  this  State."  Bx parte  Andrews,  18  Gal. 
GT8.  Such  laws  have  been  sustained  as  imply  requiring  a  periodical 
cessation  from  labor  —  the  power  to  pass  them  resting  upon  the 
right  of  the  legislature  to  pass  laws  for  the  preservation  of  health 
and  the  promotion  of  good  morals.  I  do  not  deem  it  necessary,  in 
this  place,  to  assent  to  the  proposition  that  a  law  which  enforces, 
nnder  penalty  of  fine  and  imprisonment,  a  cessation  from  labor  on 
Sunday  by  one  whose  religious  belief  has  imposed  upon  him  the  duty 
of  taking  his  rest  on  Saturday,  in  no  degree  discriminates  against 
his  '* religions  profession."  But  admitting  the  constitutionality  of 
general  laws  prohibiting  all  labor  upon  Sunday,  or  upon  any  other 
day,  I  think  the  act  of  April  16,  1880,  is  a  ^*  special  law,"  within 
the  meaning  of  those  terms  as  employed  in  §  25,  art  4  of  the  pres- 
ent Constitution.  The  act  does  not  declare  the  business  of  ''  bak- 
ing," as  ordinarily  conducted,  to  be  a  nuisance,  nor  does  it  contain 
any  intimation  that  the  business  of  baking  may  tend  to  interrupt 
divine  worship  by  any  class  of  sectaries,  or  can  otherwise  interfere 
with  the  rights  or  privileges  of  any  citizen.  The  baking  of  bread 
is  not  only  lawful  and  necessary,  but  we  will  take  notice  that  there 
is  nothing  so  peculiar  in  the  occupation  as  that  those  engaged  in  it 
require,  as  a  sanitary  measure  or  for  the  protection  of  their  morals, 
a  period  of  rest  not  required  by  those  engaged  in  many  other 
employments. 

A  general  law  must  include  within  its  sanction  all  who  come 
within  its  purpose  and  scope.  It  must  be  as  broad  as  its  object.  If 
it  Ib  to  be  made  a  crime  not  to  refrain  from  labor  during  the  whole  or 
during  a  portion  of  any  given  day  of  the  week,  it  must  be  made  equally 
a  crime  as  to  all  persons  who  do  not  so  refrain;  or  the  prohibitory 
law  mnst  be  made  applicable  to  all  of  a  class,  the  members  of  which, 
for  reasons  apparent,  upon  mention  of  the  class,  may  at  least  re- 
qoire  for  the  benefit  of  their  health  or  morals  a  period  of  rest  not 
benefcial  to  any  other  class  or  individual.  We  might  perhaps  take 
notice  that  there  are  controlling  reasons  why  clergymen  should  not 
be  prohibited  from  pursuing  their  pious  labors  on  the  Christian 
Vol.  XXXVI— 7 
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6abbathy  and  that  a  law  might  still  be  general  which  included  all 
others,  although  it  excluded  them.  So  we  might  perhaps  bold  that 
there  are  other  special  classes  who  might  be  permitted  to  pursue 
their  avocations,  notwithstanding  a  law  which  prohibited  labor  by 
the  rest  of  the  community,  because  of  the  fact  that  their  peculiar 
pursuits  involved  ''works  of  necessity,"  and  placed  them  beyond 
the  benefits  of  a  law,  which  would  compel  an  enforced  cessation  of 
labor  by  othei*s.  But  there  can  be  no  rule  which  vrill  permit  the 
prohibition  of  a  particular  kind  of  labor  in  itself  innocent  and  bene- 
ficial to  the  public.  There  is  no  reason,  and  can  be  no  reason,  why 
bakers  should  be  forced  to  rest  from  their  labors  periodically,  which 
is  not  applicable  to  many  other  classes  of  artisans  and  workmen. 
To  say  that  every  law  is  ''general "  within  the  meaning  of  the  Gon- 
stitution,  which  bears  equally  upon  all  to  whom  it  is  applicable,  is 
to  say  that  there  can  be  no  special  laws. 

Shabpstbik,  J.,  concurred  in  the  judgment. 

Ross  and  MoKeb,  JJ.,  not  having  heard  the  aigament^  took  no 
part  in  the  decision  of  this  case. 


Bland  y.  SoirrHBBK  Paoifio  Raileoad  Oompakt. 

(Bsoia.  onu) 

Carrier  — paueng&rM  —  evptMan  for  non^poffmerU  offiiUfare. 

A  carrier  hiui  no  right  to  expel  a  passenger  for  non-payment  of  full  fttfe  wtth- 
oat  first  returning  the  fare  paid,  the  passenger  having  offered  to  pay  the 
balance  before  expalelon,  bat  after  the  train  is  stopped. 

ACTION  for  unlawful  expulsion  from  railway  train.     The  opin« 
ion  states  the  case.    The  defendant  had  judgment  balow. 

/>.  jr.  DelmaSy  for  appellant. 

J.  E.  Foulds  and  8.  W.  Sanderson,  for  respondents. 

The  material  part  of  the  opinion  is  given  in  note,  84  Am. 
Bep.  284. 
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Mvmitipal  ecrporaUon  —  negUgeTice  —  defeeUee  Imdge  -*  MrfnMftijfMwy  Umi» 

A  town  is  not  boond  to  keep  its  bridges  abeolately  safe  ;  and  where  a  bridge 
breaks  down  nnder  an  unreasonable  and  extraordinazy  load,  which  reasoii- 
sble  care  and  prudence  could  not  have  anticipated,  the  town  is  not  liable. 

ACTION  for  personal  injury  from  a  defectdve  bridge.    The  opin* 
ion  states  the  point.     The  plaintiff  had  jndgment  below. 

A.  P.  Hyde  and  C.  H.  Briscoe^  for  defendants. 

W.  C.  Case  and  A,  F,  Egglesiofiy  contra. 

LooMiSy  J.  The  motion  shows  that  there  was  eyidenoe  enongh 
addooed  on  the  trial  tending  to  show  that  the  load  on  which  the 
plaintiff  was  riding  at  the  time  of  the  accident  was  so  nnnsnal  and 
extraordinary,  both  in  weight  and  bulk,  as  to  call  on  the  conrt  in 
its  charge  to  the  jnry  to  give  the  defendant  the  benefit  of  the  rules 
of  law  applicable  to  snch  fact,  if  the  fact  should  be  found.    The 
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attention  of  the  coart  was  called  to  this  point  in  the  fourth  and 
fifth  requests  of  the  def endants,  which  were  as  follows : 

'^  4th.  If  the  load  was  unusual  and  extraordinary  as  to  its  bulk  or 
weight,  and  not  suitable  or  adapted  to  a  way  opened  and  prepared 
for  the  public  use  in  the  common  intercourse  of  society,  and  in  the 
transaction  of  the  usual  and  ordinary  affairs  of  business  on  said 
road,  the  plaintiff  took  every  possible  risk  of  loss  and  damage  apon 
himself. 

5ti'  *<  That  in  such  case  the  plaintiff  cannot  recover  for  injur- 
ies Fuscaincd,  although  they  were  the  direct  results  of  defeats  and 
imperfections  in  the  bridge.'* 

The  ubstract  propositions  of  law  applicable  generally  to  the  case 
had  been  previously  stated  correctly.  And  in  assenting  to  the  oor- 
rcctness  of  the  defendants'  first  request,  the  principle  really 
involved  in  the  fourth  request  had  been  virtually  sanctioned  by  the 
court,  although  the  jury  would  hardly  appreciate  it  without  farther 
explanation.  Bnt  when  the  court  was  called  upon  to  apply  the 
law  specifically  to  the  facts  assumed  to  exist  in  the  case,  it  woald 
seem  that  the  jury  must  have  been  misled  by  the  answer.  The 
comments  upon  the  requests  as  made  by  the  court  to  the  jury 
amounted  to  a  denial  of  the  proposition  of  law  involved.  The 
jury  were  allowed  to  consider  the  facts  only  as  bearing  on  the  ques- 
tions of  ordinary  care  on  the  part  of  the  plaintiff^  and  whether 
the  bridge  was  defective.  The  obvious  implication  would  be  that 
if  they  found  these  two  facts  in  favor  of  the  plaintiff,  the  existence 
of  such  facts  as  the  requests  assumed  to  exist  wonld  not  prevent  a 
recovery.  The  error  consisted  in  ignoring  the  bearing  which  the 
facts  referred  to  might  have  as  furnishing  the  measure  and  limit 
of  the  town's  duty  and  consequent  liability  in  the  premises.  The 
liability,  if  any,  was  only  for  some  culpable  omi--!  >!i  of  duty  caas- 
ing  the  injury. 

The  standard  of  responsibility  can  never  be  more  extensive  than 
the  rule  of  duty.  And  the  limit  of  duty  on  the  part  of  a  town 
falls  far  short  of  making  its  highways  absolutely  safe  under  all 
circumstances,  even  for  those  who  use  them  properly.  And  where 
the  use  is  one  that  reasonable  care  and  prudence  could  never  have 
anticipated  there  would  be  no  duty  on  the  town  at  all  in  reference 
to  it 

If  a  ponderous  locomotive  steam-engine  should  be  propelled  over 
a  town  bridge,  no  one  we  presume  would  claim  that  the  town  onght 
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to  liaTc  provided  for  it.  This  of  course  is  an  extreme  case,  but  it 
illustrates  a  principle  applicable  as  well  to  any  unusual  and  extra- 
ordinary load,  however  propelled  along  a  road^  not  reasonably  to  be 
expected  to  pass  over  it.  Our  reasoning  results  in  the  conclusion 
that  if  a  person  uses  the  town  bridges  and  roads  in  any  way  that 
clearly  transcends  the  limits  of  the  town's  duty,  he  must  neces- 
sarily take  the  risk  upon  himself.  This  was  the  principle  contained 
in  the  fourth  request  which  was  overlooked  in  the  instructions  to 
the  jury.  It  was  a  proposition  sound  in  law  and  adapted  to  the 
issue,  and  is  fully  sustained  by  the  opinion  of  the  court  in  Oregary 
V.  Adams,  14  Gray,  242.  In  that  case  Merbice,  J.,  says  (p.  248)  : 
*'  This  is  the  measure  and  extent  of  the  obligation  of  towns  in  re- 
ference to  the  support  and  maintenance  of  public  highways.  They 
are  not  required  to  make  preparations  for  the  safety  or  convenience 
of  those  who  undertake  to  use  those  ways  in  an  unusual  or  extra- 
ordinary manner,  involving  peculiar  and  special  peril  and  danger, 
whether  it  be  in  respect  to  the  kind  or  character  of  animals  led  or 
driven,  or  the  magnitude  or  construction  of  carriages  used,  or  the 
bnlk  or  weight  of  property  transported.  And  if  any  person  under- 
takes to  use  or  travel  upon  a  public  highway  in  an  unusual  or  ex- 
traordinary manner,  or  with  animals,  vehicles  or  freight  not  suita- 
able  or  adapted  to  a  way  opened  and  prepared  for  the  public  use  in 
the  common  intercourse  of  society  and  in  the  transaction  of  usual 
and  ordinary  affairs  of  business,  be  then  takes  every  possible  risk 
of  loss  and  damage  upon  himself ;  and  he  can  have  no  remedy 
against  the  town  to  recover  recompense  for  injuries  sustained, 
although  they  be  the  direct  result  of  defects  and  imperfections  in 
a  way  for  which  it  would  be  responsible  in  case  of  injury  to  indi« 
Tidnals  in  the  lawful  and  proper  use  of  it.'' 

Other  cases  in  Massachusetts  recognize  similar  principles  as  ap- 
plicable to  a  different  state  of  facts.  Bhdgett  r.  City  of  Saaion,  8 
Allen,  237,  and  cases  there  referred  to. 

[Omitting  minor  matters.] 

A  new  trial  is  advised. 

In  this  opinion  the  other  judges  oonotirred. 
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Statb  v.  Ramus. 

(tf  Oomi.  9^ 
Oriminal  law  ^grandjurp — MaBw^iL 

An  o1]jeetioii  to  a  grand  joror  on  aoooont  of  hia  expression  of  aa  opinkMi  9» 

not  be  pleaded  in  abatement.* 
An  oljection  that  an  indictment  was  found  b7  lees  than  twelve  Jnion  is  aol 

maintainable. 

nONVICTION  of  murder.    The  opinion  states  the  points. 

B.  WMs,  M.  B.  Wesi,  and  T.  E.  SteOe,  for  plaintifb  in  error. 

W.  Hameraley,  States'  attorney,  cotUra. 

HoYET,  J.  [Omitting  minor  questions.]  The  second  question 
is,  whether  the  Superior  Oonrt  erred  in  sustaining  the  demurrer  to 
that  portion  of  the  defendants'  plea  in  abatement  in  which  they 
allege  that  more  than  one-third  of  the  grand  jury,  before  they  were 
impanelled  and  sworn,  had  formed  and  expressed  opinions  of  the 
guilt  of  the  defendants,  and  were  unduly  biased  and  prejudiced 
against  them«  The  statutes  of  this  State  prescribe  the  qualifica- 
tions  of  grand  jurors,  the  manner  in  which  they  are  to  be  sum- 
moued,  and  the  oath  which  they  are  to  take  on  being  impanelled. 
They  must  be  electors  of  the  county  in  which  the  inquest  is  held ; 
they  must  be  summoned  by  the  sheriff  upon  an  order  of  the  court ; 
and  they  must  be  sworn  to  diligently  inquire  after  and  due  present- 
ment make  of  all  breaches  of  the  law  that  shall  come  to  their 
knowledge  according  to  their  charge  ;  the  secrets  of  the  cause, 
their  own  and  their  fellows',  they  will  duly  obsenre  and  keep ;  they 
will  present  no  man  from  envy,  hatred  or  malice ;  neither  will  they 
leave  any  man  unprescnted  from  love,  fear  or  affection,  or  in  the 
hope  of  reward ;  but  will  present  cases  truly  as  they  come  to  their 
knowledge,  according  to  their  best  understanding  and  according 
to  law.  The  grand  jurors  who  found  the  bill  of  indictment  in  the 
case  before  us  possessed  the  requisite  qualifioations,  were  summoned 

*  Compare  8taU  ▼.  Daote  OS  R.  1. 402),  84  Am.  Rep.  704,  and  note,  706. 
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by  the  sheriff  npoD  an  order  of  the  coart,  and  were  sworn  in  the 
prescribed  form.  But  the  statutes  contain  no  provision  for  chal- 
lenging grand  jarors ;  and  we  belieye  that  no  grand  juror  was  ever 
challenged  for  favor  in  the  courts  of  this  State.  Whether  individual 
members  of  a  grand  jury  may  be  challenged  for  favor  before  they 
are  swom^  is  a  question  which  we  are  not  called  upon  to  determine, 
l^ecause  no  challenge  for  that  or  any  other  cause  was  made  by  either 
of  the  defendants.  The  common  law  requires  grand  jurors  to  be 
good  and  lawful  freeholders  and  inhabitants  of  the  county  in  which 
the  crimes  they  are  to  inquire  after  were  committed.  And  where 
that  law  prevails,  there  seems  to  be  no  doubt  that  if  a  disqualified 
person  is  returned  as  a  grand  juror  he  may  be  challenged  before  in- 
dictment found.  3  Bac.  Abr.,  Juries,  A.;  1  Ghitt  Or.  Law,  809. 
And  Mr.  Chitty  says  that  if  the  disqualification  is  discovered  after 
the  finding  the  defendant  may  plead  it  in  avoidance  and  answer 
over  to  the  felony.  1  Ghitt  Cr.  Law,  309.  But  the  disqualification 
must  be  such  as  is  pronounced  by  the  common  law,  or  by  the 
statute,  whero  the  statute  prescribes  the  qualifications,  and  such 
as  absolutely  disqualifies ;  as  alienage,  non-residence,  or  the  want 
of  a  freehold,  where  a  freehold  qualification  is  required,  or  that  the 
person  returned  is  not  an  elector  of  the  county,  and  which  would 
be  a  cause  of  principal  challenge  as  distinguished  from  challenge 
to  the  favor  arising  from  bias,  prejudice,  interest  or  the  like. 
Untied  States  v.  WiUianis,  1  Dill.  492.  I  have  examined,  with 
considerable  care,  the  authorities  bearing  upon  this  question,  but 
find  it  nowhere  laid  down  that  the  expression  of  an  opinion  by  a 
grand  juror,  before  he  was  summoned  or  returned  and  sworn,  that 
the  defendant  was  guilty,  was  ever  a  ground  of  challenge  in  the 
English  courts.  But  in  this  country  there  are  some  respectable 
authorities  in  favor  of  allowing  it  to  be  a  suflScient  ground  of  chal- 
lenge ;  whilst  other  authorities,  equally  respectable,  hold  the  con- 
trary. Nearly  all  the  authorities  of  the  former  class,  however,  hold 
that  the  exception  must  be  taken  before  the  juror  is  sworn,  and  if 
taken  afterward,  it  cannot  be  allowed. 

In  the  case  of  People  v.  Jewett,  3  Wend.  314,  the  defendant  and 
one  Smith  were  indicted  by  the  grand  jury  for  a  conspiracy  to 
carry  off  and  transport  one  William  Morgap  to  some  place  unknown 
and  in  pursuance  of  such  conspiracy,  for  confining  him  in  a  car- 
riage and  furnishing  means  for  his  al)duction.  The  defendant 
moved  to  quash  the  indictment  on  the  ground  that  the  foreman  of 
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the  grand  jury,  with  others,  had  published  a  pamphlet  in  which  it 
was  stated  that  the  defendant,  when  called  npon  as  a  witness  in 
reference  to  the  abduction,  had  refused  to  testify,  alleging  that  he 
cobld  not  do  so  truly  without  criminating  himself,  and  concluding 
with  strictures  on  the  conduct  of  the  defendant ;  and  on  the  fur- 
ther ground  that  another  grand  juror,  before  the  finding  of  the  bill 
of  indictment,  had,  in  repeated  conversations,  declared  that  the 
defendant  was  concerned  in  the  abduction  of  Morgan,  aided  in 
carrying  him  off,  was  guilty  thereof,  and  ought  to  be  punished 
therefor;  and  that  in  such  conversations  the  juror  discovered  great 
malignity  of  feeling  and  bitter  hostility  against  the  defendant. 
The  counsel  for  the  defendant  thought  that  those  jurors  were  not 
competent  to  find  a  bill  against  the  defendant.  They  admitted  that 
a  party  recognized  or  in  jail  must  challenge  the  jarors  when  they 
came  to  be  sworn,  but  they  claimed  that  one  who  has  no  day  in 
court  is  put  to  his  plea  in  avoidance  or  motion  to  quash.  The 
court  denied  the  motion  to  quash,  and  its  action  was  sustained  by 
the  Supreme  Court,  Savage,  C.  J.,  and  Marcy,  J.,  giving  opinions 
in  the  cause.  The  chief  justice,  after  stating  that  the  foreman  of 
the  grand  jury  was  not  disqualified  for  the  causes  set  forth  in  the 
motion  to  quash,  but  that  as  to  the  other  juror  a  good  cause  of 
challenge  existed,  observed:  ''There  are  causes  of  challenge  to 
grand  jurors,  and  these  may  be  urged  by  those  accused,  whether  in 
prison  or  out  on  recognizance,  and  it  is  even  said  that  a  person 
wholly  disinterested  may  as  amicus  curia  suggest  that  a  grand 
juror  is  disqualified.  But  such  objection,  to  be  availing,  must  be 
made  previous  to  the  juror's  being  impanelled  and  sworn.  It  has 
been  urged  upon  us  that  the  defendant,  not  having  been  apprised 
of  any  intended  proceedings  against  him,  and  not  having  been 
arrested  on  a  criminal  charge  or  required  to  enter  into  a  recogni- 
zance to  appear  at  the  court  when  the  bill  of  indictment  was  found, 
had  not  an  opportunity  to  make  his  challenge ;  that  now  is  his 
earliest  day  in  court,  and  that  he  ought  therefore  to  be  permitted 
to  avail  himself  of  this  defense.  Although  the  force  of  this  appeal 
is  felt,  I  cannot  yield  to  it  and  consent  that,  after  an  indictment 
found  the  party  charged  may  urge  an  objection  of  this  kind  in 
avoidance  of  the  indictment.  The  books  are  silent  on  the  subject 
of  such  exceptions  after  indictment  found,  and  in  the  absence  of 
authority  I  am  inclined  to  say  in  consideration  of  the  inconven- 
ience and  delay  which  would  unavoidably  ensue  in  the  administra- 
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tion  of  criminal  jastice  was  a  challenge  to  a  grand  jaror  permitted 
to  be  made  after  he  has  been  sworn  and  impanelled,  that  the  objec- 
tion comes  too  late.''  Masoy,  J.,  in  giving  his  opinion,  said: 
''Though  I  feel  the  force  of  the  argument  that  the  defendant 
shoold  be  allowed  the  benefit  of  an  exception  to  a  partial  grand 
jaror,  I  cannot  tnm  my  view  from  the  consideration  of  the  great 
delays  and  embarrassments  which  would  attend  the  administration 
of  criminal  jnstice  if  it  was  to  be  obtained  in  the  way  now  pro- 
posed. No  authority  for  adopting  this  course  was  shown  in  the 
argument,  and  I  have  not  since  been  able  to  find  any.  It  would  be 
a  novel  proceeding,  and  there  is  reason  to  fear  it  might  be  followed 
with  more  serious  difficulties  than  are  now  foreseen." 

In  the  case  of  the  Untied  States  y.  Aaron  BurVy  before  the  Circuit 
Coart  of  the  United  States  at  Richmond,  Vh.,  the  prisoner  was  al- 
lowed to  challenge  grand  jurors  on  the  ground  that  they  had  formed 
and  expressed  opinions  of  the  prisoner's  guilt.  But  the  challenges 
were  made  before  the  grand  jury  were  impanelled  and  sworn.  Burr's 
Trial,  reported  by  David  Bobertson,  p.  38.  In  Tucker^a  case,  8  Mass. 
286,  Tucker  had  been  returned  as  a  grand  juror.  When  he  was 
called  in  court  to  be  sworn  Mr.  Story,  as  amicus  curia,  snggested 
that  a  certain  person  had  been  accused  of  the  crime  of  murder  and 
that  his  case  would  come  under  the  consideration  of  the  grand  jury 
at  that  term,  whether  an  indictment  should  or  should  not  be  found 
against  him ;  that  Tucker  had  most  probably  formed  a  strong  opin- 
ion of  his  guilt,  and  that  it  was  therefore  unsuitable  that  he  should 
bo  sworn  of  the  grand  jury.  Being  inquired  of  by  the  court  if  he 
had  known  or  read  of  an  instance  of  an  objection  of  this  kind  to  a 
grand  juror  being  received,  Mr.  Story  replied  that  he  had  read  in  a 
printed  account  of  the  trial  of  Aaron  Burr,  of  challenges  to  grand 
jurors  being  made  by  the  prisoner  for  a  similar  cause,  and  allowed 
by  the  court  The  court  here  recollected  the  instance  referred  to, 
observing  that  it  was  a  solitary  one  so  far  as  their  knowledge 
extended.  And  they  said  that  if  objections  of  this  nature  were  to 
be  received  the  course  of  public  justice  would  be  greatly  impeded. 
Those  who  live  in  the  vicinity  are  probably  better  knowing  than 
others  to  the  general  character  of  the  parties  and  of  witnesses,  and 
on  this  account  are  perhaps  the  more  proper  members  of  the  grand 
jury,  who  will  derive  useful  information  from  their  knowledge.  If, 
however,  any  individual  juror  should  be  sensible  of  such  a  bias  upon 
his  mind  that  he  could  not  give  an  impartial  opinion  in  any  case 
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under  the  discussion  of  the  grand  jury,  such  juror  would  feel  it  his 
duty  or  it  would  be  his  right  to  forbear  giving  an  opinion,  or  per- 
haps to  withdraw  himself  from  the  chamber  while  the  discassion 
continued.  Mr.  Tucker  was  sworn.  In  another  case  before  the 
same  court  it  was  held  that  objections  to  the  personal  qualifications 
of  a  grand  juror  or  to  the  legality  of  the  returns  cannot  affect  any 
indictments  found  by  them  after  they  have  been  reoeiyed  by  the 
court  and  filed.     Commonwealth  v.  Smithy  9  Mass.  107. 

In  the  case  of  Musick  y.  People,  40  HI.  268,  which  was  an  indict- 
ment for  larceny,  the  attorney  for  the  defendant  entered  a  motion 
to  haye  the  grand  jury  brought  to  the  bar  of  the  court  for  the  pur- 
pose of  haying  it  purged  of  members  who,  it  was  alleged,  had, 
before  hearing  the  eyidence,  exprefised  the  opinion  that  the  accused 
was  guilty  of  the  charge;  but  the  court  being  engaged  the  motion 
was  not  taken  up  until  the  grand  jury  came  into  court  for  the  pur- 
pose of  making  presentments.  After  they  were  polled  the  motion 
was  called  up,  and  after  arguments  were  heard  upon  it  the  court 
inquired  of  the  foreman  whether  the  grand  jury  had  acted  in  the 
case,  and  was  informed  that  they  had  and  were  ready  to  report  a 
bill.  The  court  thereupon  overruled  the  motion,  and  upon  excep- 
tion taken  the  case  went  befoi*e  the  Supreme  Court  The  latter 
court  were  inclined  to  the  opinion  that  under  the  practice  m 
Illinois  the  expression  of  an  opinion  by  a  grand  juror  that  the 
accused  was  guilty  formed  no  ground  of  challenge.  But  they  held 
that  if  such  an  expression  of  opinion  were  a  ground  of  challenge 
the  objection  should  be  taken  before  the  grand  juror  has  been 
sworn . 

In  Indiana  a  person  under  prosecution  for  crime  and  in  custody 
or  on  bail  may  challenge  for  good  cause  any  person  returned  or 
placed  on  the  grand  jury.  Hudson  y.  Staie,  1  Blackf.  317 ;  Jones 
y.  JStaie,  2  id.  475  ;  State  v.  Herndon,  5  id.  75;  Hardin  y.  StaUy  23 
Ind.  347;  Mershon  v.  State,  51  id.  14.  In  Hardin  y.  State  the 
court  say  that  "  no  doubt  challenges  to  the  polls  may  be  made 
where  any  of  the  jurors  have  not  the  necessary  qualifications. 
These  challenges,  however,  must  be  made  before  the  jury  are  sworn 
and  charged." 

In  Pennsylvania  the  defendants  in  the  case  of  OommonweaUh  v. 
Clark,  2  Browne,  325,  being  in  jail  on  a  charge  of  homicide,  were 
allowed  to  challenge  grand  jurors  for  favor  before  the  grand  jnrj 
were  sworn.    In  New  Jersey  the  court  in  the  case  of  the  State  v. 
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Roda/ettaWy  1  Halst  332,  held  that  it  was  a  good  plea  in  abate- 
ment to  an  indictment  for  rape  that  one  of  the  grand  jurors  by 
whom  the  bill  was  found  was  not  a  freeholder  as  required  by  the 
statutes  of  that  State.     In  another  case  subsequently  tried  in  the 
same  court  the  defendant,  who  was  indicted  for  embezzling  money 
of  a  bank,  pleaded  in  abatement  to  the  indictment  that  two  of  the 
grand  jurors  who  found  the  bill  had  before  they  were  sworn  formed 
and  publicly  expressed   an  opinion  unfavorable  and   prejudicial 
to  the  defendant,  by  declaring  their  determination  to  have  him  in- 
dicted, and  that  nothing  else  would  have  induced  them  to  attend  the 
court  at  that  term.     The  plea  was  demurred  to  and  the  demurrer 
was  sustained.    Ford,  J.,  in  giving  the  opinion  of  the  court  affirm- 
ing the  judgment,  said:   ''In  regard  to  the  last  exception,  that 
being  no  more  than  a  challenge  to  the  favor  is,  it  comes  too  late.  I 
have  had  great  difficulty  in  finding  out  what  the  law  really  is  upon 
this  point.    It  appears  never  to  have  made  its  appearance  before 
this  time  in  a  court  of  justice,  though  in  point  of  fact  the  case 
must  have  been  occurring  for  centuries;  and  if  there  be  a  case  in 
the  books,  my  misfortune  has  been  not  to  discover  it.     In  the  case 
of  Col.  Burr,  the  challenges  to  grand  jurors  were  all  taken  before 
they  were  sworn.     The  case  of  the  Slate  v.  RockafeUoWy  1  Halst. 
343 ;  was  not  a  challenge  to  the  favor ;  it  was  a  matter  of  principal 
challenge  for  want  of  a  leading  qualification  required  by  the  stat- 
ute ;  and  though  I  subscribe  to  the  doctrine  of  the  court  there  de- 
Uvered  and  do  not  see  how  the  court  could  have  done  otherwise 
upon  the  facts  admitted  by  the  demurrer,  it  may  lead  to  very  incon- 
venient results  if  carried  a  single  iuch  beyond  the  precise  circum- 
stances of  that  very  case.    If  such  a  plea  should  be  traversed,  the 
court  might  find  great  difficulty  in  permitting  those  very  counsels 
of  the  grand  jury  room  to  be  pumped  out  of  witnesses  by  the  force 
of  their  authority,  which  has  been  employed  in  imposing  an  oath 
on  each  grand  juror  to  keep  secret.     And  that,  not  to  elicit  evi- 
dence of  a  crime  in  which  the  public  justice  was  concerned,  but  to 
establish  a  mere  irregularity  for  the  purpose  of  arresting  a  public 
prosecution;  and  when  the  defendant  was  as  likely  to  be  guilty  as 
if  the  irregularity  had  never  happened.     But  without  meaning  to 
disturb  that  case,  my  impression  is  that  it  has  no  bearing  on  the 
present;  and  in  the  absence  of  all  cases,  I  find  no  principle  on 
which  to  maintain  the  present  plea.    *    *    *    Finally,  there  is  no 
such  plea  as  this  to  be  found  among  the  records  and  monuments  of 


60  CONNECTICUT, 


State  ▼.  Hamlin. 


the  law.  It  iBsui  genervs,  not  alone  without  preoedentB  (whereof  the 
books  had  been  filled  if  past  ages  had  deemed  such  matters  plead- 
able) but  contrary  to  all  precedents,  which  are  the  other  way." 
State  V.  Rickey y  5  Halst.  83. 

The  case  of  United  States  v.  White,  5  Cr.  0.  C.  457,  was  an  in- 
dictment for  burning  the  treasury  building  at  Washington.  The 
defendant  pleaded  in  abatement  that  one  of  the  grand  jurors  who 
found  the  bill  had  previously  expressed  the  opinion  that  the  defend- 
ant  was  guilty  of  the  crime  charged  in  the  indictment  The 
district  attorney  objected  to  the  filing  of  the  plea,  because  the 
defendant  had  already  pleaded  the  general  issue  and  because  the 
matter  pleaded  was  no  ground  for  plea.  And  the  objection  was 
sustained  by  the  court.  In  giving  their  reasons  for  thus  disposing 
of  the  question  the  court  said:  '^  The  authorities  which  have  been 
cited  refer  to  those  legal  disqualifications  which  render  the  juror 
incompetent  in  law  to  act  as  a  grand  juror  in  any  case,  and  not  to 
objections  which  go  only  to  the  favor  in  some  particular  case.  No 
exception  for  favor  can  be  taken  to  a  petit  juror  after  he  has  been 
sworn  ;  nor  has  a  ease  been  cited  in  which  an  exception  to  one  of 
the  grand  jurors  for  favor  has  been  pleaded.  The  books  cited  show 
that  challenges  to  grand  jurors  must  be  taken  before  they  are  sworn 
or  before  the  indictment  is  found.  Exceptions  for  favor  are  causea 
of  cliallenge  only  and  not  grounds  for  a  plea.'' 

In  Boyington  v.  Statey  2  Port.  (Ala.)  100,  the  plaintiff  in  error 
was  indicted  for  murder,  tried  and  found  guilty.  On  his  arraign- 
ment he  pleaded  in  abatement  that  his  name  was  Charles  B.  S. 
Boynton,  on  which,  issue  having  been  taken,  it  was  adjudged  that 
he  answer  over.  He  then  filed  a  special  plea  averring  that  one  of 
the  grand  jurors  who  preferred  the  bill  of  indictment  against  him 
was,  at  the  time  of  the  finding,  an  alien.  The  court  struck  out  the 
plea  and  reserved  the  point  as  novel  and  difScult.  The  Supreme 
Court  upon  that  reservation  afi&rmed  the  ruling  of  the  court  below 
and  held,  contrary  to  the  decision  in  StcUe  v.  RockafeUow,  9upra, 
that  after  an  indictment  had  been  found  against  a  prisoner  and  the 
same  had  been  filed  and  accepted  by  the  court,  he  could  not  except 
to  the  personal  qualifications  of  the  persons  selected,  summoned 
and  sworn  on  the  grand  jury,  or  plead  in  bar  or  avoidance  of  the 
indictment  that  one  of  the  jurors  who  preferred  it  was  an  alien. 
Upon  the  argument  of  that  case  it  was  urged  by  the  attorney  fot 
the  State,  and  with  great  reason,  that  if  exceptions  might  be  tokei 
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after  indictment  founds  it  would  become  the  policy  of  the  guilty  to 
look  and  be  silent  when  they  saw  exceptionable  persons  about  to  be 
impanelled  and  sworn ;  that  they  could  not  be  known  to  the  court 
by  intuition  ;  and  guilty  persons  knowing  them  would  reserye  their 
disclosures  until  after  indictment  found  in  order  that  they  might 
have  other  chances  of  more  favorable  returns  or  of  taking  similar 
exceptions  ad  infinitum. 

The  Supreme  Court  of  Ohio,  in  the  case  of  ^tate  v.  Easter,  30 
Ohio  St.  542,  seem  to  have  been  of  opinion  that  exceptions  to 
grand  jarors  for  favor,  even  before  they  are  impanelled  and  sworn, 
ought  not  to  be  allowed.    That  was  a  case  in  which  the  defendant, 
who  was  indicted  for  murder  in  the  first  degree,  pleaded  in  bar  that 
une  of  the  grand  jurors  who  found  the  indictment  was  a  nephew 
of  the  murdered  man  and  was  therefore  disqualified.    The  plea  was 
demurred  to,  and  the  demurrer  having  been  sustained  by  the  court, 
the  defendant  removed  the  record  to  the  Supreme  Court  in  order 
that  the  question  might  be  there  determined.     The  learned  judge 
who  gave  the  opinion  in  the  case  affirming  the  judgment  below, 
after  reviewing  the  authorities  bearing  upon  the  question,  and  com- 
menting upon  the  qualifications  prescribed  by  statute  for  grand 
jurors  and  the  causes  for  which  they  might  be  challenged,  recited 
the  language  of  the  oath  taken  by  them  when  impanelled,  and  then 
observed  :    ''  This  language  seems  to  indicate  that  the  grand  juror 
may  be  called  upon  to  act  in  cases  both  of  enemies  and  friends.    If 
the  first,  his  oath  is  that  neither  malice,  hatred,  nor  ill  will  shall 
influence  his  delibeHate  and  impartial  judgment     If  the  last,  no 
considerations  of  passion  or  friendship  shall  disturb  the  just  dis- 
charge of  his  duties.     The  grand  jury  only  presents  the  charge 
against  an  accused  person ;  it  does  not  try  that  charge.    This  is  for 
the  petit  jury,  and  it  is  well  enough  that  they  are  subject  to  the 
variety  of  challenges  above  specified  ;  but  as  to  the  grand  juror,  his 
qualifications  are  simply  those  the  statute  has  proscribed." 

The  authorities  which  have  been  cited  show  conclusively  that 
objections  to  grand  jurors  on  the  ground  that  they  have  formed 
and  expressed  opinions  of  the  guilt  of  a  person  accused  of  crime, 
before  they  were  impanelled  and  sworn,  cannot  be  pleaded  in  abate- 
ment to  the  indictment  There  was  therefore  no  error  in  the  judg- 
ment of  the  Superior  Court  that  the  defendants*  pleas,  so  far  as 
they  were  based  upon  that  ground,  were  insufficient  This  disposes 
»f  the  objection. of  the  defendants  to  Mr.  Snmmei.  tlio  foninan  of 
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the  grand  jury  who  indicted  them.  That  objection  was  in  the 
nature  of  a  challenge  to  the  jury  for  favor,  and  conld  not,  as  has 
been  shown,  be  pleaded  in  abatement. 

The  next  error  assigned  is  that  the  Superior  Court  overruled  that 
portion  of  the  defendant  Davis's  plea  in  abatement  in  whidi  it  is 
alleged  that  there  were  not  twelve  members  of  the  grand  jniy  in 
favor  of  finding  a  true  bill  against  that  defendant ;  that  a  number 
of  members  desired  to  take  a  separate  vote  upon  the  question  of  his 
guilt,  but  the  foreman  ruled,  as  matter  of  law,  that  a  true  bill  could 
not  be  found  against  the  defendants  Hamlin  and  Allen,  unless  a 
true  bill  was  also  found  against  the  defendant  Davis,  and  refused 
to  allow  a  separate  vote  to  be  taken  upon  the  question  of  finding 
a  true  bill  against  Davis  alone,  and  that  the  grand  jury  believing 
that  a  true  bill  ought  not  to  be  found  against  Davis,  nevertheless 
found  a  true  bill  against  him  for  the  sake  of  finding  a  true  bill 
against  Hamlin  and  Allen.  This  ground  of  abatement,  though 
demurred  to  by  the  State's  attorney,  was  properly  overruled  by 
the  court.  The  State's  attorney  had  no  authority,  by  demurrer  or 
otherwise,  to  admit  the  truth  of  the  allegations  contained  in 
that  part  of  the  plea,  because  the  law,  in  furtherance  of 
justice,  requires  that  the  proceedings  of  grand  juries  should 
be  conducted  in  secret,  and  tliut  tlic  secrets  of  the  jury- 
room  should  not  be  revealed.  The  jurors,  as  has  been  shown, 
are  sworn  to  secrecy — the  secrets  of  the  cause,  their  own  and 
their  fellows',  they  will  duly  observe  and  keep.  '^  The  secrets  of  the 
cause  "  must  relate  to  the  persons  accused,  the  witnesses,  who  they 
are  and  what  they  testified.  Their  own  and  their  fellows'  secrets 
must  refer  to  the  deliberations  and  the  votes  of  the  grand  jurors 
themselves.  And  it  was  early  decided  that  a  grand  juror  should 
not  be  allowed  to  swear  what  was  given  in  evidence  before  them, 
because  he  is  sworn  not  to  reveal  the  secrets  of  his  companions. 
12  Vin.  Abr.  B.  a.  6,  20,  Evidence  H.  4;  State  v.  Ihs^eti,  16  Conn. 
465 .  It  was  also  decided  at  an  early  day  that  the  clerk  of  a  grand 
jury  could  not  be  compelled  to  testify  what  took  place  before  that 
body.     12  Vin.  Abr.  38,  Evidence  B. 

It  was  contended  upon  the  argument  in  the  case  of  State  v.  Fu* 
sett,  that  the  witnesses  called  before  the  grand  jury,  as  they  were 
not  sworn  to  secrecy,  might  testify  to  what  took  place  before  that 
body,  although  the  grand  jurors  might  not  In  answer  to  that 
claim  Chief  Justice  Williams  said :  <'  Such  a  practice  would  nuD- 
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ify  the  rule.  If  it  be  the  object  of  the  law  to  keep  secret  the  pro- 
ceedings before  the  grand  jury,  it  is  necessary  that  the  law  should 
impose  silence  upon  those  whom  it  compels  to  be  before  them.  If 
ii  intends  they  shall  be  public,  then  the  doors  of  the  grand  jury 
room  as  well  as  of  the  court  room  should  be  open  to  all.  If  others 
•called  there  by  law  may  testify  to  what  took  place  within  those 
walls,  it  would  be  idle  to  close  the  mouths  of  the  grand  jury.  *  * 
And  we  can  have  no  hesitation  in  saying  that  the  principle  which 
would  prevent  disclosure  by  a  grand  juror  must  extend  to  all  per- 
sons required  by  law  to  be  present;  for  such  persons  are  equally  in- 
terested in  the  administration  of  the  penal  law.  1  Greenl.  Ev., 
§  288.  They  are  not  permitted  to  disclose  who  agreed  to  find  the 
bill  of  indictment,  or  who  did  not  agree ;  nor  to  detail  the  eyidence 
on  which  the  accusation  was  founded.  Sykes  t.  Dunbar,  Selw. 
X.  P.  S15  [1059];  Huidekoper  v.  Cotton,  3  Watts,  66.''  And  in 
Rvgina  v.  Marsh,  6  Ad.  &  El.  236,  which  was  an  indictment  for  a 
misdemeanor,  the  court  refused  to  receive  the  afSdavit  of  a  grand 
jnror  as  to  the  number  of  grand  jurors  who  concurred  in  finding 
the  bill.  See,  also,  JRegina  v.  Russell,  1  Car.  &  Marsh.  247 ;  State 
T.  Baker,  20  Mo.  338. 

The  allegations  in  that  part  of  the  defendant  Davis'  plea  in 
abatement,  which  is  now  under  consideration,  could  not,  if  they 
are  true,  be  proved,  except  by  the  testimony  of  the  grand  jurors 
themselves.  The  grand  jurors  could  not  have  been  allowed  to  give 
testimony  in  respect  to  them.  And  the  admission  of  the  State's 
attorney  could  not  be  received  by  the  court  in  proof  of  them.  When 
the  plea  containing  those  allegations  was  filed,  the  State's  attorney 
should  have  objected  to  its  allowance ;  and  the  court,  upon  such 
objection,  would  have  ruled  it  out.  But  as  that  course  was  not 
adopted,  the  demurrer  to  the  plea  cannot  be  allowed  to  operate  as 
an  admission  of  the  truth  of  the  allegations  pleaded,  or  to  have  any 
-other  operation  or  effect  than  an  objection  or  exception  to  the  filing 
4ind  allowance  of  the  plea. 

Judgmeni  affirmed. 

The  other  judges  oononrred. 
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OOOK  V.  JOHK8ON. 

(47Coun.  176.) 

Omtraei  — publie  policy  —  rtttraifU  of  trads, 

A  dentiflt,  praotioinfl:  in  the  village  and  town  of  L.,  sold  hia  basinen,  oontnefe- 
ing  not  to  practice  dentistry  "  within  a  radius  of  ten  miles  of  LitchBeld," 
without  anj  specified  limit  of  time.  Held,  a  valid  contract  not  to  pracUoe 
dentistry  within  ten  miles  of  the  center  of  the  village  of  L.,  without  regard 
to  the  purchaser's  subsequently  ceasing  business. 

APPLICATION  for  injanction.     The  opinion  states  the  caae. 
The  injunction  was  granted  below. 

H.  B.  OraveSy  in  support  of  the  motion. 

(7.  B,  Andrews  And  E.  B.  Kellogg y  contra. 

L00MI8,  J.  The  questions  presented  by  the  respondent's  motion 
for  a  new  trial  depend  on  the  Talidity  and  construction  of  the  fol- 
lowing contract: 

"  LiTOHFiELD,  Connecticut,  April  2rf,  1874." 

**  I  this  day  sell  and  convey  to  Frank  F.  Cook  all  the  furniture 
and  fixtures  in  the  rooms  over  Dr.  Beckwith's  drug  store;  also  my 
good  will;  and  do  agree  and  bind  myself  not  to  practice  dentistry 
within  a  radius  of  ten  miles  of  said  Litchfield.  And  for  the  consid- 
eration above  named  have  this  day  .received  one  hundred  dollars 
from  Frank  F.  Cook's  hand. 

"L.  M.  Johnson." 

As  this  belongs  to  the  class  of  contracts  in  restraint  of  tnidei 
three  requisites  are  essential  to  its  validity.  Ist.  It  must  be  partial, 
or  restricted  in  its  operation  in'  respect  either  to  time  or  place,  ^d. 
It  must  be  on  some  good  consideration.  3d.  It  must  be  reasonable, 
that  is,  it  should  afford  only  a  fair  protection  to  the  interests  of  the 
party  in  whose  favor  it  is  made,  and  must  not  be  so  large  in  its 
operation  as  to  interfere  with  the  interests  of  the  public 

The  motion  does  not  disclose  that  it  was  claimed  in  theoonrt  be- 
low that  the  contract  was  lacking  in  any  of  fhesp  elements,  bo^ 
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only  that  it  was  too  indefinite  and  uncertain  in  its  language  to  be 
enforced.  The  respondent  admits  the  making  of  the  contract^  and 
full  performance  on  the  part  of  the  petitioner,  but  concedes  that 
he  has  paid  no  attention  to  it  whatever,  except  to  keep  the  money 
paid  under  it.  This  is  not  very  creditable,  to  say  the  least,  and  the 
excuse  given  does  not  at  all  relieve  him  in  a  moral  point  of  view. 
He  says,  in  effect,  that  inasmuch  as  he  did  not  understand,  by  the 
language  which  he  used  in  the  contract,  where  the  circle  with  its 
ten-mile  radius  would  be  drawn,  he  will  locate  within  the  town  of 
Litchfield,  where  he  can  do  the  other  party  the  most  injury,  and 
appropriate  to  himself  the  good  will  of  the  business  he  had  sold, 
knowing  absolutely  such  conduct  to  be  contrary  even  to  his  own 
understanding  of  the  contract.  Such  a  position  might  well  excuse 
a  court  of  equity  from  giving  any  construction  to  the  contract 
merely  for  his  future  guidance. 

But  he  says  that  he  stands  simply  on  his  legal  rights,  and  he 
insists  that  the  contract  by  the  rules  of  law  is  too  uncertain  andin- 
definite,  both  as  to  territory  and  time,  to  be  binding.  This  ques- 
tion is  involved  in  the  motion  for  a  new  trial,  and  calls  for  a 
decision;  and  with  a  view  to  prevent  future  litigation  between  the 
parties,  wc  will  discuss  it  briefly. 

The  counsel  for  the  respondent  ask  in  their  brief,  ^*  How  can  the 
court  determine  under  this  contract  the  territory  from  which  the 
respondent  is  excluded  from  practicing  dentistry  by  the  provision 
**  within  a  radius  often  miles  from  Litchfield  f^'  At  what  point  is 
the  radius  to  be  taken?  From  the  center  of  the  town  of  Litchfield? 
Or  is  it  to  be  taken  from  the  extreme  boundaries  of  the  town? '' 
The  construction  suggested  by  the  last  interrogatory  is  manifestly 
unnatural  and  unreasonable.  The  large  extent  and  irregularity  oi 
the  boundary  lines  of  the  town  would  extend  the  prohibited  terri- 
tory much  further  from  the  respondent's  former  place  of  businesr* 
at  certain  points  than  at  others,  without  any  reason  for  it  founded 
on  the  extent  of  the  good  will  of  the  business  in  reference  to  which 
it  is  to  be  presumed  the  limits  were  prescribed.  And  besides,  the 
term ''radius,'' which  means ''a  right  line  drawn  or  extending 
from  the  center  of  a  circle  to  its  periphery,"  is  wholly  inapplicable 
to  Boeh  a  oonstruction. 

But  in  making  such  a  contract  the  parties  would  naturally  take 
their  stand  at  the  place  where  the  business  to  be  sold  had  been  car- 
xied  on,  and  would  fix  the  utmost  limits  of  the  territory  at  equal 
Vol.  XXXVI— 9 
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distance  from  that  point  in  every  direction,  and  as  far  at  least  as 
they  supposed  the  good  will  might  attract  customers.  Now  the 
contract  is  dated  at  *'  Litchfield/'  where  the  post-office  of  that  name 
was  located,  and  the  ten  miles  are  to  be  computed  from  ^said 
Litchfield,"  referring  to  the  place  where  it  was  dated.  It  is  also  to 
be  remarked  that  the  precise  point  in  the  village  of  Litchfield  where 
the  business  referred  to  had  been  carried  on  by  the  respondent  is 
mentioned,  namely,  ''in  the  rooms  over  Dr.  Beckwith's  drag 
store." 

Now  if  we  put  ourselves  in  the  position  of  the  parties  it  would 
seem  that  the  language  which  they  used  is  capable  of  very  easy  and 
definite  application,  and  thus  construed  the  contract  means  ten 
miles  in  every  direction  from  the  center  of  the  village  of  Litchfield. 

The  only  remaining  inquiry  is,  whether  any  more  definite  limita- 
tion as  to  time  is  required. 

The  contract  is  silent  in  respect  to  the  time  of  its  duration.  But 
there  is  a  well  settled  distinction  between  a  general  restriction  as  to 
place  and  a  general  restriction  as  to  tinie.  The  mere  fact  that  the 
duration  of  the  restriction  as  to  time  is  indefinite  or  perpetual  will 
not  of  itself  avoid  the  contract  if  it  is  limited  as  to  place,  and  is 
reasonable  and  proper  in  all  other  respects.  Hitchcock  v.  Ooker, 
6  Ad.  &  El.  447;  Bun  v.  Ouy,  4  East,  190;  Chesman  v.  Nainhy,  2 
Str.  739;  s.  c,  2  Ld.  Eaym.  1456;  WilkinB  v.  EvanSy  3  Y.  &  Jerv. 
318;  MalUn  v.  May,  11  M.  &  W.  653;  Hastings  v.  Whitley,  % 
Exch.  611;  Story  on  Sales  (1st  ed.),  §  493;  Pierce  v.  Woodward^ 
6  PicL  206;  Bowser  v.  Bliss,  7  Blackf.  344. 

It  is  said  that  the  petitioner  may  cease  to  practice  dentistry,  and 
that  in  such  case  the  respondent  ought  not  to  remain  under  a  per- 
petual injunction.  The  court  in  its  discretion  might  in  the  decree 
have  anticipated  such  a  contingency  and  provided  for  it,  but  the 
decree  is  not  invalid  on  account  of  such  omission,  any  more  than 
the  contract  is. 

The  rule  as  to  the  contract  is,  that  if  it  is  reasonable  when  made, 
subsequent  circumstances,  such  as  the  fact  of  the  covenantee  ceas- 
ing business,  so  as  no  longer  to  need  the  protection,  do  not  affect 
its  operation.    Elves  v.  Crofts,  10  0.  B.  241. 

A  new  iruxJ  is  not  advised. 


In  this  opinion  the  other  judges  concurred. 
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MoMahox  y.  Smith. 

(47  OODD.  981.) 

Oimiraet — vaUdity^eomprtmiiae  qf  crime, 

A  man  being  In  jail  on  a  charge  of  false  pretenses,  his  wife  exeeated  her  nola 
and  mortgage  to  the  complainant  in  consideration  of  the  withdrawal  of  the 
proaecation.    HeUiy  that  the  instruments  were  void.  {See  noU,p,  70.) 


B 


ILL  for  foreclosure.     The  opinion  states  the  case.    The  plaint- 
iff had  judgment  below. 


J.  W,  Webster  and  J.  O'Neill  for  plaintiff  in  error. 
0.  SHaddard,  for  defendant  in  error. 

LoomSy  J.  This  is  a  petition  to  foreclose  a  mortgage  given  by 
Thomas  and  Eliza  Fitzsimmons  on  her  land  to  secure  a  note  for 
six  hundred  and  fifteen  dollars  made  by  them. 

The  note  was  made  up  of  five  hundred  and  ninety  dollars,  the 
▼alnc  of  intoxicating  liquors  sold  by  the  petitioners  to  Henry  A. 
Fitzsimmons,  the  son  of  Thomas  and  Eliza,  to  which  was  added 
the  cost  of  certain  criminal  and  civil  proceedings  against  the  son 
and  father. 

On  the  12th  day  of  August,  1875,  Thomas  was  arrested  on  a 
criminal  complaint,  procured  by  the  petitioners,  charging  him  and 
his  son  Henry  A.  with  obtaining  the  liquors  in  question  by  false 
pretenses,  and  was  lodged  in  the  Bridgeport  lock-up ;  and  the 
court  finds  **  that  after  remaining  there  three  or  four  hours  said 
Thomas  and  Eliza,  his  wife,  agreed  with  the  petitioners  that  they 
would  execute  and  deliver  to  the  petitioners  their  note  for  six  hun- 
dred and  fifteen  dollars,  and  secure  the  same  by  a  mortgage  on  the 
real  estate  of  said  Eliza,  if  the  petitioners  would  procure  the  aban- 
donment of  said  criminal  proceeding  and  release  said  Thomas  from 
confinement;  and  that  thereupon,  on  said  day,  and  while  said 
Thomas  was  still  in  the  Bridgeport  lock-up,  he  and  bis  wife  exe- 
cuted and  delivered  to  the  petitioners  the  note  and  mortgage  de« 
scribed  in  the  petition ;  and  that  there  was  no  other  consideration 
for  the  note;  and   that  immediately  after  such  execution  and 
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deliTery  said  Thomas  was  released  from  arrest,  and  the  criminal 
proceedings  were  discontinued." 

We  consider  the  case  as  stated  controlled  by  the  recent  decision 
of  this  court  in  Town  of  Sharon  v.  Oager,  46  Conn.  189,  which 
was  a  petition  to  foreclose  a  mortgage  given  by  one  Jalia  Gager  to 
secure  the  town  against  loss  on  account  of  the  defalcation  of  her 
nephew  while  he  was  treasurer  of  the  town.  The  mortgagor,  being 
feeble  in  body  and  excitable  in  temperament,  was  approached  by  a 
selectman,  who  informed  her  that  her  nephew  was  a  defaulter,  and 
had  exposed  himself  to  a  criminal  prosecution  punishable  in  the 
State  prison,  and  that  he  would  be  so  prosecuted  and  punished  un- 
less she  secured  the  town  immediately.  In  an  agitated  state  of 
mind  she  executed  the  mortgage  for  the  sole  purpose  of  preventing 
a  criminal  prosecution.  It  was  held  that  a  court  of  equity  would 
refuse  to  enforce  a  contract  of  suretyship  entered  into  under  sach 
circumstances,  and  that  it  did  not  alter  the  case  that  the  selectman 
believed  that  the  nephew  was  liable  to  punishment  in  the  State 
prison. 

The  decision  was  based  on  the  authority  of  the  cases  of  WiUtams 
V.  Bayley,  L.  R.,  1  Eng.  &  Ir.  App.  H.  of  L.  200, and  Davies  t. 
London  £  Provincial  Marine  Ins.  Co.,  L.  R,  8  Ch.  Div.  469,  from 
which  full  citations  were  made. 

We  do  not  see  how  any  distinction  in  principle  can  be  suggested 
between  the  case  cited  aud  the  one  at  bar,  unless  it  is  said  that  in 
the  former,  by  reason  of  direct  threats  operating  on  a  sensitive 
mind,  the  circumstances  showing  duress  were  of  a  more  positive 
character.  But  this  difference  cannot  change  the  result.  There 
were  no  such  flagrant  circumstances  In  either  of  the  English  cases 
referred  to.  There  were  no  direct  threats  of  prosecution  addressed 
to  the  parties  giving  security ;  and  in  one  of  the  cases  the  friends 
of  the  criminal,  hearing  that  he  was  in  danger  of  arrest  on  a 
charge  of  retaining  funds  belonging  to  his  principal,  voluntarily 
came  and  tendered  security,  and  no  direct  promise  even  was  made 
for  the  stay  of  the  prosecution. 

In  a  case  like  the  present,  where  the  intimate  relation  of  husband 
and  wife,  or  mother  and  son,  exists  between  the  persons  aocosed 
and  the  surety,  and  the  husband  is  actually  under  arrest^  and  ao 
express  agreement  to  stifle  a  pending  public  prosecution  is  made 
and  actually  consummated,  a  court  of  equity  is  bound  to  notioe^ 
not  only  the  principles  of  public  policy  violated,  but  also  the  mani- 
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fest  inequality  of  the  parties  to  the  contract,  and  the  unfair  advan- 
tage taken  by  one  to  force  an  agreement  from  the  other,  nnder  the 
immenae  pressure  which  the  circumstances  must  inevitably  have 
produced,  and  should  upon  every  principle  declare  that  the  person 
so  compelled  to  give  security  was  not  a  free  and  voluntary  agent, 
and  that  the  agreement  so  made  must  be  set  aside. 

But  it  is  argued  in  behalf  of  the  petitioners,  that  to  set  aside 
such  a  contract,  the  offense  to  be  compounded  must  be  a  felony  and 
not  a  mere  misdemeanor,  and  that  where  the  parties  have  a  civil 
remedy  they  may  agree  not  to  prosecute  criminally. 

It  is  quite  true  that  a  person  may  settle  any  claim  of  private 
damage  as  he  sees  fit,  only  he  may  not  compromise  a  public 
prosecution. 

But  the  right  to  stifle  a  prosecution  does  not  turn  on  the  question 
whether  the  offense  is  a  felony  or  a  misdemeanor.  All  the  authorities 
hold  that  an  agreement  to  compound  a  felony  will  not  be  enforced* 
and  that  any  security  based  upon  such  a  consideration  is  void. 
But  as  to  misdemeanors  a  distinction  has  been  made.  Some  au- 
thorities hold  that  those  misdemeanors  which  are  personal  in  their 
nature  between  the  parties,  such  as  bastardy  and  a  common  assault, 
tiDacoompanied  with  riot  or  intent  to  kill,  may  be  compromised. 
Maurer  v.  Mitchell,  9  W.  &  S.  69 ;  Robinson  v.  Orenshaw,  2  Stew. 
4  Porter,  276  ;  Price  v.  Summers,  2  South.  678;  Holcomb  y.Stimp^ 
Mn,  8  Vt  141.  The  last  case  was  a  prosecution  for  bastardy,  and 
the  decision  was  placed  on  the  ground  that  it  was  a  civil  suit. 

But  where  the  offense  is  in  whole  or  in  part  of  a  public  nature, 
nearly  all  the  authorities  hold  that  no  agreement  to  stifle  a  public 
prosecution  for  it  can  be  valid.  Fay  v.  OaUey,  6  Wis.  42 ;  Com* 
nwHweaUh  v.  Johnson,  3  Gush.  454 ;  HinUBsborough  v.  Sumner,  9  Vt 
23 ;  Bowen  y.  Buck,  28  id.  308 ;  Shaw  v.  Heed,  30  Me.  105 ;  Shate 
▼.  Spooner,  9  N.  H.  197 ;  Clark  y.  Richer,  14  id.  44 ;  Kimhrough  v. 
Lane,  11  Bush,  556 ;  Peed  v.  McKee,  42  Iowa,  689 ;  s.  a,  20  Am. 
Bep.  631 ;  Buck  v.  First  National  Bank,  27  Mich.  293 ;  s.  o.,  15 
Am.  Bep.  189 ;  Gardner  v.  Maxey^  9  B.  Monr.  90 ;  Kier  v.  Lehman, 
6  Com.  B.  308. 

in  the  last  case  cited,  which  went  on  error  from  the  Queen's 
Bench  to  the  Exchequer  Ohamber,  Chief  Justice  Tikdal,  in  deliver- 
ing the  opinion  of  the  latter  tribunal,  said  :  '^  If  the  matter  were 
^^  Integra  we  should  have  no  doubt  in  holding  that  any  comprom« 
lae  01  any    misdemeanor  or  any   public  offense  was  an   illegal 


70  CONNECTICUT, 


Seeley  v.  Town  of  Westport. 


consideration  to  support  a  promise,  and  it  is  remarkable  what  very 
little  authority,  consisting  rather  of  dida  than  decision,  there  is  to 
support  such  considerations." 

The  offense  compromised  in  the  case  at  bar  was  clearly  of  a 
public  nature,  involring  moral  turpitude  and  affecting  the  public 
morals.  We  therefore  hold  that  the  mortgage  security  taken  by 
the  petitioners  cannot  be  enforced. 

There  wiis  error  in  the  decree  complained  of  and  it  is  reversed. 

Judgment  reversed. 

In  this  opinion  the  other  judges  concurred. 


NOTB  BT  THE  Bkpobtbe.— See  Wright  v.  Remington^  IS  Vroom,  48;  8.  C  St  Am.  Bepw 
180 ;  note,  185. 

In  Zjcfeborcv,  DutruU^  Wisoonsin  Supreme  Oourt,  Febniaiy,  1881,  the  hndiaiid being* 
defaulter  and  liable  to  criminal  proaecution,  the  wife  mortgaged  her  homeetead  to  secure 
the  creditor,  worth  |2,000.  The  wife  was  reluctant  to  mortgage  the  homestead,  thoogli 
willing  to  mortgage  the  other  property;  but  after  the  husband  had  continued  his  impor- 
tunities through  a  period  of  several  dsys,  she  signed  a  mortgage  of  the  whole.  The  hus- 
band stated  correctly  to  her  his  situation,  including  his  liabOity  to  a  criminal  prosecuttos, 
and  also  stated  that  **  before  he  would  go  to  Jail  he  would  shoot  himself  through  the  brains;*' 
and  urged  that  there  was  no  way  by  which  he  could  be  relieved  from  his  dilBculties  ezoefit 
by  her  executing  the  instrument.  Afterward  a  justice  of  the  peace  went  to  her  hoiMi 
with  an  attesting  witness,  and  presented  the  mortgage  to  her ;  and  she  took  and  eTsminwl 
it,  admitted  her  signature  thereto,  and  said  that  she  knew  aU  about  the  mortgage,  and  H 
was  all  right;  and  the  Justice  thereupon  took  it  and  retired  with  the  attesting  witness,  aad 
he  afterward  delivered  the  instrument  duly  attested  and  with  the  usual  certificate  of  ac- 
knowledgment written  thereon  to  D.,  who  delivered  it  to  the  mortgagees.  Soon  after  the 
justice  and  witness  left  the  presence  of  Mrs.  D.,  they  were  induced  by  other  persons  to  re- 
tum  to  the  house,  and  she  then,  in  their  presence,  again  acknowledged  her  signature,  bot 
said  that  she  was  **  forced  to  si^n ;  '*  but  it  did  not  appear  that  the  mortgage  wasthen  pro- 
duced, or  that  Mrs.  D.  recalled  any  previous  statement  made  by  her  to  the  Justioe. 
Keither  of  the  mortgagees  knew,  until  the  action  to  foredoae  was  commenced,  nearly  tvs 
years  later,  that  Mrs.  D.  had  hesitated  about  executing  it.  It  did  not  appear  that  eltiMf 
of  them  ever  threatened  P.  with  a  criminal  prosecution,  or  that  D.  represented  to  his  wilt 
that  sudi  a  proeecution  was  threatened  by  any  person.  BelAt  that  the  mortgage  was  vaUd. 
Cases  referred  to  and  distinguished,  BadU  v.  Simmon,  96  N.  Y.  9 ;  WaikUu  ▼.  Bramt,  4 
Via.  419;  BogU  ▼.  Bogie,  87  id.  87& 
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l}Mxaiion  —  injunetian  to  rettrain  eoUeeHon  ef  torn. 

m  Injiinetlon  will  issae  to  restrain  the  oolleotion  of  a  real  tax,  whea  tho  pfo^ 
erty  proceeded  against  is  not  that  on  which  the  tax  is  laid,  and  the  paitl 
whose  property  is  proceeded  against  ia  not  the  one  who  owes  the  tax. 


OCTOBER  TERM,  1879.  71 

Saeley  v.  Town  of  Westport 

APPLICATION  to  enjoin  collection  of  a  tax.    The  opinion  statei 
the  caae.    The  injunction  was  granted  below. 

R,  B.  DePoresty  for  plaintiffs  in  error. 

W.  K.  Sedsgf  and  E.  W.  Seymour^  for  defendants  in  error. 

Carpenter,  J.  This  is  a  petition  to  restrain  the  town  of  West- 
port»  its  officers  and  agents,  from  collecting  certain  taxes  by  a  levy 
r  Ad  sale  of  certain  real  estate,  called  Gompo  Place,  now  belonging 
to  the  petitioners.  During  the  years  1874-5-6  the  real  estate  was 
m  the  possession  of  one  Mrs.  Alden,  who  claimed  title  to  it  and  pat 
it  in  her  list  of  taxable  property  for  those  years.  The  taxes  now 
claimed  were  assessed  upon  this  and  other  real  estate  owned  by  Mrs. 
Alden  in  such  a  manner  that  the  amount  assessed  upon  Gompo 
Place  cannot  now  be  ascertained.  It  was  subsequently  judicially 
determined  that  the  title  to  Gompo  Place  was  not  in  Mrs.  Alden 
but  in  Mrs.  Trubee,  from  whom  the  petitioners  derivea  their  title. 
During  the  years  mentioned,  and  during  the  time  tor  the  collection 
of  the  taxes  levied  in  those  years,  Mrs.  Alden  was  possessed  of  suf- 
ficient other  property  m  the  town  from  which  the  taxes  might  have 
been  collected.  The  collectors  failed  to  collect  them,  and  now  the 
town  insists  upon  its  right  to  collect  all  the  taxes,  including  those 
assessed  on  other  property,  from  Gompo  Place,  and  the  collector  has 
levied  bis  tax  warrants  thereon  for  that  purpose.  These  taxes  were 
assessed  against  Mrs.  Alden  and  no  taxes  for  those  years  were  as* 
sessed  against  Mrs.  Trubee.  This  is  the  substance  of  the  petition, 
at  least  sufficient  perhaps  for  a  fair  understanding  of  the  questions 
involved.  The  respondents  demurred.  The  Superior  Court  over* 
ruled  the  demurrer  and  granted  the  prayer  of  the  petition.  The 
case  comes  before  this  court  on  a  motion  in  error. 

The  question  is,  whether  under  the  circumstances  a  court  of 
equity  will  interfere  to  restrain  the  collection  of  the  taxes  of  the 
petitioners. 

On  three  occasions  within  the  last  few  years  this  court  has  re- 
fused an  injunction  to  restrain  the  collection  of  taxes.  Arnold  v. 
Middletown,  89  Conn.  401 ;  Rowland  v.  First  School  Disirici 
of  Westony  42  id.  30 ;  Waierbury  Savings  Bank  v.  Lawler,  46  id.  243. 

The  last  named  case  goes  further  and  is  perhaps  stronger  against 
the  petitioners  than  either  of  the  other  two.  From  it  the  respond- 
ents virtually  claim  that  a  court  of  chancery  will  in  no  case  inter- 
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fere  to  restrain  the  colleotion  of  an  illegal  tax  or  the  improper  col- 
lection  of  a  legal  tax.  The  language  of  the  opinion  if  divorced 
from  the  facts  of  the  case  may  give  some  countenance  to  this  claim. 
If  however  the  facts  are  kept  in  view,  and  the  opinion  is  regarded 
as  disposing  of  that  case  simply,  without  intending  to  go  beyond 
that  and  lay  down  a  rule  binding  in  other  and  different  cases,  it 
cannot  justify  the  claim  made.  If  otherwise,  and.  the  doctrine  is 
really  established  as  broadly  as  contended,  it  is  high  time  that  we 
come  to  a  pause  and  consider  whether  we  have  not  gone  too  far  — 
wliether  we  have  not  in  fact  imperiled  the  rights  of  the  citizen  by 
plucing  them  at  the  mercy  of  those  who  are  in  authority.  We 
understand  the  authorities  to  hold  that  the  tax  collector,  will  not 
ordinarily  be  interfered  with  by  an  injunction  so.  long  as  he  is  at- 
tempting to  collect  taxes  of  the  person  against  whom,  or  the  prop: 
erty  on  which,  they  were  assessed  ;  in  other  words,  so  long  as  he  is 
acting  within  the  apparent  scope  of  his  authority.  But  this  immu- 
nity has  not  been  and  may  not  be  extended  to  a  collector  who  is 
acting  outside  the  limits  of  his  authority.  We  cannot  therefore 
consent  to  cast  off  all  restrictions  and  limitations  and  say  that  a  tax 
collector  will  not  be  restrained  from  collecting  any  tax  of  any  per- 
son or  from,  any  property  he  pleases,  and  that  the  party  aggrieved 
^ill  be  remitted  to  his  remedy  at  law ;  and  that  too  notwithstanding 
any  laches  of  the  authorities  in  omitting  to  collect  at  the  proper 
time  and  of  the  proper  person.  That  this  is  not  too  broad  a  state- 
ment of  the  claim  is  apparent  from  the  facts  of  the  case. 

A  portion  of  these  taxes  were  assessed  on  other  property  of  Mrs. 
Alden's.  All  were  long  since. overdue,  and  it  is  now  at  least  doubt* 
ful  whether  any  part  of  them  is  in  any  sense  a  lien  on  the  petition- 
ers'property.  The  authorities. have  had  a  reasonable  and  ample 
opportunity  to  collect  the  whole  of  Mrs.  Alden.  They  omitted  to 
do  so,  and  now  attempt  to  compel  the  petitioners,  utter  strangers 
to  a  portion  of  the  taxes  at  least,  to  pay  the  whole  or  submit  to  a 
sale  of  their  lands. 

That  this  court  did  not  intend  to  depnve  the  Superior  Court  of 
the  power  to  grant  injunctions  in  extreme  cases — and  we  regard 
this  as  an  extreme  case  —  we  think  is  appai-ent  from  the  language 
used  in  the  cases  referred  to.  In  Ar^iold  v.  Middleiown  the  lan- 
guage is,  '^  Such  an  interference  "  (an  interference  by  an  injnnction) 
^*  might  at  times  be  dangerous  to  the  safety  of  the  State,  and  ib 
not  to  be  resorted  to  except  for  the  most  imperative  reasons.''    li- 
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Rowland  v.  First  School  District  of  Weston,  the  marginal  note  is, 
**  A  court  of  equity  will  not,  except  in  an  extreme  case,  interfere  by 
iujauction  with  proceedings  for  the  collection  of  taxes."  In  the 
case  of  Waterbtiry  Savings  Bank  v.  Lawlei',  the  tax  was  assessed  on 
property  mortgaged,  against  the  mortgagor.  The  mortgage  had 
been  foreclosed  and  the  tax-warrant  was  levied  on  the  property  after 
the  title  had  become  absolute  in  the  mortgagee.  The  courts  in  re- 
ply to  the  suggestion  that  it  was  a  third  party  applying  for  an 
injunction^  whose  property  was  to  be  taken  for  the  taxes  of  another, 
said  with  emphasis  that  the  proceedings  were  against  the  '^  identical 
property  on  which  the  taxes  were  assessed,^'  and  thereby  distin- 
guished it  from  the  ''flagrant  case  suggested," of  attempting  to 
collect  .one  person's  tax  out  of  another  or  out  of  property  which  had 
BO  legal  connection  with  the  taxes  in  question.  We  now  have  that 
identical  ''flagrant  case,"  and  it  seems  to  be  carefully  excluded 
from  the  scope  of  that  decision  by  the  concluding  sentence  of  the 
opiniofi,  which  is  as  follows:  "When  therefore  the  tax  collector, 
as  iu  tins  case,  proceeds  against  either  the  proper  person  or  the 
proper  estate  to  obtain  the  taxes,  and  adopts  the  usual  and  regular 
methods  oi  procedure,  we  see  no  good  reason  why  it  does  not  con- 
travene the  rule  of  public  policy  to  interfere  with  the  proceedings 
b\  injunction,  as  much  m  one  case  as  in  the  other." 

In  the  case  before  us,  the  proceedings  being  neither  against  the 
pro)>er  person  nor  the  proper  estate  in  any  just  sense,  we  must  re- 
gard them  as  not  within  the  scope  of  the  collector's  powers. 

We  conclude  therefore  that  neither  considerations  of  expediency 
nor  reasons  of  public  policy  required  the  court  to  refuse  the  injunc- 
tion, while  the  manifest  injustice  of  requiring  one  man  to  pay  the 
taxes  of  another,  when  neither  he  nor  his  estate  bears  aivy  legal  re- 
lation to  the  taxes  assessed,  imperatively  demands  this  specific 
remedy,  unless  there  is  adequate  remedy  at  law.  This  brings  us  to 
a  consideration  of  that  question.  « 

The  legal  remedy,  if  one  exists,  is  found  in  one  of  two  forms,  or 
possibly  in  both;  by  paying  the  tax  to  prevent  a  sale  of  the  land 
and  bringing  a  suit  to  recover  it  back,  or  by  allowing  the  sale  to  be 
consummated  and  then  resisting  the  title  of  the  purchaser.  The 
first  is  the  ordinary  mode  of  proceeding  when  a  levy  is  made  on 
personal  property.  It  has  been  supposed  that  that  remedy  was  not 
open  to  a  party  when  a  tax-warrant  is  levied  upon  real  estate,  under 
the  authority  of  Sheldon  v.  South  School  Dis/ncl  in  the  Went 
Vol.  XXXVI— 10 
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Socidy  of  SuffiM,  24  Conn.  88.  It  ma;  be  doubted  whether  that 
decision  was  intended  to  go  so  far  as  that.  However  that  may  be» 
so  far  as  our  present  purpose  is  concerned  it  may  well  stand  as  a 
correct  disposition  of  the  matter  then  before  the  court.  In  that 
case  the  money  was  paid,  not  to  aroid  imprisonment  or  the  sale  of 
goods^  nor  even  to  prevent  the  sale  of  lands.  The  plaintiff  rather 
became  a  party  to  the  sale  by  becoming  a  purchaser  and  accepting' 
a  deed.  The  court  say,  '^  the  money  was  paid  rather  to  perfect  the 
sale  than  to  prevent  it."'  Under  the  circumstances  the  court  held 
that  it  was  voluntary  payment  and  not  a  payment  by  duress.  But 
that  is  hardly  an  authority  for  the  position  that  a  payment  of 
money  to  prevent  the  sale  of  lands  to  enforce  an  unjust  and  illegal 
demand  is  a  voluntary  payment.  There  would  seem  to  be  quite  as 
much  reason  for  a  man  to  protect  his  land  in  that  way  as  personal 
property. 

But  if  this  distinction  is  untenable^  and  that  case  is  to  be  re* 
garded  as  an  authority  for  the  doctrine  that  any  payment  of  money 
to  prevent  the  sale  of  one^s  real  estate  is  necessarily  a  voluntary 
payment,  it  is  worthy  of  serious  consideration  whether  that  case,, 
in  view  of  our  recent  decisions,  to  that  extent  ought  not  to  be  over* 
ruled.  Since  that  decision  was  promulgated  we  have  held,  in  the 
decisions  already  referred  to,  that  ordinarily  a  court  of  chanceiy 
will  not  interfere  to  restrain  th*e  collection  of  a  tax.  If  now,  being 
deprived  of  that  remedy,  the  law  is  so  that  he  may  not  pay  the  de- 
mand to  prevent  the  sale  of  his  real  estate  and  contest  the  legality 
of  the  tax  in  a  suit  to  recover  it  back,  there  remains  but  one  course 
open  to  him,  and  that  is  to  submit  to  the  sale  and  resist  the  title 
of  the  purchaser  as  best  he  may.  What  consequences  follow? 
The  litigation  m  all  such  cases  is  transferred  from  the  town  or 
other  corporation,  where  it  properly  belongs,  to  the  purchaser.  He, 
knowing  that  he  is  buying  a  lawsuit,  offers  only  a  nominal  price 
for,  the  land,  and  it  must  be  sold  at  a  ruinous  sacrifice.  If  the  tax 
debtor  succeeds  in  defeating  the  title,  the  town  collects  the  tax  of 
the  purchaser,  and  he  has  in  addition  to  that  the  burden  of  paying 
for  unsuccessful  litigation.  If  the  purchaser  sustains  his  title,  the 
tax  debtor  loses  his  land  at  a  mere  nominal  price.  It  is  neither  wise 
nor  just  to  shut  up  a  party  to  a  remedy  productive  of  such 
consequences. 

We  think  therefore  that  the  law  is  so  that  a  man  may  protect  hif 
land  from  a  sale,  or  prevent  a  cloud  upon  his  title,  by  paying  the 
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tax  and  have  his  remedy  to  recover  it  back  if  the  tax  was  illegal 
and  nignst  Bat  conoeding  that  a  party  has  that  remedy,  it  by  na 
means  defeats  the  present  action. 

We  donbt  the  jostice  or  propriety  of  taming  a  party  aroand  as 
to  his  remedy,  in  the  face  of  the  decision  in  ShMon  y.  Satdh  School 
Ihsiriei.  In  view  of  that  case  the  remedy  at  law  was  not  entirely 
clear,  and  in  that  sense  at  least  was  not  adequate  and  complete.  If 
therefore  there  was  nothing  else  in  the  case  we  might  hesitate  to 
disnuBS  the  bill  on  that  groand. 

Bat  there  is  another  consideration  which  seems  to  us  conclnsive 
upon  that  point.  Thus  far  we  have  treated  this  question  as  though 
these  petitioners  were  the  tax  debtors,  either  as  being  the  persons 
against  whom  the  taxes  were  assessed,  or  as  owning  the  land  now 
liable  for  them.  Whereas  the  fact  is,  that  in  respect  to  a  portion 
of  the  taxes  now  demanded,  if  not  the  whole,  they  are  in  no  sense 
liable.  The  attempt  therefore  to  collect  that  portion  of  the  taxes 
of  the  petitioners  is  an  unmitigated  wrong,  and  the  principles 
which  apply  to  an  ordinary  party  who  prima  facie  owes  the  tax, 
has  no  application  to  these  petitioners.  The  rate-bill  and  tax-war- 
rant are  no  excuse  for,  much  less  a  justification  o^  an  attempt  to 
deprive  these  petitioners  of  their  property  or  becloud  their  title.. 
It  cannot  be  tolerated  that  a  mere  wrong-doer  without  justification 
or  excuse,  contemplating  an  injury  of  this  description,  may  say  to 
the  party,  ''You  have  no  preventive  remedy;  you  must  either  pay 
the  money  demanded,  or  submit  to  the  wrong  and  seek  such  redress 
as  may  be  left  to  you  afterward.'' 

There  is  no  error  in  the  judgment  of  the  court  below. 

Judgment  accordingly. 


Ward  y.  Diok. 

(47  Omn.  800.) 
Blamdtr    eMence  of  r0petifian$  Ju^^fteatlem. 

la  an  tction  of  sluider,  erldenoe  of  repeiitkmB  after  Boit  is  admlsBible  to  show 
mtlioe,  bat  not  m  ad  independent  gronnd  of  damage.*  The  same  is  true  of 
an  nnproven  jnstifieatioa. 

•OofOra,  FratUrr,  MeClMkey  <Q0  N.  T.  837),  19  Am.  Ran.  in. 
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ACTION  of  slaDder.    The  opinion  states  the  point    The  plaint* 
iff  had  judgment  below. 

A.  S.  Treat  and  W.  F.  Taylor,  for  defendant 

S.  Fessenden  and  O,  Stoddard,  contra. 

Granosb,  J.  The  only  question  in  this  case,  which  we  think  it 
important  to  consider,  is  with  regard  to  a  misdirection  in  the  charge 
of  the  judge.  The  action  is  an  action  of  slander,  and  the  slanderous 
words  alleged  are  that  the  defendant,  on  the  20th  day  of  Koyem- 
ber,  1875,  said  that  the  plaintiff  was  *^  a  forger  and  had  forged  the 
defendant's  name,  and  that  he  could  and  would  send  the  plaintiff 
to  the  State  prison  for  having  committed  the  crime  of  foigery." 
The  declaration  contains  three  counts,  each  stating  the  same  slan- 
derous words  ill  substance,  and  all  on  the  same  day.  The  cause  was 
tried  to  the  jury  on  the  general  issue,  with  notice  that  the  defend- 
ant would  prove  that  on  the  23d  day  of  July,  1875,  the  plaintiff, 
having  in  his  hands  a  check  made  on  the  14th  of  that  month  by 
James  W.  Tappan  for  $57.95,  in  favor  of  the  defendant,  upon  the 
Second  National  Bank  of  New  York,  and  payable  to  the  defendant's 
order  and  then  his  property,  without  authority  and  with  intent  to 
defraud  the  defendant,  falsely  indorsed  the  check  with  the  defend- 
ant's name  and  in  imitation  of  his  signature,  and  presented  the 
check  so  indorsed  to  the  cashier  of  the  Oonnectiout  National  Bank 
of  Bridgeport  for  payment,  and  then  falsely  represented  to  the 
cashier  that  the  name  indorsed  was  the  genuine  signature  and  in 
the  handwriting  of  the  defendant,  with  intent  to  defraud  said  bank 
and  the  defendant;  that  the  cashier  then  relying  upon  the  apparent 
gennineness  of  the  indorsement,  and  upon  the  representations  of 
tho  plaintiff,  paid  to  him  the  sum  of  $57.95;  that  the  plaintiff  about 
said  23d  day  of  July,  in  like  manner  and  with  like  intent  indorsed 
other  checks  of  the  defendant  payable  to  his  order,  the  amount  and 
particulars  of  which  are  known  to  the  plaintiff,  but  are  unknown 
to  the  defendant;  and  that  if  any  of  the  words  set  forth  in  the 
plaintiff's  declaration  were  spoken  by  the  defendant  conoeming  tho 
plaintiff,  the  same  were  spoken  concerning  the  checks  aforesaid, 
and  the  indorsement  thereof  by  the  plaintiff. 

Upon  the  trial  the  plaintiff  having  introduced  evidence  of  the 
speaking  by  the  defendant  of  the  slanderous  words  charged  in  the 
declaration,  introduced  evidence  without  objection  of  the  repetition 
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of  the  same  after  the  briDging  of  the  suit,  for  the  purpose  of  show- 
ing the  motive  which  induced  tlie  original  defamation. 

It  was  admitted  by  the  plaintiff,  and  appeared  in  eyidence,  that 
on  the  29th  or  30th  of  July,  ISTS,  while  the  plaintiff  was  in  the 
charge  and  management  of  a  hotel  at  Black  Bock  in  the  town  of 
Bridgeport,  called  the  Short  Branch  Hotel,  under  an  arrangement 
with  tne  defendant,  he  indorsed  the  name  of  the  defendant  on  the 
check  of  one  Tappan,  for  the  sum  of  $57.95..  payable  to  the  order 
of  the  defendant,  in  whoee  name  the  business  of  the  hotel  was  con- 
ducted, the  same  having  been  received  by  the  plaintiff,  who  claimed 
to  be  a  partner  with  the  defendant  in  the  business,  in  payment  of 
a  bill  due  from  one  of  the  guests  of  the  hotel,  and  that  the  plaint- 
iff presented  the  check  so  indorsed  to  a  bank  in  Bridgeport,  and 
received  the  money  due  thereon,  and  duly  entered  the  same  on  the 
hooks  of  the  hotel. 

The  court  charged  the  jury  that  **  when  a  party  utters  slanderous 
words,  in  the  belief  at  the  time  that  they  are  true,  and  repeats  them 
afterward  when  he  has^  ascertained  and  knows  them  to  be  false, 
evidence  of  such  repetition  is  admissible  to  aggravate  or  increase 
the  damages." 

We  think  this  charge  was  calculated  to  mislead  the  jury,  and 
may  have  led  them  to  suppose  that  it  was  their  duty  to  give  dam- 
ages not  only  for  speaking  the  words  originally,  but  also  for  such 
repetition. 

The  true  rule  in  relation  to  af ter-spoken  words  is  correctly  laid 
down  in  the  case  of  Williams  v.  Miners  18  Conn.  472,  by  Chief 
Justice  Church,  by  whom  the  able  opinion  in  that  case  was  given, 
and  in  which  all  the  other  judges  concurred.  The  language  of  the 
chief  justice  is  as  follows:  '^As  additional  grounds  of  recovery 
these  after-spoken  slanderous  words  were  not  provable,  and  so  the 
judge  at  the  Circuit  ruled,  but  he  properly  admitted  them  to  sltow 
the  spirit  of  the  defendant  in  speaking  the  words  already  proved, 
that  it  was  malicious  and  vindictive.  Where  the  subsequent  words 
impute  the  same  crime,  or  may  be  fairly  considered  as  equivalent 
to  a  renewal  or  repetition  of  the  same  defamatory  charge  as  those 
already  proved,  they  may  be  admitted  as  legitimate  evidence  of  the 
original  malice  of  the  speaker,  but  not  as  separate  grounds  of  action 
where  there  is  no  additional  count  to  embrace  them."  In  the  case 
of  Swift  V.  JHckerman,  31  Conn.  289,  this  principle  is  fully  recog- 
nised and  approved,  and  Judge  Sakford  says  in  the  opinion  in  that 
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•case,  speaking  of  the  evidence  offered  of  words  spoken  after  thoae 
alleged  in  the  declaration:  ** This  evidence  was  used  only  for  the 
purpose  of  showing  the  defendant's  malice  at  the  time  he  spoke 
the  words  declared  on.  It  was  admissible  for  no  other  purpose. 
The  jury  undoubtedly  were,  as  they  always  are,  instructed  that  no 
damage  should  be  given  for  any  defamatory  utterances  except  that 
declared  on  in  the  case  on  trial."  This  is  a  safe  and  wholesome  rule, 
iind  quite  as  rigid  as  it  ought  to  be.  We  think  the  rule  laid  down 
by  the  judge  at  the  Circuit  goes  beyond  this,  and  that  it  gives  greater 
iorqe  to  the  after-spoken  words  than  is  warranted  by  law.  No  cau- 
tion was  given  the  jury  in  relation  to  the  assessment  of  damages  for 
the  after-spoken  words,  the  real  object  and  purpose  for  which  they 
were  offered  and  the  true  ground  of  their  admissibility  seems  to 
have  been  lost  sight  of,  and  the  jury  were  told  that  such  repetition 
was  admissible,  not  as  evidence  of  malice  in  the  original  speaking 
of  the  words,  or  as  showing  the  motive  which  induced  the  original 
defamation,  but  to  aggravate  and  increase  the  damages.  It  might 
be  quite  difficult  for  the  jury  to  discriminate  betweeja  actually 
estimating  damages  for  each  subsequent  repetition  of  the  words,  and 
aggravating  or  increasing  the  damages  consequent  upon  the  original 
utterance.  They  were  told  that  they  might  increase  the  damages 
in  consequence  of  the  repetition  of  the  words,  and  they  of  course 
may  have  understood  from  this  that  they  could  add  such  sum  to  the 
damages  for  each  repetition  as  they  thought  right,  and  so  in  effect 
give  actual  damage  for  words  not  declared  on. 

The  charge  of  the  court  in  relation  to  the  effect  of  the  notice 
and  the  failure  to  prove  the  truth  of  the  words  spoken  as  bearing 
upon  question  of  damages  may  possibly  have  misled  the  jury  and 
induced  them  to  give  substantial  damages  directly  for  that  cause. 
The  jury  were  told  that  ^  ^  when  the  defendant  pleads  and  offers 
evidence,  tending,  but  failing  to  prove  the  slanderous  words  he  has 
spoken,  it  ought  not,  if  it  is  done  in  good  faith,  and  not  with  the 
purpose  of  spreading  and  perpetuating  the  slander,  to  aggravate 
the  damages.  But  if  it  is  not  done  in  good  faith,  or  if  it  was 
done  with  the  purpose  of  spreading  and  perpetuating  the  slander, 
it  is  for  the  jury  to  say  whether  it  ought  not  to  aggravate  the 
damages." 

The  first  part  of  the  above  quotation  is  unexceptionabla  Tha 
latter  part  is  objectionable  upon  the  same  principle  and  foi  tiM 
same  reason  as  the  portion  of  the  charge  already  considered. 
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We  arc  aware  of  no  principle  upon  which  damages  can  be  direct'iy 
assessed  to  the  plaintiff  on  account  of  the  allegations  in  the  defend- 
ants plea  and  a  failure  to  prove  them.  We  suppose  that  the  plaintiff 
must  recover  damages,  if  at  all,  upon  the  strength  and  sufficiency 
of  the  allegations  in  the  declaration.  If  they  fuil  him,  the  plea 
And  the  failure  to  prove  it  can  render  him  no  aid.  The  true  rule 
seems  to  be  this,  if  the  defendant  maliciously,  and  for  the  pur- 
pose of  spreading  and  perpetuating  the  slander,  pleads  the  truth  of 
the  words  in  justification  and  fails  to  prove  it,  it  may  be  regarded 
as  evidence  proving  or  tending  to  prove  malice  in  speaking  the 
words  originally  ;  and  may  tend  indirectly  to  increase  the  damages 
for  speaking  the  slanderous  words  charged  in  the  declaration  by 
showing  the  degree  of  malice  in  speaking  them.  It  is  a  circum- 
stance to  be  considered  in  estimating  damages  for  the  cause  of  ac- 
tion alleged  in  the  declaration  and  proved,  but  is  not  of  itself  a 
cause  for  which  damages  may  be  directly  assessed  in  that  suit, 

A  new  trial  is  advised. 

In  this  opinion  the  other  judges  concurred. 


BuBsiTT  y.  BBLmr. 

(47  Conn.  8S8.) 

Judgment  '^foffner  —  bar — part  of  entire  demand. 

Inagment  in  an  action  for  nse  and  occupation  of  land  for  one  month's  renti 
recovered  pending  a  former  action  in  another  court,  for  uee  and  occupation, 
under  the  same  leaae,  for  several  previous  month's  rent,  is  a  bar  to  that  ac- 
tion, the  rent  being  all  due  when  the  former  action  was  brought.* 

1 

ACTION  for   use  and  occupation  of  real  estate.    The  opinion 
states  the  case.  The  plaintiff  had  judgment  below. 

/.  W,  Webster  and  J,  ffNeilly  for  plaintiff  in  error. 

£  P.  CoUf  for  defendant  in  error. 

I/)oxi8,  J.  Under  a  parol  lease  for  a  term  of  years,  the  deflend* 


^TtoMune  etect,  Romnmudler  t.  Lampey  (SOni.212),  81  Am.  Rep.  74,  and  nufe  75 
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anty  from  the  Ist  of  October,  1875,  till  the  Ist  of  November,  1877, 
occupied  certain  real  estate  belonging  to  the  plaintiff  for  an  agreed 
rent  of  thirty-seven  dollars  and  fifty  cents  per  month,  payable 
monthly  in  advance.  The  rent  was  not  paid  according  to  agreement^ 
and  on  the  31st  of  October,  IS??,  there  was  due  the  plaintiff  the 
sam  of  $173.63,  and  on  that  day  the  present  suit  was  commenced, 
returnable  to  the  city  court  of  the  city  of  Waterbnry  bolden  on  the 
first  Monday  of  December,  1877,  for  the  purpose  of  recovering  the 
rent  due  prior  to  the  Ist  of  October,  1877.  On  the  Ist  day  of 
November,  1877,  the  plaintiff  commenced  another  suit,  returnable 
before  a  justice  of  the  peace  on  the  10th  day  of  November,  1877,  to 
recover  for  the  rent  due  for  the  month  of  October,  1877.  Both  ac- 
tions were  general  assumpsit  for  use  and  occupation  only,  and  all 
the  rent  was  due  when  the  first  suit  was  brought.  The  justice  suit 
was  firdt  tried,  in  which  the  plaintiff  filed  his  bill  of  particulars  for 
"  one  month's  rent  from  October  1st,  1877,  to  November  Ist,  1877, 
$37.50,"  and  recovered  judgment  for  the  amount  claimed,  with 
costs,  which  was  paid  and  satisfied  by  the  defendant  after  execntloD 
was  issued. 

In  the  present  action  the  plaintiff  filed  his  bill  of  particulars 
**  for  twenty-four  months'  rent  up  to  October  1st,  1877,  at  $37.50 
per  month,"  giving  credit  for  the  amount  received,  and  showing  a 
balance  of  $136 .  13. 

The  defendant  pleaded  the  general  issue,  with  notice  that  the 
recovery  and  satisfaction  of  the  judgment  before  the  justice  upon 
a  part  of  the  same  cause  of  action  would  be  claimed  as  a  bar  to  this 
action. 

The  City  Court  decided  that  it  was  no  bar,  and  the  ruling  was 
sustained  by  the  Superior  Court  The  question  comes'before  this 
court  for  review  on  the  defendant's  motion  in  error. 

The  legal  proposition  that  a  judgment  for  a  part  of  one  entire 
demand  is  a  conclusive  bar  to  any  other  suit  for  another  part  of 
the  same  demand  is  everywhere  inflexibly  maintained. 

There  are  some  cases  of  great  hardship  where  this  court  has  ap- 
plied the  principle,  showing  how  firmly  it  has  been  adhered  to.  In 
Town  of  Marlborough  v.  Stasony  81  Conn.  333,  the  defendants  had 
removed  a  pauper  from  the  town  of  East  Haddam  to  the  plaintiff 
town,  and  left  him  there,  for  the  purpose  of  throwing  the  burden 
on  the  plaintiff.  The  pauper  had  no  settlement  in  this  State  and 
the  plaintiff  had  to  assume  the  expense  of  his  support,  and  afte^ 
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ward  broaght  a  suit  for  damages  and  expenses  up  to  the  time  of 
trial  and  recoyered  jadgment  The  plaintiff  then  requested  the 
defendants  to  remove  the  pauper^  which  they  refused  to  do,  and 
Marlborough  afterward  brought  another  suit  to  recover  for  the  ex- 
penses incurred  since  the  former  judgment  It  was  held  that  the 
former  recoyery,  though  an  inadequate  one,  was  a  bar  to  the  action. 

In  Pinney  y.  Barnes,  17  Conn.  420,  a  suit  had  been  brought  in 
the  name  of  the  judge  of  probate  against  an  executor  after  his  re- 
moval from  office,  on  his  probate  bond,  for  neglect  to  pay  over  to 
his  successor  money  in  his  hands  belonging  to  the  estate,  and  judg- 
ment was  recovered  for  a  certain  sum.  On  a  scire  facias  afterward 
brought  on  the  judgment  it  appeared  that  the  testator  had  given  by 
his  will  certain  legacies  payable  when  the  legatees  should  arrive  at 
the  age  of  eighteen  years.  At  the  time  of  the  former  judgment 
they  had  not  arrived  at  that  age,  but  the  defendant  had  in  his 
hands  money  belonging  to  the  estate  derived  from  the  sale  of  lands 
sufficient  to  pay  these  legacies,  but  on  the  trial  of  the  first  suit  no 
claim  was  made  or  evidence  offered  relative  to  these  legacies,  as 
they  were  not  then  due  and  the  action  had  been  instituted  and  was 
prosecuted  solely  for  the  benefit  of  those  entitled  to  the  residuum. 

It  was  held  by  a  majority  of  the  court  that  the  former  judgment 
was  an  Absolute  bar.  Williams,  C.  J.,  in  his  dissenting  opinion, 
did  not  attack  the  principle  referred  to,  but  thought  the  court 
ought  to  lift  the  veil  that  concealed  the  real  parties,  and  that  the 
daims  of  these  minor  legatees  ought  to  be  considered  as  a  distinct 
cause  of  action. 

From  the  numerous  cases  that  support  the  principle  contended 
for  we  cite  the  following :  Lane  v.  Cook,  3  Day,  255 ;  Bunnel  v. 
Pinto,  2  Conn.  431 ;  Avery  v.  Fitch,  4  id.  362 ;  Simes  v.  Zane, 
24  Penn.  St,  242 ;  Logan  v.  Caffrey,  30  id.  196 ;  Reformed  Dutch 
Church  of  Westfield  v.  Bromi,  54  Barb.  191 ;  ffopf  v.  JUyers,  42 
id.  270 ;  Secor  v.  Sturgis,  16  N.  Y.  548;  Coggins  v.  Bulwinkle,  1 
R  D.  Smith,  434;  Bendemagle  v.  Cocks,  19  Wend.  207;  Guernsey 
V.  Carver,  8  id.  492  ;  Stevens  v.  Lockwood,  13  id.  644 ;  Colvin  v.  Cor- 
trin,  15  id.  557 ;  Warren  v.  Comings,  6  Cush.  103;  Staples  v.  Oood- 
rich,  21  Barb.  317  ;  Wittard  v.  Sperry,  16  Johns.  121 ;  Marble  v. 
Eeyes,  9  Gray,  221;  OibbsY.  Cruikshanks,  L.  R,  8  G.  P.  454; 
Lord  Bagot  v.  Williams,  3  B.  &  C.  235.  While  there  is  no  conflict  , 
of  authorities  relative  to  the  proposition  as  stated,  there  is  some 
disagreement  in  the  cases  in  applying  the  principle*  owing  to  the 
Vol.  XXXVI— U 
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difficulty  of  discriminating  between  demands  which  in  their  nature 
ai-e  single  and  entire  and  those  which  are  several  The  cases  where 
sucli  difficulties  usually  arise  are  those  where  there  are  running  ac- 
counts for  goods  sold,  money  lent  or  paid,  or  labor  performed,  at 
different  times ;  or  where  there  is  only  one  contract  with  stipulatious 
for  payments  or  acts  to  be  done  at  different  times,  and  more  than 
one  payment  has  become  due  when  the  first  suit  is  brought.  The 
case  at  bar  belongs  to  the  last  mentioned  class,  and  wo  are  called 
upon  to  determine  whether  the  cause  of  action  was  entire  or  seTcral; 
and  for  this  purpose  we  will  invoke  the  aid  of  such  general  rules 
as  the  best  authorities  have  prescribed. 

In  Badger  v.  Titcomb,  15  Pick.  409,  a  leading  case  in  Mas- 
sachusetts on  this  subject,  it  was  held  that  a  contract  to  do 
several  things  at  several  times  is  divisible  in  its  nature,  and 
that  an  action  will  lie  for  the  breach  of  any  one  of  the  stipu- 
lations, each  of  these  stipulations  being  considered  a  several 
contract,  though  arising  out  of  one  and  the  same  agreement  And 
the  court  held  that  a  running  account  for  goods  sold  and  delivered, 
money  loaned  or  money  had  and  received  at  different  times,  will 
not  constitute  an  entire  demand,  unless  there  is  some  agreement  to 
that  effect,  or  some  usage  or  course  of  dealing  from  which  such  an 
agreement  may  be  inferred;  and  Wilde,  J.,  in  giving  the  opinion, 
says  that  the  case  of  Guernsey  v.  Carver,  8  Wend.  492,  which 
holds  that  a  running  account  for  goods  sold  at  different  times,  if 
all  are  due,  is  an  entire  demand  incapable  of  being  split  up  into 
ceparate  suits,  is  not  good  law. 

Afterward  Cowen,  J.,  in  Bendemagle  v.  Cocks,  19  Wend.  207, 
in  a  very  able  opinion  attempts  to  vindicate  the  decisions  of  the 
courts  of  New  York  against  the  attack  of  Judge  Wilde. 

Upon  the  merits  of  this  conflict  it  is  not  necessary  for  us  to  pass, 
because  we  think  the  case  at  bar  may  be  brought  within  the  saving 
clause  of  Judge  Wilde's  rule,  and  be  made  an  entire  demand  hj 
the  effect  of  the  implied  agreement  upon  which  the  action  is 
founded. 

We  ought  however  to  remark  in  passing,  that  the  later  decisions 
by  the  courts  of  New  York  show  some  concession  to  the  position 
taken  in  Badger  v.  Titcornb. 

In  Secor  v.  Sturgis,  16  N.  Y.  648,  the  case  of  Calvin  v.  Oormn, 
15  Wend.  557,  was  overruled,  which  held  that  the  purchase  by  the 
defendant  of  lottery  tickets  at  two  different  times  and  places  of  two 
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different  agents  of  the  plaintiff  constituted  one  entire  demand^  and 
the  ease  of  Ouernsey  y.  CarveVy  supra,  was  somewhat  qualified. 
Strong,  J.,  in  giving  the  opinion,  says:  ''The  true  distinction 
between  demands  or  rights  of  action  which  are  single  and  entire 
and  those  which  are  several  and  distinct  is,  that  the  former  imme- 
diately arise  out  of  one  and  the  same  act  or  contract,  and  the  latter 
out  of  different  acts  or  contracts.  In  the  case  of  torts  each  tres- 
pass or  conversion  or  fraud  gives  a  right  of  action  and  but  a  single 
one,  however  numerous  the  items  of  wrong  or  damage  may  be;  in 
respect  to  contracts,  express  or  implied,  each  contract  affords  one 
and  only  one  cause  of  action.  The  case  of  a  contract  containing 
several  stipulations  to  be  performed  at  different  times  is  no  ezcep- 
tion;  although  an  action  may  be  maintained  upon  each  stipulation 
as  it  is  broken,  before  the  time  for  the  performance  of  the  other, 
the  ground  of  action  in  such  case  is  the  stipulation,  which  is  in 
the  nature  of  a  several  contract.  *  *  ^  Usually  in  the  case  of 
a  running  account  it  may  be  fairly  implied  that  it  is  in  pursuance 
of  an  agreement  that  an  account  may  be  opened  or  continued, 
either  for  a  definite  period  or  at  the  pleasure  of  one  or  both  of  the 
parties.  But  there  must  be  either  an  express  contract  or  the  cir- 
cumstances must  be  such  as  to  raise  an  implied  contract,  embrac- 
ing all  the  items,  to  make  them,  when  they  arise  at  different  times, 
a  single  or  entire  demand  or  cause  of  action.'' 

In  further  illustration  of  the  application  of  the  principle  referred 
to  we  will  notice  two  other  recent  cases  decided  by  the  courts  of 
New  York,  where  the  facts  were  quite  like  those  of  the  case  under 
consideration. 

In  Ooggins  v.  BulwinhUy  1  E.  D.  Smith,  434,  the  defendant  by 
written  contract  became  security  that  each  of  four  seaman  named 
shoald  report  ou  board  a  certain  ship  and  proceed  to  sea,  and  in 
default  thereof  he  agreed  to  refund  certain  wages  advanced  by  the 
plaintiff  and  pay  damages  All  the  seamen  made  default  and  did 
not  appear  at  all  on  board  the  ship.  The  plaintiff  first  brought  an 
action  of  covenant,  alleging  a  breach  in  the  default  of  one  seaman 
and  recovered.  Afterward  he  brought  three  other  suits  upon  the 
same  agreement,  alleging  the  separate  default  of  each  of  the  others. 
The  court.  Woodruff,  J.,  giving  the  opinion,  held  that  the  agree- 
ment was  single  and  entire  and  could  not  be  split  up  into  four  suits 
tor  breaches,  all  of  which  had  occurred  at  the  same  time;  and  the 
first  judgment  was  held  a  bar  to  all  the  other  suits. 
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In  Reformed  Dutch  Church  y.  BrowHy  54  Barb.  191,  the  defeDd- 
ant's  testator  had  agreed  in  writing  to  pay  one  hundred  dollBrs 
yearly  for  tliree  years,  for  the  purpose  of  supporting  the  preaching 
of  the  gospel  at  a  place  named.  After  all  three  of  the  yearly  pay 
ments  had  become  due  and  unpaid  suit  was  commenced  for  the 
hundred  dollars  due  at  the  end  of  the  first  year  and  judgment  re* 
covered.  Afterward  another  action  was  brought  for  the  remaining 
sums.     It  was  held  that  the  first  judgment  was  a  bar. 

In  the  case  at  bar  it  is  manifest  that  an  action  might  have  been 
bronght  for  each  month's  rent  as  it  became  due,  and  so  far  the  oauae 
of  action  would  have  been  several.  But  after  all  the  payments  have 
become  due  and  the  consideiation  is  executed,  in  determining 
whether  the  cause  of  action  is  single  and  entire  or  several,  regard 
should  be  had  to  the  obligation  of  the  defendant  under  the  contract 
at  the  time  the  action  is  brought  If  there  are  several  payments 
due  under  one  and  the  same  contract,  they  then  become  consoli- 
dated,  as  one  obligation  on  the  part  of  the  defendant  and  one  de- 
mand on  the  part  of  the  plaintiff.  So  that  if  this  action  was  founded 
on  the  express  contract,  we  should  hold  that  all  the  payments  due 
should  be  included  in  one  action.  But  here  the  action  is  not  pre- 
dicated on  the  promise  to  pay  monthly  and  the  breaches  of  that 
promise,  but  simply  on  the  implied  contract  arising  from  the  use 
and  occupation,  which  was  one  continuous  and  entire  thing.  There 
is  only  one  promise  founded  on  one  consideration,  and  there  is 
unum  debiium,  one  debt,  which  the  defendant  owes.  So  that  the 
demand  is  clearly  single  and  entire  within  all  the  authorities,  and 
the  plaintiff  had  no  right  to  split  it  up  for  the  purpose  of  bringing 
several  actions,  and  having  done  so  the  first  valid  judgment  on  the 
merits  for  a  part  of  the  claim  became  an  effectual  bar  to  this  action 
for  the  residue. 

The  result  of  the  plaintiff's  attempt  to  split  his  cause  of  action 
will  be  the  loss  of  the  principal  part  of  his  debt,  which  is  to  be  re- 
gretted. But  the  law  ceases  to  be  law,  it  ceases  to  promote  jus- 
tice, if  it  is  changed  for  every  case.  The  greatest  good  to  the 
greatest  number  requires  :i  firm  adherence  to  just  general  prin- 
ciples. Should  we  concede  to  the  plaintiff  in  this  case  the  right  he 
claims  to  maintain  these  two  suits,  it  would  of  necessity  concede 
also  his  right  to  split  his  cause  of  action  into  twenty-five  parts,  one 
for  each  month's  occupancy.  Such  a  result  would  be  simply  in* 
tolerable.     The  two  old  maxims  of  the  law  on  which  our  decision 
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rests,  *'  Nenio  debet  bis  vexart  pro  ecuiem  cauedy^  and  "  Interest 
reiptMicm  ut  sit  finis  litiumy^  are  embodiments  of  wisdom  and  jus- 
tice. 

It  may  be  suggested  that  in  the  cases  where  the  principle  we 
have  referred  to  has  been  applied  the  second  suit  was  barred  by  the 
jadgmeut  in  the  one  previously  brought,  which  is  reversed  in  this 
case. 

It  is  usually  to  be  expected  that  recovery  will  be  had  in  the  suit 
first  brought,  and  would  doubtless  have  been  so  here  if  both  suits 
had  been  returnable  before  the  same  court  But  does  the  reversal 
of  the  natural  order  alter  the  principle?  We  see  no  reason  for  it 
except  that  the  first  suit  at  the  time  it  is  brought  is  not  vexatious, 
while  the  second  one  is.  But  if  the  second  suit  goes  into  a  valid 
judgment  on  its  merits,  we  do  not  see  why  it  must  not  merge  the 
entire  demand,  the  same  as  if  rendered  in  the  suit  first  brought. 
We  do  not  find  any  particular  discussion  of  thi?  point,  but  the  rule 
is  laid  down  to  this  effect  in  the  well-considered  case  of  Secor  v. 
Sturgis^  supra.  The  court  says,  ^'The  rule  is  fully  established 
that  an  entire  claim  cannot  be  divided  and  made  the  subject  of 
several  suits;  and  if  several  suits  be  brought  for  different  parts  of 
such  a  claim  the  pendency  of  the  first  may  be  pleaded  in  abatement 
of  the  others,  and  a  judgment  upon  the  merits  in  either  will  be 
available  as  a  bar  in  the  other  suits.'' 

Again,  as  the  defendant  might  have  pleaded  the  pendency  of  the 
first  suit  in  abatement  of  the  second,  it  is  suggested  whether  his 
omission  to  do  so  may  not  be  considered  a  waiver  of  his  right  to 
plead  the  matter  in  bar. 

The  rule  of  law  on  which  we  base  our  decision  is  in  the  interest 
of  the  debtor  and  may  und'^ubtedly  be  waived  by  hinu 

It  was  held  in  Mills  v.  Oarrtson,  3  Keyes,  40,  that  it  might  be 
waived  by  an  agreement  for  that  purpose.  But  in  this  case  there 
is  no  ground  of  waiver  at  all,  unless  it  is  the  omission  to  plead  the 
pendency  of  the  first  suit  in  abatement  We  do  not  see  how  this 
can  waive  any  thing  except  what  is  involved  in  the  order  of  plead* 
ing;  and  a  neglect  to  plead  in  abatement  surely  waives  no  Intimate 
matter  in  bar.     Marble  v.  Keyesy  9  Gray,  221. 

There  was  error  in  the  judgment  complained  of  and  it  is  re- 
versed. 

Judffmeni  reversed. 

In  thiS  opinion  the  other  judges  concurred. 
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(47  0oDn.ua) 
Mmrriofft  —  neee&tariei —  money  ^imUked  to  wffifor. 

Home/  famiflhed  u>  a  deserted  wife  for  purchac»  of  neoeaaaries,  and  aoappUi^ 

may  be  recovered  in  equity  from  the  hnaband.* 

BILL  in  equity  to  recoyer  money  furnished  for  necessaries.    The 
opinion  states  the  case.     The  defendant  had  judgment  below. 

A.  D.  Smithf  for  plaintiff  in  error. 
J7.  WiUeyf  tot  defendant  in  error* 

Pabdbe,  J.  This  is  a  bill  in  equity.  The  petitioner  alleges 
that  on  or  about  the  first  day  of  March,  1876,  the  respondent  will* 
fully  deserted  his  wife,  she  being  without  fault ;  that  thereafter  he 
neglected  and  refused  to  furnish  means  necessary  for  her  support : 
that  she  was  without  means  of  support  and  was  in  need  of  the 
necessaries  of  life ;  that  at  her  request  during  the  time  of  such 
need  the  wife  of  the  petitioner  advanced  from  her  separate  estate 
from  time  to  time  sums  of  money  aggregating  $800  to  the  respond- 
ent's wife  for  the  purpose  of  enabling  her  to  procure  the  necessa- 
ries of  life  ;  and  that  she  expended  the  money  in  the  purchase  for 
herself  of  such  necessaries  as  her  husband  was  legally  bound  to 
furnish.  And  the  petitioner  alleges  that  he  brings  this  bill  as  trus- 
tee for  his  wife  ;  and  that  he  is  without  adequate  remedy  at  law. 
He  prays  to  be  subrogated  to  the  rights  of  the  several  persons  who 
sold  these  necessaries  to  the  respondent's  wife  ;  and  that  the  re- 
spondent be  ordered  to  pay  said  amount  to  him  as  such  trustee ; 
or  that  relief  should  be  granted  in  some  other  manner. 

The  following  cases  are  precedents  for  this  bill. 

In  Hams  v.  Lee^  1  P.  Wms.  482,  the  petitioner  had  loaned  £30 
to  the  respondent's  wife  who  had  left  him  for  cause,  to  enable  her 
to  pay  doctors  and  for  necessaries.  The  court  said:  ^^ Admitting 
that  the  wife  cannot  at  law  borrow  money,  though  for  necessaries,  so 
as  to  bind  the  husband,  yet  this  money  being  applied  to  the  use  of 
the  wife  for  her  use  and  for  necessaries,  the  plaintiff  that  lent  this 

•Bee3\im«rT  6k>it/i«r(88N.C.  857),  85Ani   Bep.  574. 
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money  most  in  equity  stand  in  the  place  of  the  persons  who  found 
and  provided  such  necessaries  for  the  wife.  And  therefore,  as  such 
persons  could  be  creditors  of  the  husband,  so  the  plaintiff  shall 
stand  in  their  place  and  be  a  creditor  also;  and  let  the  trustees  pay 
him  his  money  and  likewise  his  costs.''  And  in  Harlow  v.  Pitfield, 
I  P.  Wms.  559,  the  court  said:  ^'  If  one  lends  money  to  an  in- 
fant to  pay  a  debt  for  necessaries  and  in  consequence  thereof  the 
infant  does  pay  the  debt,  here  although  he  may  not  be  liable  at  law? 
he  must  neyertheless  be  so  in  equity." 

In  Dean  v.  Souiten^  L.  R.,  Eq.  151  (1869),  the  marginal  note  is 
as  follows:  ''A  person  who  has  advanced  money  to  a  married  woman 
deserted  by  her  husband  for  the  purpose  of,  and  which  has  been 
actnallj  applied  toward  her  support,  is  entitled  in  equity,  though 
not  at  law,  to  recover  such  sums  from  the  husband."  In  giving 
the  decision  Lord  Romilly,  M.  R.,  said:  ^'I  am  of  opinion  that 
this  is  a  proper  suit  and  that  the  plaintiff  is  entitled  to  a  decree. 
The  cases  cited  on  behalf  of  the  defendant  have  no  application, 
and  May  v.  Shey^  16  Sim.  588,  is  overruled  by  Jenner  v.  Morris^ 
suproT 

Jmmer  v.  Morris,  3  De  G.,  F.  &  J.,  45,  was  a  bill  to  compel  the 
payment  of  money  advanced  to  a  deserted  wife.  In  giving  the 
opinion  the  Lord  Chancellor  said:  ''An  action  at  law  could  not 
be  maintained  for  such  a  claim.  Those  who  supply  the  necessaries 
to  the  deserted  wife  may  sue  the  husband  at  law,  she  being  con- 
sidered his  agent  with  uncountermandable  authority  to  order  the 
necessaries  on  his  credit.  But  courts  at  law  will  not  recognize  any 
privity  between  the  husband  and  person  who  has  supplied  his  wife 
with  money  to  purchase  necessaries  or  pays  the  trades-people  who 
have  furnished  them.  Nevertheless,  it  has  been  laid  down  from 
ancient  times  that  a  court  of  equity  will  allow  the  party  who  has 
advanced  the  money  which  is  proved  to  have  been  actually  em- 
ployed in  paying  for  necessaries  furnished  to  the  desertec  wife,  to 
stand  in  the  shoes  of  the  trades-people  who  furnished  the  necessa- 
ries, and  to  have  a  remedy  for  the  amount  against  the  husband.  I 
do  not  find  any  technical  reason  for  this;  but  it  may  be  possible 
that  equity  considers  that  the  trades-people  have  for  valuable  con* 
dderation  assigned  to  the  party  who  advanced  the  money  the  legal 
debt  which  would  be  due  to  them  from  the  husband  on  furnishing 
the  necessaries,  and  that  although  a  chose  in  action  cannot  be 
assigned    at  law,  a  court  of  equity  recognizes   the  right  of  an 
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assignee.  Whatever  may  be  the  reason,  the  doctrine  is  explicitly 
laid  down  in  Harris  t.  Lee^  1  P.  Wms.  482,  and  the  other  cases  re- 
ferred to.  Objection  has  been  made  to  these  authorities  that  they 
are  very  old,  and  that  they  do  not  appear  to  have  been  acted  apon 
in  modem  times.  But  it  may  be  said,  on  the  other  hand,  that  they 
have  been  acted  upon  without  ever  having  been  questioned,  and 
that  they  are  entitled  to  more  respect  from  their  antiquity.  I  find 
that  they  are  cited  and  treated  as  good  law  by  subsequent  text 
writers  on  this  subject.  Considering  that  to  establish  the  equitable 
liability  of  the  husband,  proof  is  required  that  the  money  has  been 
actually  applied  to  the  payment  of  the  debt  for  which  the  husband 
would  be  liable  at  law,  no  hardship  or  inconvenience  can  arise  from 
adhering  to  this  doctrine." 

In  Walker  y.  Simpson^  7  W.  &  S.  83,  the  court  said:  '^Although 
the  husband  is  to  blame  for  having  caused  the  separation,  yet  he  is 
only  chargeable  at  law  for  necessaries  supplied  to  his  wife  at  her 
request,  and  not  with  money  lent  or  advanced  to  her,  because  money 
cannot  be  considered  necessaries,  which  consists  of  food,  lodging, 
and  raiment.  But  where  the  money  lent  or  advanced  has  been  ap- 
plied to  the  payment  of  necessaries  furnished  to  her,  equity  will  put 
the  party  lending  or  advancing  the  money  in  the  place  of  the  party 
who  supplied  the  necessaries." 

We  willingly  follow  the  leading  of  these  authorities,  because  we 
think  that  the  line  of  separation  between  necessaries  and  money 
loaned  for  the  purpose  of  purchasing  them  may  well  be  obliterated. 
So  far  as  the  husband  is  concerned  they  are  practically  convertible 
terms.  His  burthen  will  not  be  increased  if  he  is  made  liable  for 
money;  the  scope  of  the  word  necessaric:  will  not  thereby  be 
broadened ;  the  lender  will  be  compelled  to  prove  an  actual  expendi- 
ture for  them  ;  the  law  has  discharged  its  duty  to  the  husband  in 
protecting  him  from  liability  for  any  thing  beyond  them  ;  it  only 
discharges  its  duty  to  the  wife  by  making  it  impossible  for  him  to 
escape  liability  for  these  irrespective  of  the  method  by  which  he 
forces  her  to  obtain  them.  If  he  has  any  preference  as  to  that 
method  the  law  will  secure  it  to  him ;  if  he  refuses  to  adopt  any, 
he  is  not  to  be  heard  to  complain  if  she  is  permitted  to  elect, 
providing  always  that  she  is  kept  within  the  small  circle  of  necessity. 
It  is  not  certain  that  credit  will,  under  all  circumstances,  supply 
necessaries  to  the  wife ;  at  times  they  may  not  be  had  without 
money,  and   neoidcnts  of  time,  place  or  distance  may  bring  about 
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such  a  state  of  things  as  that  a  friend '  may  be  able  and  willing  to 
place  money  in  her  hands  upon  her  husband's  credit,  who  cannot 
personally  attend  to  its  disbursement. 

Tliere  is  error  in  the  judgment  complained  of. 

In  this  opinion  the  other  judges  concurred ;  except  Cabpbktbb, 
J.,  who  having  tried  the  case  in  the  court  below  did  not  sit 
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(17  CoDO.  618.) 

Oriminai  law — poUing  jury  —  reitrieting  argument -^aUoeuHatu 

The  defendant  in  a  criminal  case  haa  no  right  to  poll  the  jary.* 

The  reatriiition  of  the  argument  in  a  murder  case  to  four  hours  on  each  aide 

is  vmlid.t 
Where  a  stenographer  is  supplied,  it  is  not  error  to  refuse  to  give  time  for 

counael  to  take  full  notes. 
In  sentencing  for  murder,  U  $eenu,  it  is  not  necessary  to  ask  the  prisoner  if  he 

haa  any  thing  to  say  against  sentence.     At  all  cTents,  a  motion  in  arreat  of 

judgment,  in  which  the  omission  is  not  set  up  as  error,  is  a  waiver  of  such 

right.   (8$e  note,  p  97.) 

pONYIGTION  of  murder.     The  opinion  states  the  points. 

W.  F.  Taylor  and  H.  S.  Sanford,  for  defendant. 
J,  H.  Olmsiead,  State's  attorney,  contra. 

LooKis,  J.  [Omitting  minor  points.]  The  remaining  question 
under  the  first  head  is,  whether  the  accused,  at  his  request,  had  the 
right  to  have  the  jury  polled. 

Such  a  right,  under  the  law  and  practice  of  this  State,  has  never 
been  recognized,  and  there  are  no  considerations  of  justice,  expe- 
diency, or  security  to  the  prisoner,  that  require  its  adoption  in- 
stead of  our  present  practice.  Our  practice  is  in  effect  but  obtain- 
ing in  a  more  convenient  way  the  opinion  of  each  individual  juror. 

The  established  form  of  procedure,  as  given  in  2  Swift's  Digest^  p 

—  ' 

^Omlru.  Jamea  ▼.  StaU  (86  MIh.  67),  80  Am.  Rep.  490,  and  note,  497. 
tSee  WhUe  ▼.  Fenpie  (90  Ui.  117),  8S  Am.  Rep.  13. 
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439,  is  as  follows:  When  the  jury  aDDOiince  that  they  have  agreed 
on  a  verdict,  they  are  distinctly  asked,  "  Who  shall  speak  for  youT 
The  reply  is,  ^^  The  foreman."  The  foreman  makes  answer  for  the 
jury;  the  clerk  is  directed  to  record  the  verdict;  the  jury  are  again 
distinctly  asked  to  hearken  to  their  verdict,  and  it  is  again  repeated* 
the  clerk  adding,  ''So  say  you  all." 

Under  such  a  practice  there  can  be  no  propriety  in  having  the 
jury  polled.  But  it  is  claimed  as  a  common-law  right  It  is  how- 
ever doubtful  whether  at  common  law  it  was  considered  an  abso- 
lute right.  Lord  Hale  states  (2  Hale's  P.  C.  299),  that  when  the 
jury  say  they  have  agreed,  "  the  court  may  examine  by  poll,"  which 
implies  that  it  was  within  the  discretion  of  the  court. 

In  the  United  States  the  decisions  in  different  States  are  con- 
flicting. 

In  Ropps  V.  Barkery  4  Pick.  239,  it  was  held  to  be  not  the  right 
of  the  party  to  have  the  jury  polled;  that  when  the  jury  have 
openly,  deliberately  and  unanimously  assented  to  the  verdict  when 
called  on  for  that  purpose,  it  afforded  all  the  evidence  of  unanimity 
which  could  reasonably  be  required.  This  decision  has  since  been 
followed  and  applied  to  capital  trials  in  Commonwealth  v.  Rohy^  12 
Pick.  496,  and  Commofiwealth  v.  Costley,  118  Mass.  1.  A  similar 
decision  in  a  capital  cause  was  also  made  in  State  v.  Wise,  7  Rich. 
420. 

We  conclude  this  discussion  by  adopting  the  language  of  Mel- 
LEN,  C.  J.,  in  giving  his  opinion  in  FMov^s  case  (5  Oreenl.  333): 
"As  to  the  exception"  (that  the  jury  were  not  polled),  "it cer- 
tainly cannot  be  sustained  for  a  moment.  The  course  of  proceed- 
ing on  the  part  of  the  court  was  according  to  uniform  immemorial 
usage."  *  *  "It  is  of  no  consequence  whether  the  question  pro- 
posed by  the  clerk  to  the  jury  as  to  their  affirmation  of  their  ver- 
dict be  directed  to  them  jointly  or  separately  ;  in  either  case  all  are 
called  on  by  way  of  inquiry,  whether  in  open  court  they  consent  to 
the  verdict,  signed  or  announced  ore  tenus  by  the  foreman.  If  no 
one  objects,  all  are  considered  by  their  silence  as  expressing  their 
consent." 

We  come  now  to  consider  certain  rights  and  privileges  claimed 
by  counsel  for  the  accused  during  the  trial,  and  which  were  claimed 
to  have  been  violated  by  the  rulings  of  the  court  in  limiting  the 
time  they  desired  for  taking  notes  of  testimony  and  for  argument 

The  court,  under  a  recent  statute  and  at  large  expense  to  (iha 
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State,  employed  stenographers  to  take  the  testimony  in  f ull,  and 
directed  that  fall  copies  of  the  testimony  taken  each  day  be  deliv- 
ered to  the  counsel  for  the  accused  on  the  morning  of  the  day  suc- 
ceeding, which  was  complied  with.  Under  this  arrangement  it  is 
found  that  in  two  or  three  instances  the  court  declined  to  stop  a 
witness  at  the  request  of  the  counsel  for  the  accused,  to  enable  them 
to  take  fall  notes  in  their  own  way  and  time. 

This  was  a  matter  fully  within  the  discretion  of  the  court,  and 
is  not  subject  to  reyiew  here;  but  the  question  in  a  sense  being  here, 
we  will  avail  ourselves  of  the  opportunity  to  say  that  the  ruling  meets 
our  most  emphatic  approval  And  we  will  add  that  the  exercise  of  a 
similar  wise  discretion  in  trials  generally,  whether  civil  or  criminal, 
and  whether  with  or  without  stenographers,  would  greatly  expe- 
dite the  transaction  of  judicial  business,  without  any  detriment 
to  the  administration  of  justice. 

Another  complaint  is,  that  the  court  restricted  the  counsel  to 
four  hours  for  the  argument. 

The  statute  (General  Statutes,  p.  61,  §  9)  providing  that ''  in  no 
trial  before  the  Superior  Oourt  *  *  *  shall  counsel  occupy 
more  than  one  hour  in  argument^  unless  the  court  shall,  on  motion 
for  special  cause  before  the  commencement  of  such  argument, 
allow  a  longer  time,"  is  broad  enough  in  its  language  to  include 
cnminal  as  well  as  civil  proceedings.  And  if  it  is  to  be  so  con- 
strued, it  implies  that  the  l^slature  considered  that  the  consti- 
tntional  right  to  be  heard  by  counsel  was  subject  to  regulation  and 
limitation.  The  present  question,  however,  is  not  controlled  by 
the  construction  of  the  statute,  but  rather  by  the  meaning  of  the 
constitntional  provision. 

The  court  did  not  restrict  the  argument  to  the  hour  mentioned 
in  the  statute,  but  extended  it  to  four  hours.  There  is  no  claim  or 
suggestion  that  the  time  so  allowed  was  insufScient  for  the  pur- 
poses of  a'  full,  fair  and  complete  defense.  On  the  contrary  the 
fact  that  the  counsel  did  not  occupy  the  time  they  had,  but  fell 
short  twenty-five  minutes,  is  satisfactory  evidence  that  the  accused 
was  not  aggrieved  by  the  limitation. 

The  sole  question  therefore  is,  whether  the  court  had  the  right 
to  limit  the  time  at  all.  The  counsel  for  the  accused  contend  that 
the  Constitution,  art.  1,  §  9,  guarantees  the  right  of  an  unlimited 
time  for  argument.     The  language  is,  that ''  in  all  criminal  prose- 
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cutioDs  the  accused  shall  have  a  right  to  be  heard  by  himself  and 
by  counsel." 

The  right  so  guaranteed  is  of  inestimable  value,  not  alone  totfif 
accused,  to  prevent  any  perversion  of  law  or  fact  affecting  his  life, 
liberty  or  property,  but  to  the  court  and  the  cause  of  incorraptible 
justice  as  well.  We  would  not  therefore  abridge  by  one  jot  or  tit- 
tle so  precious  a  privilege.  But  what  is  the  fair  meaning  of  the 
guaranty  ?  Is  the  right  to  be  heard  by  counsel  to  be  understood 
as  having  no  limitations  whatever  ?  Surely  not  as  to  the  numbei 
of  counsel  who  may  speak ;  why  then  as  to  the  time  they  may  oc- 
cupy ?  The  very  purposes  for  which  courts  of  justice  were 
instituted  would  be  or  might  be  defeated  if  such  privileges  were 
subject  to  no  restriction.  The  limitations  of  course  mast  be 
reasonable,  such  as  do  not  essentially  impair  the  right  or  deny  t 
full  and  complete  defense. 

As  the  accused  in  the  present  case  had  the  opportunity  of  being 
reasonably  and  fully  heard  by  counsel,  we  conclude  that  the  coq- 
stitutional  guarantee  referred 'to  was  in  nowise  infringed.  And 
this  view  is  fully  confirmed  by  the  decisions  generally  of  theeourt« 
of  the  other  States  under  similar  constitutional  provisions. 

In  Weaver  v.  Statey  24  Ohio  St.  584,  the  action  of  the  court  belov 
in  limiting  the  time  for  argument  on  the  trial  of  a  person  indicted 
for  an  assault  with  intent  to  kill  was  sustained.  Whitb,  J.  in 
giving  the  opinion  of  the  court,  said  :  ^'  The  Constitution  of  Ohio 
guarantees  to  the  accused  the  right  to  'appear  and  defend  in  penon 
and  with  counsel.'  But  this  guaranty  is  not  inconsistent  with  the 
existence  of  power  in  the  court  to  regulate  the  exercise  of  the  right 
by  reasonable  rules  and  limitations.  Courts  are  established  for  the 
purpose  of  administering  justice.  To  insure  the  accomplishment 
of  this  object  and  prevent  abuse,  it  is  essential  that  courts  shoold 
exercise  a  superintending  control  over  the  argument  of  causes  be- 
fore them.  The  power  it  is  true  may  be  abused,  and  if  it  should 
be  it  would  constitute  ground  for  a  new  triaL  The  exercise  of  the 
power  against  a  party  charged  with  a  grave  criminal  offense  is  cer- 
tainly a  matter  of  delicacy  and  should  be  governed  by  prodenoesDd 
caution.  Full  time  should  be  allowed  for  the  fair  discussion  and 
presentation  of  the  case." 

In  Lee  v.  Siaie,  51  Miss.  566,  being  a  prosecution  for  theft,  thi 
time  limited  was  thirty  minutes,  which  was  held  no  ground  fori 
new  trial.    The  court  said  :  ^*  The  rule  was  not  applied  arbitrarilyi 
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tynmnicallyy  withoat  just  reason,  in  a  spirit  of  partiality  and  preju- 
dice. It  cannot  be  said  that  the  aconsed  was  not  heard  by  himself 
and  counsel,  or  both.  A  case  might  arise  calling  for  the  action  of 
the  court  There  is  nothing  in  the  record  upon  which  this  court 
can  assume  that  the  plaintiff  in  error  was  injured  or  prejudiced  by 
the  restriction  imposed  upon  his  counsel'' 

The  case  of  Stais  v.  Linney^  52  Mo.  40,  was  an  indictment  for 
murder.  Waonsb,  J.,  in  giving  the  opinion  said:  '^The  court 
limited  the  time  of  the  accused  in  addressing  the  jury  and  it  is 
argued  that  there  was  no  right  to  place  any  restriction  upon  him. 
The  question  was  formerly  raised  and  decided  by  this  court  in  favor 
of  the  ruling  complained  of,  and  we  are  not  disposed  to  review  the 
subject.  Moreover  it  does  not  appear  that  the  counsel  in  this  case 
did  not  have  suflScient  time.  The  power  to  limit  and  restrict  the 
time  might  be  abused,  and  a  case  might  be  presented  in  which  the 
court  would  feel  itself  called  upon  to  interfere." 

In  S/r/B  V.  CottiM,  70  N.  C,  307;  s,  c,  16  Am.  Rep.  771,  the 
right  to  limit  the  time  was  held  to  be  in  the  sound  discretion  of 
the  court.  Subsequently  to  this  decision  however  a  statute  was 
passed,  which  in  express  terms  gave  the  counsel  the  right  to  ad- 
dress the  court  or  jury  "  for  such  a  space  of  time  as  in  his  opinion 
might  be  necessary  for  the  proper  development  and  presentation  of 
his  case.'' 

There  are  many  instances  also  in  which  the  courts  havo  not  ap* 
proved  of  the  restriction  because  under  the  particular  circumstan- 
oes  it  was  unreasonable.  In  People  v.  Keenan,  13  OaL  581,  thede- 
iendant's  counsel  in  a  trial  for  murder,  where  the  testimony  was  all 
circumstantial  and  very  voluminous,  was  restricted  to  one  hour  and 
a  half,  and  a  new  trial  was  granted  on  the  ground  that  the  time  was 
not  sufficient  for  a  full  and  fair  discussion.  The  court  said:  ^^  We 
do  not  question  the  right  of  a  district  judge  to  limit  counsel  to  a 
reasonable  time  in  their  arguments  to  the  jury,  though  from  the 
danger  to  which  this  power  is  exposed  it  is  perhaps  better,  if  ever 
done  at  all  in  capital  cases,  that  it  should  be  done  in  very  extraor- 
dinary and  peculiar  instances."  The  same  principle  is  recognized 
in  the  cases  of  Hunt  v.  StaU,  49  Ga.  255;  &  o.,  15  Am.  Sep.  677; 
Vwrd  V.  OmmonvfeaUh,  8  Leigh,  743;  LjfnA  v.  SkOe,  9  Ind.  641, 
and  People  v.  Toeh  Chew,  6  Oal.  686. 
[Omitting  other  matters.] 
The  List  general  topic  for  our  discussion  relates  to  the  valiility  o( 
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the  sentence.  The  precise  question  for  review  is,  whether  theorois- 
siou  of  the  court  to  make  formal  inquiry  of  the  accused  if  he  had 
any  thing  to  say  why  sentence  of  death  should  not  be  pronounced 
against  him,  furnishes  sufficient  ground  for  a  new  trial,  or  is  a  fatal 
defect  in  the  judgment  ? 

Upon  principle  it  can  be  no  ground  for  a  new  trial.  There  was 
no  mistrial.  The  error  (if  any)  did  not  enter  into  or  in  any  manner 
affect  the  verdict.  It  did  not  issue  out  of  it,  but  was  entirely  in- 
dependent, and  occurred  after  the  rendition  and  recording  of  the 
verdict.  So  that  the  verdict  must  stand ;  and  if  the  judgment 
should  be  arrested  or  set  aside,  the  case  should  go  back  to  the  Su- 
perior Court  to  be  proceeded  with  from  the  point  where  the  error 
intervened,  that  is,  the  court  would  be  called  upon  to  make  the 
inquiry  referred  to,  and  then  pronounce  sentence  again.  This 
course  is  not  only  dictated  by  principle,  but  is  in  accordance 
with  the  preponderance  of  authority.  1  Bishop  Crim.  Proc, 
§  1293 ;  State  v.  Johnson,  67  N.  C.  59 ;  State  v.  Jacocks,  5  Jones 
L.  259 ;  Keech  v.  State,  15  Fla.  591  ;  Kinsler  v.  Wyoming,  1  Wy. 
112. 

But  was  the  omission  referred  to  fatal  to  the  validity  of  the 
sentence  7 

It  is  conceded  that  it  would  have  been  so  under  the  common  law 
and  practice  in  England.  The  rule  there  is  stated  in  Chitty's  Cr. 
Law,  700,  as  follows :  ^'  It  is  now  indispensably  necessary,  even  in 
clergyable  felonies,  that  the  defendant  should  be  asked  by  the  clerk 
if  he  has  any  thing  to  say  why  judgment  of  death  should  not  be 
pronounced  on  him  ;  and  it  is  material  that  this  appear  upon  the 
record  to  have  been  done.  *  *  *  *'  On  this  occasion  he  may 
allege  any  ground  in  arrest  of  judgment,  or  plead  a  pardon,  if  he 
has  obtained  one,  for  it  will  still  have  the  same  consequences  which 
it  would  have  produced  before  conviction,  the  stopping  of  the  at- 
tainder. If  he  has  nothing  to  urge  in  bar,  he  frequently  addresses 
the  court  in  mitigation  of  his  conduct,  and  desires  their  intercession 
with  the  king,  or  casts  himself  upon  their  mercy." 

In  this  connection  it  is  also  to  be  considered  that  anciently  io 
England  a  person  on  trial  for  a  felony  was  not  allowed  counsel 
The  presiding  judge  in  theory  was  his  counsel,  but  did  not  represent 
the  accused  in  the  sense  that  counsel  do  with  us.  If  therefore  the 
judge  omitted  any  thing  which  was  the  right  or  privilege  of  the 
accused,  it  was  considered  the  act  of  the  courts  which  could  in  no 
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wise  prejadioe  the  prisoner,  and  the  rights  of  the  latter  could  not 
be  waived  as  may  now  be  done. 

If  we  compare  the  rules  and  practice  that  obtained  in  England 
with  onr  own  it  will  readily  be  suggested  that  the  reasons  that  made 
the  inquiry  of  the  prisoner  so  essential  do  not  apply  at  all  in  this 
State.  Here  the  accused  has  always  had  counsel  to  represent  him, 
vigilant  to  guard  every  right  and  claim  every  privilege  deemed 
essential  to  his  deliverance.  The  counsel  well  know  that  the  verdict 
does  not  conclude  the  prisoner — they  know  all*  the  remedies  for 
ulterior  relief  and  when  and  how  they  must  be  instituted.  They 
are  present  when  the  prisoner,  on  motion  of  the  attorney  for  the 
State,  is  set  at  the  bar  to  receive  his  sentence.  They  know  that  the 
court  is  open  to  hear  any  request,  motion  or  objection,  and  that  if 
the  accnsed  desires  to  say  any  thing  the  court  will  grant  him  the 
privilege  if  he  or  they  should  so  indicate. 

Under  our  practice  what  possible  harm  can  be  occasioned  to  the 
prisoner  by  such  an  omission  on  the  part  of  the  court  ?  He  can 
have  no  pardon  to  plead,  for  that  can  only  come  from  the  legislature 
after  sentence,  no  attainder  to  save,  no  benefit  of  clergy  to  pray  for. 

If  he  should  say  any  thing  suggesting  ground  for  some  relief,  his 
saying  it  would  not  be  the  remedy  ;  it  would  have  to  take  on  some 
other  legal  form  and  be  filed  within  the  time  prescribed.  If  he 
should  in  a  capital  case  urge  mitigating  circumstances  and  put 
himself  on  the  mercy  of  the  court,  it  would  avail  nothing,  because 
the  court  would  have  no  discretion  to  exercise  in  regard  to  the 
punishment.  If,  as  suggested  in  the  argument,  a  possible  utility 
of  such  inquiry  might  be  to  discover  the  prisoner's  condition  of 
TniDd  as  to  sanity,  we  reply,  not  only  that  it  would  have  no 
adaptation  to  such  a  purpose,  but  if  it  had  there  is  no  need  of  any 
such  expedient  under  our  law,  which  humanely  allows  a  full  year  to 
intervene  between  the  date  of  the  judgment  and  its  execution  —  af- 
fording most  ample  opportunity  for  such  discovery  or  for  any  re- 
lief from  the  consequences  of  the  conviction  to  which  he  may  be 
entitled. 

In  this  State  as  to  all  crimes  below  that  of  murder  the  common- 
law  rule  has  never  been  observed  in  practice.  In  capital  cases  it 
has  been  observed  as  a  formality  befitting  the  gravity  and  solemnity 
of  the  occasion,  but  not  so  essential  to  the  validity  of  the  proceed- 
bgs  as  to  be  made  a  necessary  part  of  the  record  as  is  required  in 
other  jurisdictions.    Judge  Swift,  in  the  second  volume  of  his 
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Digest,  p.  417,  says  expressly  of  the  inquiry  referred  to: "This 
is  rather  matter  of  form,  as  all  legal  means  of  defense  have  heen 
previously  ezhaasted."  And  as  matter  of  form  it  may  easily  be 
waived,  and  was  waived  in  the  present  case. 

If  counsel  were  present  and  no  request  was  made  of  the  court  to 
be  heard,  and  no  objection  was  made  to  being  sentenced  without 
being  heard,  we  think  it  would  amount  to  a  waiver  of  this  formality. 
But  in  this  instance  there  was  a  waiver  of  the  most  decisive  char- 
acter, even  if  we  should  regard  the  inquiry  as  one  of  the  prisoner's 
rights. 

The  only  purpose  of  making  the  inquiry  is,  that  the  prisoner 
may  know  that  the  verdict  does  not  conclude  him;  that  he  may  do 
something  or  say  something  to  arrest  the  judgment  If  he  aotnallv 
did  move  in  arrest  of  judgment  it  is  surely  enough.  The  record 
in  this  case  shows  that  the  accused  made  a  formal  motion  in  arrest 
of  judgment  based  on  allegations  of  fact,  and  that  the  court  made 
full  inquiry  into  the  truth  of  the  allegations  and  finding  them  un- 
true overruled  the  motion.  He  might  also  have  moved  in  arrest  at 
the  same  time  because  the  inquiry  referred  to  was  omitted  ;  but  he 
did  not,  because  the  other  matter  was  all  he  had  to  say  why  sentence 
should  not  be  pronounced.  But  he  did  say  a  good  deal  more  in  re- 
gard to  the  trial.  Ho  filed  an  elaborate  motion  for  a  new  trial,  em- 
bracing the  sixteen  distinct  points  we  have  considered;  also  a  bill 
of  exceptions  containing  the  same  specifications  (which  we  ought 
to  say  in  passing  was,  as  to  all  matters  for  which  a  new  trial  would 
lie,  in  defiance  of  a  rule  of  this  court;  Bules  of  Practice,  ch.  4, 
§  1);  also  a  motion  in  error  based  on  the  bill  of  exceptions. 

After  all  this  it  would  seem  a  most  absurd,  frivolous  and  idle 
ceremony  for  this  court  to  set  aside  the  judgment  and  remand  the 
case  to  the  Superior  Court,  to  the  end  that  the  accused  may  be 
asked  "  whether  he  has  any  thing  further  to  say." 

We  are  happy  to  observe  that  some  of  the  courts  in  the  United 
States  are  beginning  to  look  upon  this  ancient  requirement  as  a 
formality,  the  omission  of  which  will  not  always  invalidate  the  judg- 
ment. Stats  V.  JohfMon,  67  N.  C.  59;  Orady  v.  State,  11  6a.  253; 
Staie  V.  Ball,  27  Mo.  324;  Jeffries  v.  CommonfosdUh,  12  Allen,  145; 
1  Bish.  Crim.  Proc,  §  1368. 

There  was  no  error  in  the  judgment  complained  o^  and  a  F6« 
trial  is  not  advised. 

In  this  opinion  the  other  judges  concurred. 
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Von  BT  TBX  RspoBTBK  ->0n  the  8iibJ«ct  of  allocution,  aee  contra  the  principal 
am,  MmJUh  r.  SUUe^  45  Ala,  43;  a.  c.  6  Am.  Rep.  601;  McCue  ▼.  Corn,  78  Penn. 
8t.  MS;  &  c,  n  Am.  Rep.  7,  and  note  8.  The  same  was  held  in  Meuner  v.  People, 
45  X.  Y.  1.  Oboycb,  J.,  pronouncing  the  prevailing  opinion,  said:  "The  record  fails 
to  shov  that  the  prisoner  was  asked  by  the  court,  after  the  verdict  was  rendered 
and  before  judgment  was  pronounced  theroon,  what  he  had  to  say  why  judgment 
should  not  be  pronounced  against  him,  or  that  any  opportunity  was  given  to  him 
by  the  court,  at  this  stage  of  the  proceedings,  for  that  purpose.  This  omlasion  was 
error.  It  deprived  the  defendant  of  a  substantial  legal  right.  It  was  his  right  at  this 
stage,  to  move  in  arrejt  of  judgment  for  any  legal  defect  in  the  Indictment  or  other  pro- 
ceedings, to  show  that  the  verdict  was  vitiated  and  shoul  I  be  set  aside  for  the  misconduct 
of  the  Jury  or  for  any  other  legal  reason,  or  to  plead  a  i>ardon.  This  has  been  the  settled 
legal  rale  from  the  earliest  histor}"  of  the  common  law.  This  appears  from  the  case  of 
Kiugr.  Geary,  2  Salk.  &10.  Cleary  was  attainted  of  high  treason  on  an  indictment,  to 
which  he  pleaded  guilty.  Upon  error  brought  to  reverse  this  attainder,  the  exception  to- 
km  was  that  it  did  not  appear  that  he  was  asked  what  he. had  to  say  why  judgment  should 
not  be  given  against  him,  and  the  report  of  the  cane  shows  that  the  precedents  were 
searched  and  all  found  to  show  this  fact,  and  the  court  held  the  exception  good,  for  he 
uiii^t  have  matter  to  move  in  arrest  of  judgment,  etc.,  and  the  attainder  was  reversed. 
This  case  aroae  in  the  reign  of  William  and  Mary,  and  the  report  shows  that  the  law  had 
for  a  long  period  been  tnat  it  was  a  substantial  legal  right  of  the  prisoner  to  show  cause, 
if  any  he  had,  why  judgment  should  not  be  given  against  him-  upon  a  verdict  or  oonfes- 
«ion  of  an  Indictment,  and  that  the  record  must  show  affirmatively  that  the  court  had 
Kiven  him  an  opportunity  to  exercise  it.  Jlie  like  judgment  for  the  same  reason  was  given 
by  the  IQog's  Bench  in  The  King  v.  Speke,  3  Snlk.  &58.  The  same  judgment  for  the  like 
reason  was  given  in  a  cose  reported  Anonymous,  Ud  Modem,  d65.  In  1  ChittyOim. 
Law,  TQQi,  it  fa  said  that '  it  is  now  Indispensably  necessary,  even  in  clergyable  felonies, 
that  the  defendant  should  be  asked  by  the  clerk  If  he  has  any  thing  to  say  why  judgment 
of  death  should  not  be  pronounced  on  him,  and  it  is  material  that  this  should  appear  upon 
the  record  to  have  been  done,  and  its  omission  after  judgment  in  high  treason  will  be  a 
KuOdent  ground  for  the  reversal  of  the  attainder.'  The  necessity  of  the  record  show- 
ing that  this  right  was  given  to  the  prisoner  by  the  court  is  laid  down  as  applicable  to  all 
essee,  and  no  reason  whatever  can  be  given  why  ita  omission  in  the  record  should  be  any 
more  fatal  In  cases  of  high  treason  than  in  other  capital  cases  The  only  reason  why  the 
omiBsion  is  aaid  to  be  f^ual  in  the  former,  while  silent  as  to  the  consequence  in  the  latter,  i.^ 
that  the  question  had  repeatedly  been  raised  and  determined  in  the  former ;  but  it  does 
not  appear  to  have  arisen  in  the  latter.  It  is  obvious  that  the  same  reasons  for  the  rule 
apply  alike  to  all  capital  cases,  and  when  these  are  the  same,  the  rule  must  be  the  same. 
The  same  doctrine  will  be  found  in  Comyn's  IMgest,  vol.  4,  Indictment  N;  4  Bl.  Com.  876: 
BarixCrim.  Law,  380;  Arch.  Crim.  Prac.  and  Plead.  180,  181.  The  question  has  rarely 
arisen  In  this  oountfy,  for  the  reason,  probably,  that  the  law  was  so  fully  settled  and  thor- 
ou^ly  understood  that  it  has  been  almost  universally  observed  in  practice .  See  Safford 
V.  People,  1  Park.  Cr.  Cas.  474,  wherethe  question  arose  and  was  somewhat  elaborately  dis* 
cossed  by  Hanu,  J.  These  and  other  authorities  that  might  be  cited  conclusively  show, 
thst  it  to  indispensable  that  the  record  should  show  in  capital  cases  that  the  prisoner  was 
required  to  show  cause,  if  any,  why  judgment  should  not  be  awarded  against  him ;  that  it 
Is  the  du^  of  the  court  to  hear  and  determine  the  sulBciency  of  such  cause  as  much  as  to 
psas  npon  any  other  question  during  the  trial.  Indeed  this  may  be  regarded  as  a  part  of 
the  triaL  as  it  ia  an  essential  prerequisite  to  an  sd  judication  of  the  guilt  of  the  prisoner 
The  conn  baa  no  more  power  to  dispense  with  this  rule  or  disregard  It  than  it  has  any  other 
ksal  nde,  which  the  wisdom  and  experience  of  ages  has  found  necessary  fur  the  protec- 
tion of  the  innocent.  It  may  be  that  the  prisoner  has  sustained  no  injury  from  the  non- 
ot>aeiianee  of  the  law  In  the  present  case.  But  that  is  not  the  question  for  this  court. 
Thst  qoestloD  la  whether  the  record  shows  that  the  priscmer  has  been  convicted  of  mur- 
der in  the  flni  degree  In  the  mode  prescribed  by  law.  If  it  does,  the  judgment  shoidd  bo 
aflhued  and  execation  done  aa  the  law  requires.    But  if  the  record  fails  to  show  that  be. 

has  been  so  convicted  or  that  aH  the  opportunltiea  of  showing  his  innocence  given  him  bgr 
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^w  have  beengiTsn  to  him  by  the  court,  the  judgment  must  be  rarened  and  a  nevtiitl 
bad." 

Chubcb,  Gh.  J.,  VouamBf  Bappaija  and  Amdbbwb,  J  J.,  concurred. 

Allen,  J. ,  read  an  opinion  for  reversal  of  judgment  on  the  ground  of  failure  to  ask  tlw 
prisoner  if  he  had  any  thing  to  say  why  sentence  should  not  be  pronounced,  and  remittlBf 
proceedings  to  Ck>urt  of  Oyer  and  Terminer  to  give  judgment  on  the  conTictioa. 

Pbckhax,  J.,  dissenting,  said:  "  This  ceremony  was  required  in  En^^and  at  a  time  wfaea 
prisoners  were  not  allowed  counsel.  Hence  this  inquiry;  so  that  if  the  priscnier  liad 
received  a  pardon,  he  might  plead  it,  or  he  might  move  in  arrest  of  judgment,  lliese  an 
the  reasons  assigned  for  the  rule.  No  case  has  been  found  in  England  where  the  omiain 
to  make  the  inquiry  had  been  held  ground  for  reversing  tiie  judgment,  except  in  csset  ot 
treason.  The  rule  is  now  generally  laid  down  in  elementaiy  writers,  that  in  treason  <DOt 
in  other  felonies),  the  conviction  will  be  reversed  for  its  omission.  The  reversal  is  cociHiwd 
to  cases  of  treason. 

'  *  In  this  State,  there  was  never  the  slightest  reason  for  the  rule .  Prisoners  have  alwaji 
had  counsel  here;  and  this  inquiry  was  never  necessary  to  enable  them  to  plead  a  panko 
or  move  In  arrest.  Here  the  prisoner  is  allowed  a  bill  of  exceptions  to  review  dedsioDt at 
the  trial,  as  in  dvil  cases.  His  rights  are  abundantly  and  carefully  secured.  No  bill  of  ex* 
ceptions  is  allowed  in  England ;  no  new  trial  is  authorized  there. 

*  *  We  all  know  that  this  inquiry,  so  far  as  any  legal  effect  is  concerned,  is  hers  utterir 
idle.  Not  a  case  in  our  books  shows  that  the  rule  was  ever  adopted  here.  The  i  risoiwr 
here,  I  may  say,  never  makes  the  motion  in  arrest  —  never  pleads  a  pardon .  It  is  done  by 
his  counsel,  and  he  does  not  wait  to  be  inquired  of,  before  moving.  He  moves,  or  pleada, 
in  season  or  out  of  season.  If  the  prisoner  havf  capacity  to  defend  himself,  and  prefer  to 
do  so,  he  takes  the  like  course. 

**  If  this  judgment  be  set  aside,  therefore,  upon  this  ground,  it  is  for  the  purpose  of  al- 
lowing this  prisoner,  in  person,  not  by  counsel,  to  make  a  motion,  or  put  In  a  plea,  which, 
every  lawyer  knows,  he  never  will  do.  If  he  had  any  cause  for  either,  his  counsel  wouU 
have  done  it.  Yet  for  the  omission  of  this  idle  ceremony,  this  judgment  is  to  be  setaaiite, 
and  the  whole  merits  again  tried.  For  this  idle  ceremony,  the  rule  of  England  is  to  b» 
extended  further  than  any  case  has  carried  it  there;  further  than  any  dementary  writen 
extend  it.  Besides,  if  he  had  any  ground  whatever  for  motion  in  arrest,  it  would  apfwtr 
in  this  record,  on  this  writ  of  error,  and  he  could  reverse  the  judgment  on  that  ground  sow; 
as  whatever  is  ground  for  arrest  is  now  ground  for  error.  1  Chit.  Cr.  Law  <5th  Am.  ed.), 
7&1,768.  But  it  afflimatively  appears,  on  inspecting  the  record,  that  he  has  do  sueh 
ground;  in  fact,  none  is  pretended.  Again,if  he  had  a  pardon  in  this  State,  he  could  anil 
himself  of  it,  even  up  to  the  gallows.** 


State  v.  Thomas, 

(47  Oonn.  M6.) 

ContHtutUmal  law  —  carmetian  on  reputation  of  keeping  Uqmrekup. 

A  statate  imposing  a  penalty  for  keeping  a  place  in  which  H  is  repntedtM 
intoxicating  liqaom  are  kept  for  sale,  without  lioenae,  ifl  not  oneoiiBlttatlotfL 
{See  note,  p.  102.) 

CI  ONYIGTION  of  keeping  a  place  where  it  was  reputed  that  in* 
'     toxicating  liquors  were  sold  without  license.    The  opinion 
states  the  point. 
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J.  B.  CurtU^  for  defendant  It  is  very  clear  that  what  a  place 
IB  reputed  to  be  depends  upon  what  the  people  of  the  neighborhood 
6217  about  it.  The  statute  therefore  seeks  to  punish  a  man  for  what 
the  people  say  of  him,  and  not  for  what  he  has  committed  or  omit- 
ted. In  other  words,  it  punishes  a  man  for  the  words,  acts  and 
opinions  of  other  persons,  and  not  for  any  offense  he  has  committed 
himself.  This,  we  submit,  no  legislature  has  the  right  to  do.  The 
legislature  cannot  pass  a  law  to  punish  a  man  criminally,  except 
for  his  acts  or  omissions,  and  for  that  which  clearly  comes  within 
the  definition  of  a  crime  or  misdemeanor.  A  crime  or  misdemeanor 
is  an  act  committed  or  omitted  in  yiolation  of  a  public  law  either 
forbidding  or  commanding  it.     4  Bl.  Com.  4 

/.  H.  Olnisteady  State's  attorney,  for  State. 

Park,  G.  J.     The  object  of  the  statute  under  consideration,  like 
that  of  other  statutes  upon  the  same  subject,  is  to  prevent  the  un- 
lawful traffic  in  intoxicating  liquors.     One  section  forbids  all  un- 
licensed persons  to  keep  such  liquors  with  intent  to  sell  them. 
Keeping  such  liquors  for  such  purpose  would  be  perfectly  harmless, 
if  it  could  be  certain  that  nothing  would  follow  from  it    But  the 
statute  takes  it  for  granted  that  where  such  liquors  are  thus  kept, 
opportunities  will  present  themselves  for  carrying  the  intent  into 
execution,  and  sales  of  the  liquor  will  in  fact  be  made.    For  this 
reason  the  keeping  of  such  liquors  for  such  a  purpose  is  regarded 
as  equivalent  to  the  selling  of  them.    Another  statute  forbids  the 
keeping  open  on  the  Sabbath  day  of  any  place  in  which  it  is  re- 
puted that  intoxicating  liquors  are  exposed  for  sale.    The  keeping 
open  of  such  places,  if  that  was  all,  would  be  no  worse  than  the 
keeping  open  of  the  places  without  such  liquors  and  without  such 
reputation.     But  the  legislature  saw  that  if  such  places  were  suf- 
fered to  be  kept  open,  intoxicating  liquors  would  be  sold  in  them, 
and  that  keeping  open  was  only  another  name  for  selling  liquors ; 
and  all  experience  verifies  the  conclusion.     Drunkards  frequent 
Buch  places  as  flies  frequent  the  shambles  of  a  butcher;  and  one 
could  as  easily  be  prevented  as  the  other.    It  might  as  well  be 
claimed  that  the  statute  against  keeping  open  such  places  on  Sun- 
day is  unconstitutional,  as  that  the  statute  under  consideration  is 
80.    The  language  of  the  statute  is  as  follows:  ''  Every  person  who 
shall  keep  a  place  in  which  it  is  reputed  that  intoxicating  liquors 


100  CONNECTICUT, 


State  V.  TLiomas. 


are  kept  for  sale,  without  haviag  a  license  therefor,  shall,'*  ete. 
This  court,  in  the  case  of  SicUev.  Morgan,  40  Oonn.  44,  said  that 
^Uhis  statute  was  intended  to  reach  places  where  intoxicating 
liquors  are  kept  for  sale,  and  such  places  only,  *  *  The 
statute  seems  to  presume  that  if  a  place  has  the  reputation  of  be- 
ing one  where  intoxicating  liquors  are  kept  for  sale,  it  is  a  place 
where  such  liquors  are  in  fact  kept  for  sale,  and  therefore  makes  it 
criminal  for  a  man  to  keep  a  place  which  has  such  reputation.'' 
All  that  can  be  said  is,  that  the  statute  treats  a  place  having  such 
reputation,  unexplained  and  uncontradicted,  just  as  it  treats  a 
place  where  such  liquors  are  in  fact  sold,  or  are  in  fact  kept  for 
sale,  because  the  two  places  are  really  of  the  same  character. 

It  is  little  to  the  purpose  to  talk  about  natural  rights  in  snch 
cases,  and  the  danger  of  conyicting  innocent  men  upon  insufBcieot 
evidence.  The  crime  of  selling  intoxicating  liquors  is  peculiar. 
Other  crimes  seek  concealment,  but  the  business  of  selling  such 
liquors  cannot  be  successfully  carried  on  in  secrecy.  The  oocapa- 
tion  requires  the  broad  light  of  day.  A  liquor  establishment  is  as 
well  known  to  the  community  in  which  it  exists,  as  a  grocery,  drj 
goods,  mechanical  or  manufacturing  establishment  would  be.  Its 
customers  are  easily  distinguishable  from  others;  they  can  beeasflf 
lecognized  at  a  distance.  They  loiter  about  the  establishment  as 
drones  about  a  hive,  and  constitute  a  sign  for  the  place  as  unmistak- 
able as  one  in  letters  over  the  door.  The  ground  upon  which  the  de- 
fendant claims  the  statute  to  be  unconstitutional  is,  that  the  crime 
is  made  to  consist  in  the  reputation  of  the  place,  irrespective  of  iti 
actual  character.  Here  is  the  defendant's  error.  The  crime  con- 
sists in  the  character  of  the  place;  and  its  reputation,  unexplained 
and  uncontradicted,  is  taken  as  conclusive  evidence  of  its  character 
as  a  place  where  intoxicating  liquors  are  in  fact  sold. 

The  counsel  for  the  defendant  on  the  argument  of  the  case  to 
the  jury  claimed,  and  asked  the  court  to  charge  the  jury,  that  the 
statute  in  question  was  unconstitutional,  and  that  the  jury  were 
judges  of  the  law  as  well  as  of  the  fact,  and  that  if  they  conscien- 
tiously believed  that  the  statute  was  unconstitutional,  they  had  a 
right  to  so  decide.  The  court  charged  them  that  they  were  jndgei 
of  the  law  as  well  as  of  the  facts,  but  that  they  were  as  much  boand 
by  the  law  as  the  judge  on  tUe  bench,  and  that  it  was  not  to  be  sap 
posed  that  they  would  decide  that  the  statute  in  question  was  nei 
valid  when  the  Supreme  Court  of  the  State  had  held  it  to  bevabi 
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The  coQiuel  for  the  defendant  complain  of  this  charge  and  ask  for 
a  new  trial  on  account  of  it  They  say  that  the  Supreme  Court 
had  never  held  the  statute  constitutional  and  so  that  the  judge  mis- 
led the  jary  and  prevented  them  from  freely  exercising  their  right 
to  judge  for  themselves  of  the  validity  of  the  law.  They  say  that 
the  judge  had  a  right  to  instruct  them  as  to  what  the  law  was,  and 
that  he  might  express  his  own  opinion  as  strongly  as  he  pleased, 
but  that  he  had  no  right  to  add  to  the  influence  of  his  own  opinion 
with  the  jury  the  weight  of  a  supposed  decision  of  the  Supreme 
Court,  when  no  such  decision  had  in  fact  ever  been  made. 

The  whole  objection  then  lies  to  the  fact  of  the  judge's  reference 
to  a  supposed  opinion  of  this  court.     Now  it  can  really  have  made 
little  difference  whether  the  court  had  actually  made  such  a  deci- 
sion, so  long  as  the  judge  was  right  in  his  view  of  the  law  and  this 
court  was  prepared  to  sustain  him  in  that  view.     The  most  that  can 
be  said  is  that  the  juiy  were  misled  into  taking  the  only  view  of 
the  law  that  they  could  correctly  have  taken.    The  defendant  lost 
a  possible  chance  of  the  jury's  erroneously  deciding  the  law  in  his 
favor.     This  ground  for  a  new  trial  does  not  commend  itself  to  our 
sense  of  justice.     But  we  need  not  decide  whether,  if  that  were  the 
precise  state  of  the  case>  it  would  be  a  sufficient  ground  fpr  grant-  « 
ing  a  new  trial.    This  cgurttLad  ift  fi^'deoi^jpdrtheliudsti^q^s/to.  * 
the  validity  of  the  statu  to.  ;  ].ii'iiaeu«ase  of  l3iaie  V.  Morgan^  be-* 
fore  referred  to,  the  court  had  this  very  statute  under  consideration^ 
and  then  gave  it  such  a  construction  as  to  take  it  wholly  out  of 
the  question  now  made  with  regard  to  its  constitutionidity.     The 
point  now  made  against  its  constitutionality  is,  that  it  undertakes 
to  punish  a  man  for  the  reputation  which  his  house  has  acquired, 
while  such  reputation  may  have  no  basis  of  fact,  and  may  have 
grown  out  of  the  mere  idle  or  maUcions  talk  of  his  neighbors. 
The  passage  we  have  before  quoted  from  the  opinion  in  that  case 
shows  that  the  court  construed  the  statute  as  intending  only  such 
reputation  as  was  founded  upon  and  so  a  legitimate  proof  of  actual 
sales  of  liquor;  and  that  it  was  open  to  any  person  prosecuted  un- 
der the  statute  to  show  that  the  reputation  was  an  unjust  one  and 
without  foundation.    With  this  qualification  there  could  be  no 
danger  of  his  being  convicted  upon  an  unfounded  reputation.    The 
judge  yery  properly  therefore  regarded  the  question  of  the  consti* 
tntionality  of  the  statute  as  already  disposed  of  by  the  court 
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There  is  no  error  in  the  judgment  below  and  a  new  trial  ia  not 
advised. 
In  this  opinion  the  other  judges  concurred. 

Non  BT  TBI  Bbpobtbel— TlM  oontnry  doctrine  was  held  In  Siaie  ▼.  Betwkk,  In  the 
iUiode  Island  Supreme  Court,  February  term,  1881.  The  court  said:  ^'The  quesdos 
then  is,  whether  a  statute  is  constitutional  which  makes  it  the  duty  of  a  Jury,  in- 
IMtnelled  to  try  a  complaint  for  unlawfully  keeping  liquors  for  sale,  to  convict  ii» 
accused  upon  simple  proof  that  his  place  of  business  is  notorious  as  a  place  wtere 
liquors  are  unlawfiiUy  kept  for  sale,  or  upon  simple  proof  that  the  place  is  frequented 
hy  persons  of  notoriously  bad  or  intemperate  character,  or  upon  proof  that  he  )m 
there  the  implements  and  appurtenances  of  a  grog-shop  or  tippUng-shop,  wittacut  more, 
unless  there  be  other  evidence  to  rebut  or  control  it. 

**  We  have  very  carefully  considered  the  question,  and  have  come  to  the  conetaMlos 
that  the  statute  is  not  constitutional.  It  virtually  strips  the  accused  of  the  prolectkiB  o( 
the  common-law  maxim,  that  every  person  is  to  be  presumed  innocent  until  he  is  protred 
guilty,  which  is  recognised  in  the  Constitution  as  a  fundamental  principle  of  )ur1apnideoe& 
And  we  think  it  is  repugnant  tu  the  constitutional  provision  that  the  accuaed  shall  bm 
'  be  deprived  of  life,  liberty,  or  property,  unless  by  the  Judgment  of  hia  peers  or  tiie  law 
of  the  land.*  What  is  meant  by  '  the  judgment  of  his  peers  *  is  the  Judgment  of  a  J1117. 
and  certainly  he  does  not  have  the  judgment  of  a  jury,  if  the  juiy  is  compelled  1^  *■ 
artifldal  rule  to  convict  him,  whether  they  think  him  guilty  or  not,  upon  proof  of  a  &ct 
which  is  consistent  with  his  innocence,  and  which  is  so  consistent  with  hla  innocence  tliifc 
proof  of  it  at  common  law  would  not  even  be  admissible  against  him.  Suppose  tlurt 
the  general  assembly  were  to  enact  that  if  any  person  were  generally  reputed  to  be  goiKj 
of  a  murder  it  should  be  prima  facie  evidence  that  he  was  guilty,  and  that  •oow 
dtlxen  were  convicted  and  sentenced  to  death  or  imprisonment  on  such  evidence,  bectus 
in  the  absence  of  rebutting  evidence  the  Jury  had  no  option  to  acquit  him.  Could  It  be 
said  that  hie  HC<;  or  liberty  had  been  taken  from  him  by  the  judffment  of  his  peers  r  We 
ttiittk  ho|.  :t3i4  Ju<|ign|teC  of  ^he' Jul^^u^  not  haTcbeen  taken  on  the  question  of  bit 
guilt,  but  on]^  DO  jt'iiie  <m<MtioB  ^hethM-  yc  not -h^  was  gjsneraUy  reputed  gaUty-  Bo  onder 
the  statute  here  a  man  may  6e  convicted  6t  unlawful^  keeping  intoxicating  liquon  for 
sale,  upon  proof  that  his  place  of  business  is  generally  reputed  to  be  a  liquor  sbop^  with- 
out the  Jury's  actually  passing  any  Judgment  on  the  question  of  his  guilt. 

**  The  provision  is  that  the  accused  shall  not  be  deprived  of  his  life,  liberty,  or  propeitr, 

*  unless  by  the  Judgment  of  his  peers  or  the  law  of  the  land.'  It  may  be  argued  that  era 
if  the  accused  doeenot  have  the  judgment  of  his  peers  he  is  neverthelees  convicted  I7 

*  the  law  of  the  land.*  This  phrase  has  a  historical  origin.  It  was  borrowed  ftam  IfoffM 
CharCo,  and  as  has  been  repeatedly  decided,  means  the  same  as  '  due  process  of  Isv* 
The  question  then  Is,  whether  if  a  man  is  convicted  on  the  testimony  indicated,  aadundff 
the  rule  prescribed  by  the  statute,  he  is  convicted  according  to  '  due  proceaa  of  law.* 

**The  answer  to  the  question  depends  on  the  meaning  of  the  phrases  'dneprooeaio' 
law,*  and  *  the  law  of  the  land .  *  The  phrases  have  never  received  a  perfectly  sadsfaetoiy 
definition.  One  or  the  other  of  them  occurs  in  all  or  nearly  all  the  Oonstltatloos  of  *• 
several  States  and  In  the  Constitution  of  the  United  States,  and  It  Is  well  settled  tluUta 
this  country  the  provisions  In  which  they  occur  were  intended  to  operate  as  limitations  w 
the  legislative  power  of  the  several  States  and  of  the  United  SUtes.  It  foUowsIf  the 
provision  is  a  Umltatlon  on  the  legislative  power,  that  a  legislative  enactment  is  not  nec- 
essarily *  the  law  of  the  land,*  even  when  it  does  not  conflict  with  any  other  piovWonoC 
the  Constitution,  and  that  a  proceeding  accordhig  to  a  legislative  enactment  is  not  neoee- 
sariiy  due  process  of  law.'  It  is  also  settled  that  these  provisions  secure  to  every  citiiw 
except  In  the  matter  of  taxation,  a  Judicial  trial  before  he  can  be  deprived  of  Ufe,  liberty 
or  property.  The  definition  of  'due  process  of  law,*  given  by  Judge  Eowabos.  hi  Ffate^ 
«tt  V.  Grew,  12  N,  Y. »»,  800,  is  quoted  by  Judge  Coolkt  in  his  work  on  OonrtltnUonil 
Imitations,  a»,  with  approval,  and  is  In  our  opinion  not  only  concise,  but  very  acciiTuM 

Due  process  of  Uw  undoubtedly  means,*  he  says,  •  in  the  due  course  of  legal  prtxwxW 
according  to  those  rules  and  forms  which  have  been  established  for  the  protection  of  V^ 
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^»to  liglila'   The  cOoot  in  orlminal  proeeouttons  is  to  secure  to  the  aooueed,  before  con- 
demnation, a  Jndidal  trial,  if  not  etilotlj  in  all  points  according  to  the  oonunon  law,  at 
Jean  not  Invftdalion  of  tliose  fundamental  rules  and  {uinciples  which  have  been  estab- 
lished at  oommon  law  for  the  protection  of  the  subject  or  the  citisen.  Among  these  rules 
there  Is  none  which  Is  more  fundamental  than  the  rule  thatevery  person  shall  be  presumed 
innocent  until  he  is  prored  guilty.    *  This  rule,'  said  Judge  Sblduc,  in  People  y.  Toynbee^ 
2  Park.  0. 480, 6S8,  *  will  be  found  spedflcsDy  incorporated  into  many  of  our  State  Con- 
stttutlons,  and  Is  one  of  those  rules  which  in  our  Constitution  are  oompresMd  into  the 
brief  but  significant  phrase  '  due  process  of  law.'    Indeed  to  hold  that  a  legislature  can 
create  artilldai  presumptions  of  guilt  from  facts  which  are  not  only  consistent  with  Inno- 
cence, but  which  are  not  even  a  constituent  part  of  the  crime  when  committed,  is  to  hold 
that  ift  ass  the  power  to  take  away  from  a  judicial  trial,  or  at  least  substantially  reduce  in 
It  the  very  element  which  makes  it  judicial    To  hold  so  is  to  hold  that  the  legislature  has 
power  to  bind  and  drcmnscribe  the  judgments  of  courts  and  juries  in  matters  of  feet,  and 
In  an  Important  measure  to  predetermine  their  decisions  and  verdicts  for  them.   It  is 
true  the  accused  has  the  right  of  defense  left  to  him,  and  may,  if  he  can  adduce  satlsfao- 
torj  evtdence,  rebut  the  statutory  presumptions;  but  the  production  of  such  evidence  is 
not  ahrsyseaay,  even  with  the  right  to  testify  in  his  own  behalf;  and  the  right  to  testify 
in  his  own  behalf  having  been  granted,  can  be  abrogated  by  the  legislature.    It  Is  not  one 
of  thoie  great  and  bnmemorial  rights  which  lie  Imbedded  in  the  phrase  ^the  law  of  the 
mnd.«   8eeOool^Oonst.Llm.*851.*857;  ClarfcT.iraeAett,64Mo.664:PUr«rmiiv.i{t^^ 
11  MidL  IIS,  ttl;  Bokey.  Hendermn,  i  Dev.  1;  Taylor  v.  Porter,  4  HiU  (N.  T.)  140;  Em- 
bwff,  Conner,  S  N.  T.  511, 517;  Wynehamer  v.  Petypie,  18  id.  878;  People  v.  Toynbee,  90 
Bait.  (8.  C)  108;  also  on  aiqpeal,  2  Park.  Cr.  490,  and  see  particularly  the  remarks  of  Snr 
no,  J.,  581-7. 

"Our  attention  has  been  called  to  ComnumvMoUh  v.  WOUcam,  6  Gray,  1,  and  8UUe  v. 
Huriey,  54  He  008,  in  whkdt  it  was  decided  that  statutes  providing  that  in  prosecutions 
for  selling  splritoovs  and  intozioating  liquors,  dellveiy  in  or  from  any  building  or  place 
other  than  a  dwelUng^liouse, '  shall  be  deemed  prima /acts  evidence  of  a  sale,'  were  con- 
sdtatioDsl.  It  cannot  be  d«iled  that  those  cases  are  weighty  precedents  for  the  prosecu- 
tioo.  But  in  the  first  of  them  JndgeTBoius  dissented  from  his  associates  in  an  able  opin- 
ioB,  end  bothof  them  differ  from  the  esse  at  bar  in  this,  that  the  fact  which  the  statutes 
niafceprfaia/aeie  evidence  of  a  sale,  to  wit,  delivery,  is  a  necessaiy  constituent  of  a  sale, 
whenss  the  facts  which  are  made  prima  fade  evidence  by  our  statate  may  not  only  ez- 
irt  without  the  offense,  but  the  offense  may  exist  without  the  facts.  They  do  not  neces* 
terfty  enter  Into  its  commission .  If  this  difference  is  not  enough  to  distinguish  the  case 
St  bar  firom  the  cases  dted,  we  can  only  say  that  we  must  rather  adhere  to  our  own  judg- 
ment, which  sesms  to  accord  with  that  which  was  entertained  Ij  the  higher  courts  oC 
KewTork,  than  defer  to  the  judgment  of  the  courts  which  decided  those  eases,  however 
Mtf4y  we  respect  It.** 

The  principle  of  Com.  ▼•  ffUKonis,  6  Gray,  1,  is  qnite  easily  distingiiished  from  that  d 
the  principal  oassb 
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Beeeiver  — foreign  earporaHon  *-  leane  to  mm. 

A  salt  Against  a  receiyer  of  a  foreign  corporation  for  damages  will  not  be  0M- 
tained  without  leave  of  the  court  which  appointed  the  lecelver.* 

ACTION  of  damages  for  personal  injuriesy  against  a  receiTer, 
appointed  in  Virginia,  of  a  railway  company  of  that  State. 
Defendant  pleaded  that  no  leave  to  sue  had  been  obtained  from  the 
court  which  appointed  the  receiver.    The  plaintiff  demurred. 

*S^.  8.  Henkle^  for  plaintiff. 

Walter  S.  Cox  and  Suiden  Kent,  for  defendant,  cited  Parker  T. 
Browing,  8  Pai.  388;  Albany  City  Bank  v.  Schermerhomy  9  id.  372; 
Jaylor  v.  Baldwin,  14  Abb.  Pr.  166  ;  DeOrooi  v.  e/ay,  30  Barb.  483; 
0.  &  M.  R.  R.  Co.  v.  Davis,  23  Ind.  653;  Me  v.  Gibson,  7  Pai. 
513;  O.dM.  R.  R.  Co.y,  Fitch,  20  Ind.  498;  Tink  y.  Runddi, 
10  Beav.318;  Edwards  on  Rec'rs,  p.  145  ;  Meara^s  AdnCr  v.  Hoh 
brook,  etc.,  20  Oliio  St.  137  ;  s.  c,  5  Am.  Rep.  033  ;  Henderson  t. 

•  See  CagiU  v.  TIV>o2dHd0e  (8  Baxt.  680),  35  Am.  Uep    .16. 
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Walker,  55  Ga.  481;   VennofU  and  Canada  B.  R.    Co.  v.    Vermoni 
Central  R.  A,  46  Vt  798. 

MacArthub,  J.  The  plea  demurred  to  would  probably  nofc  be 
snstained  in  the  State  of  Vermont,  because  the  courts  of  that  State 
appear  to  have  decided  that  a  receiver^  operating  a  railroad  as  a 
common  carrier,  would  be  liable  in  an  action  for  damages  occasioned 
by  any  breach  of  his  obligation  while  acting  in  that  capacity.  In 
Paige  v.  Smithy  99  Mass.  895,  this  doctrine  is  imputed  to  the  courts 
of  that  State,  and  it  is  held  that  a  receiver  appointed  there  would 
be  equally  liable  to  an  action  in  the  courts  of  another  State  for  Ia 
similar  cause  of  action,  instituted  without  the  permission  of  the 
court  appointing  the  receiver.  In  Kinney  v.  Crockery  18  Wis.  74, 
and  Allen  v.  CetUral  R,  R,  of  lowa^  42  Iowa,  683,  the  same  rule  is 
asserted.  With  the  exception  of  these  authorities,  it  is  not  too  much 
to  say  that  the  decisions  in  England  and  in  the  United  States  are 
to  the  effect  that  it  is  requisite  to  apply  to  the  Court  of  Chancery  in 
which  the  receiver  was  appointed,  when  a  suit  is  to  be  brought 
against  him  in  his  official  capacity.  This  rule  is  established  by  so 
many  authorities  that  citation  is  scarcely  necessary.  The  briefs  of 
coansel  are  sufficiently  full  of  such  references.  The  possession  of 
the  receiver  is  considered  that  of  the  court,  and  it  is  therefore  re- 
frarded  as  the  duty  of  the  court  to  protect  the  possession  of  its  of- 
ficer from  any  invasion  of  persons  or  suits  at  law.  Any  party  may 
come  into  court  and  test  the  justice  of  any  claim  he  has  upon  the 
fnnd,  and  he  may  be  himself  examined  yro  intereese  stia.  If  be  has 
a  prior  interest  it  will  be  protected,  and  he  will  be  permitted  to 
bring  such  suits  at  law  as  may  be  proper  to  determine  any  legal  or 
eqaitable  rights  he  may  have  upon  the  estate.  The  Court  of  Chan- 
cery liaving  acquired  jurisdiction  of  the  subject-matter,  will  retain 
it  for  the  benefit  of  those  who  may  be  found  ultimately  entitled  to 
it.    2  Story's  Eq.  Jur.,  §§  331-334 ;  Parker  v.  Browning,  8  Pai.  388, 

It  was  earnestly  urged  by  counsel  for  plaintiff  that  this  was  a 
mere  claim  for  damages,  and  that  it  did  not  affect  the  possession  of 
the  property  in  the  receiver.  The  same  view  was  relied  upon  in 
WiswaU  V.  Sampson,  14  How,  52.  The  Supreme  Court  disposed  of 
that  view  of  the  case  by  observing:  "  But  conceding  tlie  preceding 
[at  law]  did  not  disturb  the  possession  of  the  receiver,  the  argu- 
ment does  not  meet  the  objection.  The  property  is  a  fund  in  court, 
to  abide  the  event  of  the  litigation,  and  to  be  applied  to  the  pay- 
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menfc  of  the  judgment  creditor,  who  has  filed  his  bill  to  remove  im- 
pediments in  the  way  of  his  execution.  If  he  has  succeeded  in 
establishing  his  right  to  the  application  of  any  portion  of  the  fand, 
it  is  the  duty  of  the  court  to  see  that  such  application  is  made; 
and  in  order  to  efFect  this,  the  court  must  administer  it  independ- 
ently of  any  rights  acquired  by  third  persons  pending  the  litiga- 
tion." So  that  wherever  a  claim  is  made  which  will  afFect  the 
estate,  the  court  will  pay  no  respect  to  it  when  acquired  during  the 
suit,  unless  presented  for  audit  and  adjudication.  The  court  will 
administer  the  property  and  protect  and  preserve  every  interest 
This  is  the  rule  as  settled  by  the  Supreme  Court,  and  we  must  fol- 
low it  as  binding  authority.  The  Supreme  Courts  of  the  StstM 
may  entertain  different  views,  and  feel  that  they  are  not  bound  by 
the  decisions  of  that  tribunal.  Not  so  with  us.  And  until  a  dif- 
ferent rule  shall  prevail,  we  must  adhere  to  that  so  clearly  estalK 
lished. 
There  must  be  judgment  for  the  defendant  upon  the  demurrer. 


H01LS8  y.  TJkited  Statbb. 

(8  MttoAitlmr,  870. ) 

Ortminal  law —  larcinp  of  goods  of  mmto/o^  mm  Mnm. 

For  larceny  of  the  goods  of  several  at  the  same  time  there  eaa  be  9omik/km 

and  sentence  bat  for  a  single  c^fbnsew* 

r\  ERTIORARI.    The  opinion  states  the  oaae. 

A.  O.  Riddle,  for  petitioners. 

ff.  H.  Wells,  for  United  States. 

« 

Mac  Arthur,  J.  This  is  a  writ  of  cefiiorarito  the  police  ooort 
The  petitioners  for  the  writ  set  forth  that  they  are  detained  and 
imprisoned  in  the  jail  of  the  District  of  Columbia  under  color  of  1^ 
pretended  judgment  and  sentence  of  the  police  court  of  saiddis* 
triet    They  also  allege   that  on   October  25,  1877,  they  were  ooa* 

*To  same  effect.  Wilmn  v.  State  (4fi  Tex.  70),  2S  Am.  Hep.  602. 
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Ticted  in  said  last  named  conrt  on  three  several  informations  charging 
them  with  three  seTeral  larcenies,  and  sentenced  to  imprisonment 
for  a  period  of  one  hundred  and  eighty  days  each  on  each  of  said 
informations.  They  then  aver  that  all  of  said  larcenies  were  one 
act,  done  and  committed  at  one  place  and  one  time ;  that  the  prop- 
erty alleged  to  have  been  stolen  was  the  property  of  three  several 
personsy  bat  was  altogether  in  one  room  and  all  taken  by  the  same 
act ;  that  said  larceny  was  illegally  severed  into  three,  by  meana 
whereof  the  petitioners  were  subjected  to  three  times  as  much  im- 
prisonment as  the  law  awards  for  the  alleged  crime.  They  repre- 
sent that  they  have  now  suffered  the  full  term  of  one  hundred  and 
eighty  days'  imprisonment,  the  period  beyond  which  they  cannot  be 
detained. 

The  return  of  the  writ  consists  of  the  information  and  the  con- 
victions, but  there  is  nothing  on  the  facts  of  this  record  to  show 
that  the  goods  stolen  were  all  taken  at  the  same  time,  or  in  a  single 
transaction.  The  larceny  is  charged  in  each  of  the  informations  as 
if  it  had  been  a  separate  larceny,  and  nothing  appears  to  contradict 
this  view,  unless  it  is  the  fact  that  each  imformation  charges  the 
goods  to  have  been  stolen  on  the  same  day.  We  do  not  think  that 
this  circumstance  alone  is  sufficient  to  show  that  the  police  court 
exceeded  the  limits  of  its  jurisdiction.  We  are  therefore  of  opin- 
ion that  the  writ  must  be  quashed.  The  matter  set  forth  in  the 
petition  can  more  properly  be  examined  on  a  writ  of  habeas  corpus. 
The  return  of  the  officer  can  be  controverted  in  that  proceeding, 
and  the  petitioners  will  have  the  right  to  introduce  such  other 
facts  and  circumstances  as  may  be  material  to  their  case.  R  S.,  § 
760.  We  think  this  is  not  the  practice  in  acase  of  certiorari,  where 
the  question  is  to  be  decided  upon  the  record  alone,  without  the 
right  of  denying  any  of  the  facts  it  contains.  This  writ,  however, 
might  be  used  in  aid  of  a  habeas  corpus,  and  then  the  record  and 
circumstances  could  be  brought  fully  before  the  court  for  its  deci- 
sion. The  pnnciple  of  law  in  the  case  was  however  discussed  at 
laige  on  the  aigument,  and  it  has  been  suggested  that  an  expres- 
sion of  opinion  would  be  advisable  with  a  view  to  the  future  prac- 
tice. To  meet  this  expectation  we  have  carefully  considered  the 
question^  and  are  prepared  to  decide  it. 

All  the  judges  who  heard  the  argument  are  of  opinion  that  where 
the  laroeuy  consists  of  a  single  act,  and  the  stolen  goods  belong  to 
differeat  pefBons,  it  is  unnecessary  that  there  should  be  separate 
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iiiiormations  or  indictments,  and  that  in  such  case  there  can  only 
be  a  single  conviction  and  sentence.  It  is  a  rule  of  criminal  plead- 
ing, that  where  several  articles  of  property  are  stolen  at  the  same 
time  and  place,  the  stealing  constitutes  but  one  offense  and  should 
be  so  charged  in  the  indictment  or  information.  It  is  regarded  as 
a  single  act  and  the  result  of  one  intention.  I  do  not  belieye  it  is 
necessary  to  cite  any  authority  in  support  of  this  familiar  princi- 
ple. Where  the  articles  are  stolen  at  different  times,  they  are  difJEer- 
ent  acts  of  larceny,  and  may  be  charged  as  different  offenses.  '^  But 
it  seems  that  if  the  property  of  several  persons,  lying  together  in 
one  bundle,  or  chest,  upon  the  same  table,  or  even  in  the  same  Jumse, 
be  stolen  together  at  one  time,  the  value  of  the  whole  may  be  put 
together,  for  such  stealing  is  one  entire  felony.''  2  Buss,  on  Cr. 
177. 

And  to  the  same  effect  is  1  Hale's  P.  G.  531,  where  the  author 
gives  the  illustration  :  ^'  But  it  seems  to  me  that  if,  at  the  same 
time,  he  steals  goods  of  A.  to  the  value  of  sixpence,  goods  of  B.  to 
the  value  of  sixpence,  and  goods  of  C.  to  the  value  of  sixpence, 
being,  perchance,  in  one  bundle,  or  upon  a  table,  or  in  ofieehop, 
this  is  grand  larceny,  because  it  is  one  entire  felony,  done  at  the 
same  time,  thoagh  the  persons  had  several  properties ;  and  there- 
fore in  one  indictment  they  make  grand  larceny."  See,  also,  3 
Chit.  Cr.  L.,  1159,  in  the  note.  Now,  if  the  petition  in  this  case 
truly  avers  that  the  larcenies  set  up  in  the  three  several  informations 
wei*e  of  goods  stolen  at  the  same  time,  and  by  the  same  act,  and  at 
the  same  place,  although  of  different  owners,  then  according  to 
this  authority,  such  stealing  is  one  entire  larceny,  and  may  there- 
fore bo  embraced  in  the  same  imformation  for  the  purpose  of  mak- 
ing a  case  of  grand  larceny  and  increasing  the  punishment.  It 
appears  from  the  certified  copies  of  the  informations  that  each 
charges  only  petit  larceny,  and  the  combined  value  of  the  goods 
alleged  to  have  been  stolen  is  not  sufficient  to  make  a  case  of  grand 
larceny  under  our  penal  code.  For  a  single  act  of  petit  larceny 
the  defendants  may  be  imprisoned  at  most  for  a  period  of  six 
months,  but  because  there  were  three  several  owners  of  the 
property  they  have  been  tried  and  punished  three  times  for  the 
same  criminal  act,  and  have  been  sentenced  to  imprisonment  a 
whole  year  beyond  the  period  prescribed  by  authority  of  law.  ^e 
cannot  sanction  this  practice.  We  are  referred  to  United  States  v. 
fieerman,  5  Cr.   G.  G.  B.  412,  where  a  majonly  of  the  late  Circuit 
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Court  decide  that  if  the  goods  of  several  peraons  are  stolen  at  the 
same  time,  the  stealing  of  each  person's  goods  constitutes  a  distinct 
offense,  and  may  he  the  subject  of  a  distinct  and  separate  indict- 
ment Chief  Justice  Cranch  delivered  the  opinion  of  the  court, 
and  it  was  relied  upon  as  showing  the  practice  which  has  always 
prevailed  in  this  district.  I  have  carefully  read  the  remarks  of  the 
learned  chief  justice.  The  authorities  which  he  cites  refer  to 
cases  of  buiglury,  or  are  in  regard  to  the  construction  of  ancient 
English  statutes.  He  also  states  that  he  had  examined  down  to 
that  time  eveiy  case  of  larceny  in  the  then  county  of  Washington, 
and  found  only  ten  indictments  charging  in  one  count  stealing  the 
goods  of  several  persons  at  the  same  time.  There  is  a  vigorous 
and  earnest  dissent  by  one  of  the  three  judges.  We  are  unable  to 
recognize  that  judgment  as  law,  for  it  authorises  in  the  practice  of 
this  conrt  the  doctrine  that  for  one  offense  a  prisoner  may  be  tried 
and  pmiished  three  times,  or  as  many  times  as  there  are  distinct 
owners  of  goods  stolen  at  the  same  time.  To  divide  one  larceny 
into  several  because  there  were  several  owners  of  the  property  is 
contrary  to  the  constitutional  guaranty  and  the  spirit  of  the  com- 
mon law ;  and  if  the  statements  in  the  petition  are  true,  two  of 
the  convictions  were  wrong,  and  the  prisoners  should  be  discharged 
upon  the  expiration  of  the  sentence  on  the  first  information. 

An  objection  was  urged  that  an  information  or  indictment 
charging  the  stealing  of  the  goods  of  different  persons  at  the  same 
time  would  be  bad  for  duplicity.  No  objection  of  that  kind  would 
be  available  within  the  rule  here  laid  down,  provided  the  value  and 
owner  of  each  article  were  specifically  set  forth.  State  v.  Merrill, 
44  N.  H.  624;  Slate  y.  Daniels,  32  Mo.  558.  But  where  the  in- 
dictment contains  several  counts,  each  stating  a  different  owner  for 
distinct  portions  of  the  goods  taken  at  the  same  time,  or  where,  as  in 
this  case,  there  are  different  informations,  each  containing  an  aver- 
ment of  ownership  for  distinct  parcels  of  the  goods,  there  can  be  but 
one  judgment  and  one  term  of  imprisonment 

But  for  the  reasons  already  stated,  the  writ  may  be  quashed 
without  prejndioe  to  the  rij^t  of  the  petitionen  raing  oat  a  AataM 
Miyai, 
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(3  MacArthur,  4BL) 
Damages — meamire  of —  assault  and  haUerjf, 

"Exemplaiy  damages  cannot  be  recovered  in  a  ciTil  action  for  an  aaeanH 
iMittery  which  is  also  puniahable  by  a  criminal  proeecution.* 


ACTION  of  damages  for  assault  and  battery  by  defendant's 
on  plaintiff's  wife.     The  opinion  states  the  case.    The  plaint* 
iff  had  judgment  below. 

8,  S.  Henhls  and  J.  Wilson^  for  plaintiff. 

R.  F,  Merrick  and  R.  Ross  Perry,  for  defendants. 

Wylib,  J.  [Omitting  other  points.]  The  plaintiffs'  third  pray» 
^as  also  granted,  which  was  as  follows  :  '^  If  the  jury  find  that 
the  assault  and  beating  was  without  immediate  or  recent  proYOca- 
tion,  and  was  malicious  or  wanton,  they  must,  in  addition  to  com- 
pensatory damages  and  damages  for  wounded  feelings,  give  puni- 
tive damages.". 

This  instruction  is  objectionable  in  that  it  tells  the  jury  the? 
must  give  the  punitive  damages  in  the  case  supposed.  It  contains 
iilso  the  same  errors  as  the  first  two  instructions,  as  it  assumed  that 
the  evidence  had  established  the  existence  of  mental  suffering  on 
the  paii;  of  Mrs.  Huber. 

Lastly,  it  is  objectionable  in  its  method  of  classifying  the  dam- 
itges,  which  it  divides  into  three  sorts:  first,  the  compensatoij ; 
second,  for  the  mental  sufferings ;  and  third,  the  punitive. 

The  first  instruction  granted  was  intended  to  include  all  damages  of 
the  compensatory  class,  and  might  properly  include  remuneration 
for  wounded  feelings  and  mental  suffering ;  the  second  required  fhe 
jury  to  find  (in  the  given  case)  distinct  damages  under  that  decision 
on  account  of  mental  suffering;  and  the  third  instruction  told  the 
jury  that  in  the  case  there  supposed  they  must  find  punitive  dam* 
iiges. 

Now  there  are  properly  only  two  classes  of  damages  known  in 
the  law  for  such  cases  as  this  —  the  compensatory,  and  those  called 

To  same  effect.  Fay  v.  Pmrker  (58  N.  H.  848),  16  Am.  Bep.  9lfk 
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Aometimcs  punitive,  sometimes  exemplary,  and  sometimes  vin* 
dictive. 

Under  the  instructions  which  were  granted  in  this  case  it  is  by 
no  means  certain  that  double  compensation  for  the  mental  sufFer* 
ing  might  not  have  been  given  by  the  jury,  and  possibly  were  given. 

As  respects  the  obligatory  character  of  the  second  and  third  in- 
struct ions,  requiring  the  jury  to  give  damages  in  addition  to  those 
merely  compensatory,  in  the  cases  put,  respectively,  in  those  in- 
-structions,  it  has  always  been  held  that  binding  instructions  of 
that  character  were  erroneous.  In  a  learned  note  to  Sedgwick,  page 
466,  many  authorities  have  been  brought  together,  in  which  such 
instructions  are  shown  to  be  erroneous,  and  we  are  content  at  pres- 
ent to  do  no  more  than  to  refer  to  that  collection. 

In  addition  to  these  views,  the  case  is  presented  in  another  aspect 
4inder  the  principle  which  was  announced  by  the  unanimous  opinion 
-of  the  Supreme  Judicial  Court  of  Massachusetts,  in  Austin  v. 
Wihon,  4  Mete.  373.  That  was  an  action  for  libel  by  the  female 
defendant  upon  the  female  plaintiff,  and  was  tried  before  the  chief 
jadtioe  of  the  Common  Pleas.  The  damages  obtained  were  small, 
•and  the  plaintiffs  carried  np  their  case  oA  exceptions  to  the  charge 
of  that  court  The  higher  court  at  that  time  was  composed  of 
Shaw,  C.  J.,  and  of  Wilder,  Dewey,  Metoalf,  and  Fletcher  ; 
•and  their  opinion  was  as  follows : 

''We  are  of  opinion  that  the  jury  were  rightly  instructed  that 
the  damages  in  this  case  must  be  limited  to  a  compensation  for  the 
injury  received.  Whether  exemplary,  vindictive,  or  punitive  dam- 
•ages — that  is,  damages  beyond  a  compensation  or  satisfaction  for 
the  plaintiff's  injniy  —  can  never  be  legally  awarded  as  an  example 
to  deter  others  from  committing  a  similar  injury,  or  as  a  punish- 
ment of  the  defendant  for  his  malignity,  or  wanton  violation  of 
social  duty  in  committing  the  injury  which  is  the  subject  of  this  suit, 
is  a  question  upon  whiofa  we  are  not  now  required  nor  disposed  to  ex- 
press an  opinion.  The  arguments  and  the  authorities  on  both  sides  of 
this  question  are  to  be  found  in  2  Greenl.  on  Ev.,  title  Damages,  and 
Sedg.  on  Dam.  39,  etc.  If  such  damages  are  ever  recoverable,  we 
are  clearly  of  opinion  that  they  cannot  be  recovered  in  an  action 
for  an  injury  which  is  also  punishable  by  indictment,  as  libel,  and 
iMsaalt  and  battery.  If  they  could  be,  the  defendant  might  be 
punished  twice  for  the  same  act  We  decide  the  present  case  on 
this  single  ground.     See  Thorhy  v.  Lord  Kerry ,  4  Taunt  355; 
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Whitney  t.  Hitchcock,  4  Den.   461 ;  Taylor  v.  Carpenter,  3  Woodb. 
&  Min.  1-22.*' 

XJndoabtedly  a  party  charged  with  publishing  a  libel,  or  the  com- 
mission of  an  assault  and  battery,  is  liable  at  the  same  time  to  a 
civil  action  for  damages  and  to  a  criminal  prosecution  for  his  of- 
fense against  the  public;  and  this  decision  recognizes  that  princi- 
ple. But  in  all  cases  where  this  double  liability  exists,  the  damages 
in  the  action  should  be  compensatory  only,  and  not  punitire. 

Even  this  rule  will  be  found  to  be  sufficiently  latitudinons  for 
all  the  ends  of  justice,  and  there  should  be  some  limit  to  restrain 
juries  from  running  wild  in  the  matter  of  damages. 

Compensatory  damages  include  such  as  the  jury  may  award  for 
injuries  done  to  the  person,  for  all  the  expenses  immediately  re- 
sulting from  such  injuries,  for  loss  of  time,  for  disabilities,  for  loss 
of  health,  for  bodily  pain,  and  for  mental  sufFerings,  including 
allowance  on  these  accounts  for  the  future. 

Surely  these  are  no  narrow  boundaries  for  the  range  of  juries  in 
the  irresponsible  exercise  of  their  fancy  or  their  discretion.  It  ap 
pears  to  us  that  after  damages  have  been  computed  on  all  these 
several  grounds,  no  defendant  who  is  still  liable  to  fine  and  impris- 
onment by  the  criminal  law  should  be  further  punished  by  the  in- 
fliction of  punitive  damages  for  the  benefit  of  a  plaintiff  who  is 
already  compensated,  and  who  is  no  more  entitled  to  them  than 
any  other  member  of  the  community. 

Cases  however  may  happen,  as  such  cases  have  happened,  vhere 
the  injury  done  may  be  aggravated  by  wanton  violation  of  the 
rights  of  others,  by  malice,  or  revenge  without  cause,  resulting  in 
a  species  of  injury  whose  effects  can  neither  be  calculated  nor  com- 
pensated, and  for  which  the  law  has  provided  no  remedy  excepUn 
action  for  damages.  These  constitute  the  class  of  injuries  for 
which  damages,  both  compensatory  and  punitire,  may  justly  be 
awarded.  The  seduction  of  a  wife  or  daughter  belongs  to  this 
class. 

[Omitting  other  points.  ] 
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Vuraov  V.  Bbybbidob. 

(BlfMArtliur.OTO 

Pmrinshkfp — parMpaiion  in  proJIU  a9eampmuaUffn'~'ncUe$. 

A.  and  B.,  ooputiMn*  Agreed  with  their  saleamftn  G.  to  aaeodate  his  daido 
with  the  firm,  end  to  give  him  a  percentage  of  the  aalee  for  his  oompensa- 
tioo,  and  that  he  ahould  not  he  liaUe  for  the  debts.  Thejr  advertised  in  a 
newspaper  that  C  was  to  have  an  Interest  in  the  establishment.  HM,  that 
»aredltor  of  the  firm  eoold  not  recover  against  G.  withoot  proof  that  pre- 
vioosly  to  giving  credit  be  knew  of  the  pabllcation,  or  that  defendant  held 
himself  out  as  partner,  and  that  plaintiff  trosted  him  as  partner. 

ACTION  on  a  promissory  note  made  by  G.  S.  Fowler  &  Co.  The 
defendant  was  sued  as  member  of  that  firm.  The  plaintiff 
gave  in  evidenoe  the  following  advertisement  published  in  **  Th$ 
Naiional  InMUgenegr*'  newspaper,  abont  the  Ist  of  April,  1858: 
"*  Notioo  1  M«  Wm.  Beveridge  has  an  interest  m  onr  establishment 
from  the  let  instant.  We  trusty  with  his  additional  aid,  eta,  we 
shall  be  abk  to  offer  farther  indnoements  in  our  business.  G.  S. 
Fowler  &  Co."  It  appeared  that  before  the  publication  the  defend* 
ant  was  employed  by  the  firm,  then  consisting  of  Charles  8.  Fowler 
and  John  F.  Webb,  as  a  salesman,  at  a  fixed  salary;  and  about  that 
time  the  following  agreement  was  made. 

**  We,  the  undersigned,  do  hereby  agree  to  associate  with  us  the 
name  of  M.  Wm.  BcTeridge,  for  the  space  of  one  year,  for  the  pur- 
pose of  conducting  the  crockery  business  in  its  various  branches, 
under  the  name  and  style  of  C.  8.  Fowler  &  Co. ;  the  said  M. 
WnL  BeTcridge  to  receiTe  for  his  services  the  rate  of  four  per  cent 
on  the  gross  amount  of  cash  and  credit  sales;  but  in  no  case  shall 
the  said  M.  Wm.  Beveridge  be  considered  bound  for  any  debt  or 
debts  of  the  above-named  firm." 

It  also  appeared  that  defendant  had  no  more  control  in  the  busi- 
ness in  the  said  firm  after  than  before  said  agreement;  that  he 
never  signed  the  firm-name,  purchased  goods,  nor  contracted  debts 
in  his  name;  and  was  not  acquainted,  in  any  way,  with  its  business 
or  books,  except  so  far  as  it  was  necessary  in  the  discharge  of  his 
duty  as  salesman. 

The  defendant  asked  the  court  to  instruct  the  jury  as  follows: 

First  That  the  publication  offered  in  evidence  was  not  a  Qeolar» 
Vol.  XXXVI— 15 
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ation  of  partuership^  and  had  not  the  effect  to  make  defendant 
i-esponsible,  as  a  partner,  for  the  debts  of  the  firm  of  C.  S.  Fowler 
&  Co.,  notwithstanding  that  it  was  authorized  by  him. 

Second.  That  in  the  alj^sence  of  actaal  proof  of  partnership,  ihe 
plain-tiff  cannot  recover  from  defendant  in  this  action  without 
proving  that  he/ the  defendant^  held  himself  ont  to  plaintiff's  in- 
testate as  snch  partner,  and  that  she  gave  the  credit  to  said  firm, 
oat  of  which  the  note  in  snit  grew,  believing  defendant  to  be  a 
member  thereof;  that  it  is  not  sufficient  to  show  that  defendant 
held  himself  out  to  the  world  generally  as  a  partner;  but  it  muse 
be  proved  that  he  so  held  himself  out  to  the  plaintiff's  intestate, 
and  that  the  publication  was  not  such  holding  himself  out  to  her, 
nor  sufficient  to  make  him  liable  as  a  partner  in  this  action,  union 
the  jury  found  that  it  came  to  her  knowledge  before  the  credit  was 
given. 

Third.  That  the  publication  is  merely  a  circumstance  which 
may  be  considered  as  tending  to  prove  actual  knowledge  by  plaint- 
iff's intestate  that  defendant  held  himself  out  as  a  partner, 
but  does  not  raise  a  presumption  of  such  knowledge^  to  be  rebutted 
by  the  defendant ;  and  unless  the  jury  are  satisfied  that  such  Jmowl* 
edge  existed  the  defendant  is  not  liable. 

These  requests  were  refused. 

A.  O.  Riddle  and  Francis  Milhr,  for  plaintiff. 
W.  S.  Cox  and  W.  B.  Webh^  for  defendant 

Hagneb,  J.  The  defendant's jSr8/  prayer  presents  to  the  coui 
the  question  whether  the  advertisement,  in  itself ,  was  a  declaratioii 
which  was  sufficient  to  bind  the  defendant  as  a  partner,  as  to  anj 
person  who  may  have  dealt  with  the  firm  after  seeing  the  advertise- 
ment   In  our  opinion  it  was  legally  entitled  to  no  such  effect 

It  merely  stated  that  '^  from  the  Ist  instant"  Beveridge  had  ''an 
interest  in  the  establishment,"  which,  in  itself,  furnishes  no  proof 
that  he  was  to  be  a  member  of  the  firm ;  since  a  participation  in 
profits,  if  the  language  necessarily  implied  even  that,  does  not,  in 
itself,  constitute  the  recipient  a  partner. 

In  Pollock's  Digest  of  the  Law  of  Partnership,  page  2,  it  is  de- 
clared that  the  nearest  approach  to  a  precise  definition  which  has 
been  given  by  judicial  authori{y  in  England  is  the  statement  that 
**  to  constitute  a  partnership  the  parties  must  have  agreed  to  carr] 


DISTBICT  OF  COLUMBIA.  115 

ViBBon  ▼,  Beyeridge. 

*  -   ■  a  •         . 

on  bosiiiesa  and  share  the  profits  in  common,  where  ^ profits^  mean3 
the  excels  of  returns  over  onfrlajs.''*  So  far  from  conveying  any 
such  idea,  the  language  of  the  adyertis^ment  would  seem  to  rep0l 
it.  It  simply  gives  notice  that  from  the  date  specified  Beveridge 
'^has  an  interest,"  and  it  contains  the  further  expressions,  '^our 
establishment,"  "our  business,"  **we  trusty"."  we  shall,"  "his  ad- 
ditional aid;"  and  it  is  not  signed  by  Beveridge  or  by  the  individ- 
ual members,  but  with  the  old  firm-name.  For  these  rea8onB>  we 
think  the  first  prayer  of  the  defendant  should  have  been  granted. 

In  our  opinion  the  second  prayer  of  the  defendant  correctly  em- 
bodied the  law  upon  the  point  involved.  Where  the  party  sued  in 
reality  was  not  a  partner,  he  cannot  be  held  answerable  to  a  cred- 
itor at  the  firm,  unless  it  is  proved  in  some  satisfSEM^tory  manner  that 
the  plainti£F,  at  the  time  the  credit  was  giyen  to  the  firm,^  had  been 
induced  to  believe  that  the  defendant  was  in  fact  a  partner,  by 
some  act  or  declaration  on  his  part  which  had.  come  to  the  plaint- 
ifTs  knowledge,  and  upon  the  faith  of  which  he  gave  thQ  credit 
This  is  succinctly  stated  in  note  8  to  section  65  of  Story  on  Part- 
nership. See,  also.  Pollock,  p.  26.  A  person  who  is  not  really  a 
partner  may  by  act  or  declaration  untruly,  and  withouc  f^utho^ty, 
represent  himself  as  such  to  others,  and  thereby,  under  soine  ^r- 
cumstances,  expose  himself  to  liability  aS:  a;  member  .of  the  firm. 
Pollock^  22.  Such  act  or  declaration  is  known  as  ''  holding  out " 
oneself  as  a  partner;  and  upon  the  plain  principle  of  honesty  such 
conduct  estops  a  defendant  from  afterward  disclaiming  the  charac- 
ter he  has  thus  Toluntarily.  assumed.'  But  such,  conduct  will  not 
entitle  the  plaintiff  to  rrecover  against  such  a  defendant  unless  it 
had  previously  *^  been  known  to  the  person  who.  seeks  to  ma)(e  him 
liable;  otherwise  th«re  is  no  duty  toward  that  person."  Pollock, 
pp.  23-4 ;  1  Taylor  on  Ev.,  §  773.  Whatever  force,  therefore,  the 
advertisement  might  be  supposed  to  have,  if  it  had  previously  come 
to  the  notice  of  the  plaintiff's  intestate,  the  prayer  properly  stated 
that  it  could  have  no  such  effect  unless  he  had  been  so  apprised 
of  it 

The  third  prayer  raises  the  question  as  to  the  legal  value  of  the 
proof,  that  the  advertisement "  had  been  published  in  *  The  NtUumal 
IfUMigencm',*  a  newspaper  published  in  the  city  of  Washington, 
and  having  a  large  circulation  in  Washington  audits  vicinity,  three 
times;"  for  there  is  no  other  evidence  whatever  upon  the  point  pre- 

*  To  Mine  effeot,  Sanfftton  ▼.  Hath,  6S  Md.  178,  IW^ Bbp. 
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sented  to  this  court  by  the  ezoeption.  There  is  therefore  nothing 
before  tn  to  show  that  the  plaintifTs  intestate  lived  'Mn  Washing- 
ton or  its  yieinity,''  or  that  she  took  the  paper,  or  had  the  opportu- 
nity of  seeing  the  notice;  and  in  the  absence  of  snch  proo^  tlie 
mere  fact  of  the  pnblication,  m  our  opinion,  was  entirely  insuffi- 
cient, in  the  words  of  the  authorities,  ^  to  lead  the  jury  to  conclude 
that  she  had  any  knowledge  that  it  had  been  published  at  the  time 
of  this  transaction.  The  very  point  has  been  settled  by  the  au- 
thorities here  and  in  England.  3  Taylor  on  £v.,  §  1479;  Boyd  v. 
McCanUj  10  Md.  118. 

The  bare  fact  of  publication,  then,  being  insufficient  to  enable 
the  jury  to  conclude  that  the  notice  had  come  to  the  knowledge  of 
the  plaintifiPs  intestate,  the  defendant  had  a  right  to  ask  that  the 
jury  should  be  instructed  that  there  was  a  total  failure  of  evidenoe 
upon  the  point.  The  instruction  as  asked  was  less  fitvorable  to  the 
defendant  than  he  was  entitled  to  claim. 

This  position  is  fully  sustained  by  the  authorities,  and  we  adopt 
as  our  own  the  language  of  the  Court  of  Appeals  of  Maryland. 
Clark  V.  Dedertck,  31  Md.  148.  ^<The  legal  sufficiency  of  theeTi- 
dence  adduced  to  sustain  the  issue,  or  to  establish  any  particular 
fact  material  to  its  determination,  is  a  question  of  law  and  not  of 
fact ;  and  whenever  it  is  so  light  and  inconclusive  that  no  rational, 
well-constructed  mind  can  infer  from  it  the  fact  which  it  is  offered 
to  establish,  it  is  the  duty  of  the  court,  when  applied  to  for  that 
purpose,  to  instruct  the  jury  that  there  is  no  evidence  before  them 
to  warrant  their  finding  the  fact  thus  attempted  to  be  proven.'' 

We  therefore  reverse  the  rulings  excepted  to,  and  remand  the 
ease  for  a  new  trial 

Reversed  and  rmmmtUL 
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lUHgiaus  mtdety --ultra  ioire$ — Mcurman, 

A  sfwietj  inaorponted  for  rellgloas  worahip  has  no  power  to  oontract  for  i 
at«»inlMMU  ezearsioii,  to  raiiie  money  for  the  church  purposes,  and  cannol 
reeover  for  expenses  or  loss  of  anticipated  profits  by  reason  of  the  defend* 
ant's  breach  of  such  contract. 

ACTION  for  breach  of  contract  to  farnish  a  steamboat  for  an 
excursion  in  the  interest  of  a  religions  society.  The  facts 
BDfBciently  appear  in  the  opinion.  The  plaintiffs  had  judgment 
below. 

«/.  J  Abrams  and  R.  E.  Lester^  for  plaintiffs  in  error. 
John  M.  Ouerard,  for  defendant 

Blbcklet,  J.  1.  Perhaps  the  most  important  question  is  as  to 
the  power  of  the  corporation  to  make  the  contract  **  A  corpora- 
tion is  an  artificial  person  created  by  law  for  specific  pnrposes,  the 
limit  of  whose  existence,  powers  and  liahilitios  is  fixed  bv  the  jiof  of 
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incorporation^  nsaally  called  its  charter."  Code,  §  1670.  *'A11 
corporations  have  the  right  to  sue  and  be  sued,  to  have  and  use  a 
common  seal,  to  make  by-laws,  binding  on  their  own  members,  not 
inconsistent  with  the  laws  of  tfa6  State  and  of  the  United  States,  to 
receive  donations  by  gift  or  will,  to  purchase  and  hold  such  property, 
real  and  personal,  as  is  necessary  to  the  purpose  of  their  organization, 
and  to  do  all  such  acts  as  ai'e  necessary  for  the  legitimate  execution 
of  this  purpose  "  Id.,  §  1679.  "  The  power  to  create  corporations 
in  this  State  rests  in  the  general  assembly,  and  the  courts  by  whom 
all  charters  must  be  granted. '^  Id.,  §  1674.  *^  A  private  corpora- 
tion for  any  purpose  whatever,  except  banking  or  insurance,  may 
be  created  in  this  State  by  complying  with  the  following  provisions- 
The  persons  desiring  the  charter  shall  file  in  the  office  of  the  clerk 
of  the  Superior  Court  of  the  county  in  which  they  desire  to  transact 
business  a  petition  or  declaration,  specifying  the  objects  of  their 
association,  and  the  particular  business  diey  propose  to  carry  on, 
together  with  the  corporate  name,''  etc.  '^  Oorporations  thus 
created  may  exercise  all  the  powers  necessary  to  the  purpose  of  their 
organization,  bu  t  shall  make  no  contract  or  purchase,  or  hold  any 
property  of  any  kind,  except  such  as  is  necessary  in  legitimately 
carrying  into  effect  such  purpose,  or  for  securing  debts  due  to  the 
company.'*    Id.,  §  1676,  ITIT  1»  5- 

With  these  statutory  provisions,  together  with  others  not  neoes- 
sftry  to  be  cited,  in  force,  the  First  Bryan  Baptist  Churcb  was  in- 
corporated by  the  Superior  Court  of  Chatham  county,  on  the  12ih 
of  February,  1867,  on  a  petition  or  declaration  which  specified  as 
the  objects  of  the  association,  **  the  more  efficient  worship  of  Ood, 
the  preservation  and  perpetuation  of  said  church,  and  the  better 
control  and  regulation  of  the  affairs  and  property  thereof."  The 
erection  of  a  church-edifice  appropriate  to  the  congregation  is  cer- 
tainly within  this  enumeration,  as  well  as  within  the  general  scope 
of  the  powers  which  should  appertain  to  a  religious  society,  whether 
incorporated  or  unincorporated.  And  the  same  may  be  said  of  raie- 
ing  money  to  pay  for  the  erection.  This  last  was  the  purpose  which 
moved  the  First  Bryan  Baptist  Church  to  undertake  to  con- 
-duct  an  excursion  from  Savannah  to  Beaufort,  and  to  charters 
steamer  for  the  occasion  ;  there  was  a  debt  outstanding,  contracted 
for  the  erection  of  a  new  brick  church,  and  the  corporation  wished  to 
ruse  money  with  which  to  discharge  it  The  purpose  was  a  worthy 
and  laudable  one,  and  as  we  have  said,  was  within  the  charter  ;  bat 
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the  power  to  raise  money  for  a  proper  object  does  not  carry  with  it 
unlimited  discretion  as  to  the  means  of  raising  it.     Every  corpora* 
tion  must  act  according  to  its  nature ;  a  trading  corporation  mnsfc 
trade,  a  manufacturing  corporation  must  manufacture,  a  banking 
corporation  must  bank,  a  transportation  corporation  must  carry, 
and  a  religious  corporation  must  preach,  teach,  minister  to  spiritual 
edification,  and  promote  works  of  mercy  and  benevolence.    A  church 
incorporated  as  such  cannot  engage,  even  for  a  day,  in  merchan- 
dising, or  in  spinning  or  weaving,  or  in  banking  or  broking,  or  in 
transporting  freight  or  passengern.    It  must  derive  its  income,  not 
from  the  conduct  of  any  worldly  business,  but  from  such  property 
as  it  may  happen  to  own,  and  from  voluntary  contributions.    How- 
ever urgent  its  needs  for  money,  it  cannot  i*en't  a  farm  to  make  a 
crop  of  corn  or  cotton,  nor  a  store  to  buy  and  sell  goods,  nor  a  livery 
stable  to  let  out  horses  and  carriages,  nor  can  it    hire  a  vessel  to 
transport  the  public  upon  rivers  or  the  ocean.    To  charter  a  steamer, 
and  fleU  tickets  to  the  public  for  an  excursion,  is  to  enter  into  the 
responsibilities  and  hazards  of  a  business,  for  gam  and  profit,  not 
mentioned  or  hinted  at  in  ''the  more  efficient  worship  of  Ood,  the 
preservation  and  perpetuation  of  said  church,  and  the  better  con- 
trol and  regulation  of  the  property  thereof."    The  adventure,  it 
seems,  required  a  considerable  outlay  of  church  revenue ;  two  hun- 
dred and  sixty  dollars  for  the  vessel,  and  eighteen  dollars  and  fifty 
cents  for  the  necessary  printing,  advertizing,  ice  and  music.     This 
capital  was  understood  to  be  staked  on  the  success  of  the  ''com- 
mittee "  in  selling  tickets ;  but  perhaps  it  was  not  thought  of  that 
each  ticket  sold  would,  if  good  for  any  thing,  amount  to  a  contract 
on  the  part  of  the  church  to  have  the  buyer  transported  to  Beau- 
fort and  back,  and  that  a  breach  of  the  contract  would  subject  the 
church  to  an  action  on  each  and  every  ticket    What  unseemly  com- 
motion actually  arose  on  account  of  the  failure  of  the  expedition 
Bifty  be  gathered  from  the  evidence ;  a  committeeman  on  board  was 
threatened  with  a  most  profane  form  of  immersion,  two  or  three 
fights  occurred,  a  man  was  knocked  down  with  a  stool,  and  one 
woman  cut  another  with  a  razor.    That  church  members,  in  their 
personal  individual  capacity,  have  the  right,  if  they  think  fit,  to 
get  up  an  exeursion,  as  matter  of  business,  for  the  improvement  of 
the  church  finances,  to  charter  carriages,  ships,  or  railroad  trains 
for  the  purpose,  and  to  sell  tickets  to  the  public,  there  is  no  doubt; 
but  it  seems  to  us  that  an  artificial  entity  which   the  law  creates 
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under  the  name  of  a  corporation  can  do  nothing  of  the  kind  with- 
out the  authority  to  do  it  is  specially  granted.  We  are  looking  at 
transactions  which  involve  business  dealings  with  the  public,  and 
not  merely  at  an  excursion  undertaken  by  the  congregation  for  de- 
votional exercises,  celebrations,  or  recreation.  It  may  be  that  the 
corporate  resources  might  be  drawn  upon  for  an  excursion  of  this 
character,  and  the  corporate  functions  of  the  church  be  enlisted  in 
heading  and  conducting  it  Possibly^  also,  it  would  be  compe- 
tent for  a  church,  as  a  corporation,  to  hire  a  vessel  to  convey 
from  place  to  place  a  company  sent  out  to  solicit  contribu- 
tions for  the  supply  of  its  wants,  or  to  swells  its  exchequer 
In  this  country,  all  support  of  religion  being  voluntary,  there  can 
be  no  question  that  solicitation  is  within  the  scope  of  the  powers 
which  every  religions  corporation  enjoys.  If  a  church  in  Savannah 
wanted  to  employ  a  vessels  to  carry  a  party  over  to  Beaufort  to  col- 
lect funds  by  contribution,  perhaps  it  might  so  do.  The  present 
case  does  not  require  us  to  settle  this  question.  What  was  attempted 
was  to  conduct  a  day's  carrying  business  with  the  public,  and  to  em- 
ploy a  vessel  for  this  purpose.  The  church  was  incorporated  for  no 
such  end,  and  as  means  to  the  ends  for  which  the  corporation  was  cre- 
ated we  think  the  enterprise  was  neithernecessary  nor  appropriate. 
The  contract  was  therefore  ultra  mres.  It  follows  that  there  can  be 
no  recovery  in  this  action  for  the  expenses  incurred  in  preparing  for 
the  excursion,  nor  for  the  profits  lost  an  account  of  the  failure  of 
the  voyage.  The  recovery  must  be  limited  to  the  amount  paid  as 
hire  for  the  vessel,  with  interest  upon  it 
[Omitting  minor  matters.] 
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Criminal  taw^-^if^ancy  —  auauU in  sport — charge  at  to  lam. 

An  Infant,  of  an  age  to  be  responsible  for  orLme,  is  liable  to  criminal  pfoseeo- 
Uon  for  an  iijarj  caused  to  another  by  throwing  a  stone  in  sport  and  witli- 
oot  malice  ;  and  a  charge  by  the  conrt  that  if  the  Jnry  belleye  thst  th» 
defendant  intentionally  hit  the  complainant  with  a  stone,  and  there  was  bo 
legal  Justification,  he  was  guilty  of  assault  and  battery,  and  it  was  their 
duty  so  to  find,  is  not  error.* 

•See  Kaneyr  Com.  (8ft Peon.  St.  S88)«  88  Am.  Sep.  787;  BUonon ▼.  BafnmrifBlnd.  VB^ 
IB  Am.  Rep.  81 
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CONVICTION  of  assanlt  and  battery.  The  court  charged :  ''  If 
yoa  believe,  from  the  evidence  that  Willie  Hill,  the  accused, 
threw  a  rock  at  prosecutor  to  hit  him  and  did  hit  him  —  or  he  was 
the  object  of  his  throw,  and  hit  him,  and  there  was  no  legal  justi- 
fication, he  is  guilty  of  assault  and  battery,  and  it  is  your  duty  so 
to  find.  But  if  yon  believe  he  did  not  throw  at  Hill  and  hit  him, 
and  that  Hill  was  not  the  object  of  his  throw  — or  there  was  legal 
justification,  then  you  would  find  him  not  guilty."  The  court  de- 
clined to  draw  any  distinction  between  the  throwing  of  rocks  in 
anger  and  the  throwing  of  rocks  in  sport  The  opinion  states  other 
facts. 

&  B.  Speneer^  for  plaintiff  in  error. 

Howard  Van  Epps,  city  solicitor,  for  State. 

Blbcklet,  J.  According  to  the  evidence,  a  company  of  boys 
attending  school  were  all  out  in  the  yard  and  most  of  them  were 
engaged  in  playing.  One  (Willie  Love  by  name)  did  not  wish  to 
play.  An  attempt  was  made  by  some  of  his  fellows  to  force  him 
into  the  sport,  as  was  customary  in  dealing  with  a  reluctant  boy. 
One  Richardson  pulled  him  away  from  the  fence.  Love  shoved 
Richardson  off.  The  latter  then  threw  a  rock  and  Love  dodged  it 
Whilst  Love  was  in  the  act  of  rising  from  the  position  which  he 
had  taken  to  evade  this  blow,  Willie  Hill,  the  accused,  threw  a  rock, 
and  JjoYe,  not  seeing  it,  was  hit  in  the  mouth.  If  he  had  seen  it 
in  time  he  could  have  dodged  it,  too.  It  was  a  way  of  playing 
among  the  boys,  to  throw  rocks  atone  another,  and  the  evidence  indi- 
cates that  dodging  was  generally  expected.  Love  and  Hill  were 
relatives,  and  were  perfectly  friendly.  There  was  no  quarrel  or 
cause  of  quarrel  between  them,  and  never  had  been.  The  blow 
with  the  rock  split  Love's  lip  and  broke  one  of  his  teeth. 

1.  There  Is  no  suggestion  that  the  accused  was  wanting  in  age 
or  development,  so  as  to  be  incapable  of  committing  crime,  nor 
that  the  throwing  of  the  stone  was  involuntary.  The  sole  defense 
is,  that  he  threw  in  sport,  without  ill-will  or  anger,  and  with  no 
intention  to  hurt  or  even  hit,  relying  upon  the  expertness  of  his 
schooi-fbllow  in  dodging.  It  is  not  shown,  however,  that  he  did 
not  tkrow  at  the  latter,  or  that  he  gave  any  notice  or  warning  so  as 
to  put  him  upon  guard.  Grant  that  he  desired  and  expected  a  suc- 
Vou  XXXVI  — Ifi 
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cessful  ^' dodge/'  yet  he  did  not  get  it,  and  the  other  boy  was  in  no 
fault  in  not  responding  with  the  anticipated  maneaver ;  he  did  not 
see  the  danger.  Throwing  stones  at  others  for  amasement  is  a 
dangerous  sporty  because  the  tendency  of  it  is  to  wound  or  broisey 
and  thero  is  no  certainty  that  in  a  given  case  the  injury  will  be 
slight  rather  than  serious.  When  one  has  hurled  a  stone  and 
parted  with  all  power  over  it,  the  mischief  it  may  do  where  it  stnkei 
is  not  matter  of  calculation,  but  in  a  great  degree  of  mere  chance. 
Life  itself  is  not  safe  where  stones  are  flying  about,  even  though 
they  be  thrown  by  a  boy.  In  the  present  case,  if  death  had  ensued 
the  offense  would  have  been  manslaughter  at  the  least  ^So, 
throwing  stones  at  another  wantonly  in  play,  being  a  dangerous 
sport,  without  the  least  appearance  of  any  good  intent,  or  doing 
any  other  such  idle  action  as  cannot  but  endanger  the  bodily  hurt 
of  some  one  or  other,  and  by  such  means  killing  a  person,  is  man- 
slaughter." Whart  Hom.,  §  1C2.  **  Where  unsuitable  and  deadly 
weapons  are  used  in  lawful  games,  the  act  itself  becomes  unlawful.*' 
Whart.  Hom.,  §  479;  1  Hale's  P.  0.  472, 473.  ''  U  when  engaged  in 
an  unlawful  or  dangerous  sport,  a  man  kill  another  by  accident,  it  is 
manslaughter  *  ♦  ♦  Death  produced  by  practical  joking  is  man- 
slaughter.'' 2  Whart  Cr.  Law,  §  1012.  In  StudstiUy.  State,  iQt. 
2,  a  boy  was  shot  at  the  distance  of  two  hundred  yards,  with  an  old 
gun  which  some  of  the  sporting  party  said  would  not  hit  him  at 
fifteen  steps,  and  the  shooting  was  done  when  *^  they  were  all  in  a 
laugh."  This  court  said,  on  page  13,  "Nor  can  we  sanction  the 
position  assumed  by  counsel,  that  owing  to  the  distance  it  was  im- 
probable that  the  ball  would  reach  its  object ;  and  that»  oonse* 
quently,  the  killing  is  reduced  to  involuntaiy  manslaaghter.  Can 
he  who  takes  deliberate  aim  at  another  with  a  rifle,  and  kills  him, 
be  said  not  to  have  intended  it?  We  think  not  He  mighty  it  is 
true,  suppose  the  chances  to  be  against  it ;  still  he  puts  forth  aO 
his  skill  to  reach  the  mark  and  he  succeeds.  It  is  enough,  as  the 
act  itself  was  unlawful,  if  the  killing  was  the  possible  consequence 
of  the  act  To  hold  otherwise  would  be  to  trifle  with  human  life/' 
For  boys  to  throw  at  one  another  stones  of  a  size  and  weight  to 
lacerate  lips  and  break  teeth,  is  not  innocent  play,  but  wild  and 
wanton  mischief,  and  if  they  are  of  responsible  age  and  average 
mental  capacity,  they  must  answer  for  the  consequences  of  their 
reckless  conduct  It  is  good  for  the  young  to  engage  in  rough  and 
hardy  sports,  but  the  State  cannot  permit  her  children  to  beat  aod 


SEPTEMBER.  TERM,  1879.  123 


Hillv  State. 


better  one  auoiher,  even  at  school,  with  stones  or  other  dangerous 
missiles.  Bad  boys  should  be  made  to  understand  that  they  are  ac- 
countable to  the  law,  as  well  as  to  parents  and  teachers,  for  throw- 
ing rocks  and  thereby  inflicting  personal  injuries. 

2.  It  18  insisted  by  counsel  for  plaintiff  in  error,  that  even 
granting  the  law  to  be  as  we  have  laid  it  down,  the  court  erred  in 
charging  the  jury  that  if  a  given  state  of  facts  should,  by  them,  be 
found  to  exist,  the  accused  was  guilty,  and  it  would  be  the  duty  of 
the  jury  to  find  him  guilty.    The  obnoxious  language  is  set  out  in 
the  second  ground  of  the  motion  for  a  new  trial,  as  numbered  in 
the  reporter's  statement.    Formulated  in  a  general  proposition,  the 
substance  of  the  chaige  complained  of  is  this  :  If  one  throw  a  rock 
at  another  to  hit  him,  and  do  hit  him,  or  if  one  throwing  a  rock 
make  another  the  object  of  his  throw,  and  hit  him,  without  legal 
justification^  the  thrower  is  guilty  of  an  assault  and  battery,  and 
it  is  the  duty  of  a  jury  trying  him  for  the  offense  to  find  him  guilty. 
The  entire  chaige  is  not  in  the  record,  and  we  must  assume  that 
the  court  gave  proper  instructions  as  to  reasonable  doubt,  time, 
place,  etc    There  is  no  suggestion  that  the  charge  was  deficient  in 
those  particulars.     The  specific  objection  to  which  our  attention  is 
directed  is  the  stating  that  the  enumerated  acts  would  render  the 
accused  guilty,  and  that  if  they  were  committed,  the  jury  should 
80  find.    In  Pennainan  v.  State,  58  Oa.  336,  this  court  approved  a 
charge,  to  the  effect  following  :  If  all  the  allegations  in  an  indict- 
ment for  perjury  be  true  beyond  a  reasonable  doubt — if  the  ac- 
cused, in  making  an  afiBdavit  to  have  the  prosecutrix  arrested 
on  a  warrant  for  assault  and  battery,  did  willfully,  knowingly, 
absolutely  and  falsely  swear  in  said  affidavit,  as  he  is  alleged  to  have 
done  in  the  indictment,  the  jury  should  find  him  guilty  of  perjury. 
The  charge  applied  directly  to  tiie  specific  facts  alleged  in  the  in- 
dictment, and  embraced  tiie  whole  of  them.    For  that  reason  it 
was  pronounced  correct.    In  the  present  case  the  indictment  is  less 
specific^  an  indictment  for  perjury  sets  out  tlie  identical  transac* 
tiou  which  has  to  be  proved,  but  an  indictment  for  assault  and  bat- 
tery is  expressed  in  more  general  terms,  and  simply  alleges  that  on 
a  given  day,  in  the  county,  the  defendant,  with  force  and  arms, 
oommitted  an  assault  upon  another  named  persou,  and  then  and 
there  unlawfully  beat,  bruised  and  ill-treated  him.    The  exact 
manner  and  means  of  the  battery  are  left  to  be  developed  by  the 
evidence.    A  battery  may  be  committed  in  ways  innumerable,  and 
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tlie  indictment  will  apply  to  one  way  as  well  as  another.     Now, 
when  the  whole  of  the  evidenoe  is  direct,  as  it  was  in  the  present 
case,  and  the  court,  not  saying  to  the  jury  what  is  proYedor  not 
proved,  groups  together  from  the  evidence  enough  facts  to  consti- 
lute  an  assault  and  battery,  and  tells  the  jury  that  these  facts  if 
established  render  the  defendant  guilty,  and  the  jury  ought  to  find 
him  guilty,  the  substance  of  the  instructions  differs  not  in  princi- 
ple from  the  charge  in  Pennaviafi  t.  Slaie.    It  is  unquestionably 
true  in  law  that  certain  acts  will  constitute  an  assault  and  batteij 
within  the  scope  and  legal  meaning  of  an  indictment  for  that  of- 
fense, and  if  they  are  indicated  by  the  evidence,  and  their  existenoe 
or  non-existence  be  referred  to  the  jury,  the  impropriety  of  telling 
the  jury,  that  in  case  they  are  proved   the  defendant  should  he 
found  guilty,  is  no  greater  than  to  tell  them,  that  if  the  charges  in 
an  indictment  for  perjury  be  proved,  a  verdict  of  guilty  should  be 
rendered.    There  is  a  wide  difference  between  resting  the  result  of 
a  trial  upon  facts  which  legally  constitute  the  offense  charged,  and 
making  it  turn  upon  other  facts  which  are  merely  evidence  of  th€ 
constituent  facts.     To  illustrate  this  I  will  endeavor  to  point  oot 
the  real  error  which  the  charge  contained  in  Parker  v.  Siaie,  34 
Gh.  262,  and  also  in  Tucker  v.  Siaie,  57  id.  503.     The  doctrine  ot 
the  charge  in  the  former  of  these  cases  was  this ;  If  a  mule  be  sto- 
len and  a  given  person  be,  next  day,  seen  in  possession  of  him,  rid- 
ing him,  and  the  same  person  cause  him  to  be  sold  at  auction  tf 
his  property,  and  receive  pay  for  him,  and  afterward  volnntanlj 
give  his  note  for  the  amount  to  the  purchaser,  the  latter  having 
surrendered  the  mule  to  the  true  owner  (the  individual  from  wbom 
he  was  stolen),  such  person  is,  under  the  law,  guilty  of  stealing  the 
mule,  and  the  jury  trying  him  for  the  larceny  ought  to  find  him 
guilty.     It  will  be  seen  that  the  various  enumerated  facts  do  not 
constitute  larceny  by  the  accused,  but  are  only  evidence  of  it,  and 
the  vice  of  the  charge  is  that  the  court  drew  the  inference  of  goi^^ 
and  directed  the  jury  to  adopt  that  inference   (in  case  the  eviden- 
tiary facts  were  proved),  instead  of  merely  telling  them  that  thej 
were  authorized  to  infer  guilt  and  might  find  accordingly.    Tbf 
erroneous  part  of  the  charge  in    7\icker^8  case  was  to  this  effect* 
If  goods  be  stolen  from  a  vessel  and  a  portion  of  them  be  found  si 
the  very  time  or  immediately  afterward  in  the  possession  of  a  gi^^ 
person*  the  law  presumes  that  he  is  the  guilty  party,  and  whan 
tried  for  the  larceny  the  burden  of  proof  is  upon  him  to  show  th»^ 
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lie  obtaiDed  them  honestly^  and  if  he  fail  in  this  the  jary  should 
find  him  gailty.     This  charge,  like  that  in  Parkm^s  case,  deals 
only  ill  facts  of  evidence  (indirect  or  cimamstantial  evidence),  and 
proceeds  to  a  virtual  dictation  of  the  conclusion  which  the  jury  are 
to  draw,  leaving  the  jury  no  freedom  except  to  find  whether  the 
enumerated  circumstances  had  been  proved  or  not,  and  whether  the 
skccnsed  had  rebutted  in  the  way  declared  requisite.    Abstractly 
considered,  the  one  exclusive  mode  of  rebutting  which  the  chaige 
points  out,  namely,  to  show  that  the  accused  obtained  the  goods 
honesUy,  is  altogether  too  restrictive.     He  might  have  obtained 
them  very  dishonestly,  as  by  cheating  the  real  thief  out  of  them,  or 
by  receiving  them  knowing  them  to  have /been  stolen,  and  this 
would  have  been  a  good  accounting  for  his  possession.     But  the 
great  error  of  the  charge  lies  in  treating  the  presumption  of  guilt 
as  one  of  law,  and  in  saying  that  the  jury  should,  instead  of  saying 
that  they  could  or  might  find  the  accused  guilty  upon  it    '^  The 
presumption  is  not  one  of  law  but  of  facf    1  Whart  Cr.  Law,  § 
729;  3  Oreenl.  Ev.,  §  31;  HaU  v.  Siate,  8  Ind.  439;  Siate  v.  ffodge, 
M)M.  IL510;  Stover  Y.  People,  56  N.  Y.  315;  Graves  v.  Siaiey  12 
Wis.  501;  Onlley  v.  Siate,  20  id.  231.     If  the  third  head-note  in 
Parterre  ca?e  and  the  corresponding  one  in  Tueker*s  be  confined  to 
cases  of  indirect  or  circumstantial  evidence,  and  to  the  charge 
upon  that  evidence  (and  this,  though  less  than  the  scope  of  their 
letter,  is  all  the  scope  the  facts  on  which  they  are  based  will  war- 
rant), I  think  they  are  perfectly  sound.     I  am  satisfied  that  a  capi- 
tal part  of  the  error  in  Tucker^s  case  was  in  classing  the  presump- 
tion of  guilt  which  arises  from  the  possession  of  stolen  goods  with 
presumptions  of  law,  rather  than  with  presumptions  of  fact     In 
that  case  the  presumption,  it  is  true,  was  very  powerful,  but  it  was 
for  the  jury,  not  for  the  court 

Betuming  now  to  the  case  at  bar,  nothing  is  more  obvious  than 
that  it  has  no  resemblance  to  either  of  the  two  just  discussed.  They 
were  cases  of  circumstantial  or  indirect  evidence  on  the  main  point 
n  controversy,  whereas  this  is  a  case  of  direct  evidence  on  every 
pobt  In  them  the  hypothesis  of  guilt  was  built,  in  the  charge  to 
the  jury,  not  upon  facts  which  would  necessarily  involve  guilt,  but 
vpon  tacts  from  which  guilt  was  only  inferable.  In  this  case  the 
enumerated  facts  made  guilt  with  absolute  certainty;  for  taking 
what  we  have  ruled  under  the  first  head  of  this  opinion,  it  fol- 
lows necessarily  that  if  one  throw  a  rock  at  another  to  hit  him« 
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and  do  hit  him,  or  if  one  throwing  a  rock  make  another  the  object 
of  his,  throw,  and  hit  him,  without  legal  juetification,  the  thrower 
is  guilty  of  an  assault  and  battery.  It  seems  qaite  certain  that  the 
charge  was  not  erroneons ;  but  did  we  so  consider  it  we  should  do 
as  was  done  in  both  Parker  y.  ISUUSj  and  Thicker  y.  8UsU^  that  is, 
affirm  the  judgment,  the  evidence  being  beyond  all  question  suffi- 
oient^  and  the  verdict  indubitably  correct 

Judgtneni  affirmed. 


Habbis  y.  Ttsok. 
(88  G*.  eo.) 


Ahatememt  —  acHonof  hteaeh  of  marriage  pramiUe'^TiglUof  eowntd  to  eorrf 

on  for  feeo. 

An  action  for  breach  of  promioe  of  marriage  abates  by  the  marriage  of  the 
parties,  and  the  coanael  for  the  plaintiff  cannot  prosecute  it  under  a  etatate 
giying  him  a  lien  for  fees. 

AOTION  for  breach  of  promise  of  marriage.     The  opinion  states 
the  facts.    The  defendant  had  judgment  belo^. 

Goodyear  £  Harris  and  Mabry  d  Crovatt  tod  W.  J.  WiOiams, 
for  plaintiff  in  error. 

Symmes  A  Atkinson  and  S.  W.  HUeh  and  Ira  B.  SunUh^  for  de- 
fendant. 

Jacksoh,  J.  This  suit  is  for  breach  of  promise  of  marriage 
brought  by  an  infant  in  her  own  name.  It  was  demurred  to  on  the 
ground  that  the  action  must  be  by  guardian  or  next  friend,  and  the 
court  so  ruling,  the  declaration  was  amended  by  setting  out  that 
since  the  beginning  of  the  suit  the  parties  had  intermarried,  and 
the  counsel  proposed  to  carry  on  the  case  to  trial  so  as  to  reooTer 
fees  under  our  statute  giving  them  a  lien  for  fees.  On  demarref 
to  the  declaration  so  amended,  and  in  the  face  of  the  statement  of 
counsel  in  their  places  that  fees  were  due  to  them  by  plaintiff,  and 
that  they  demanded  the  right  to  prosecute  for  those  fees,  the 
court  sustained  the  demurrer  and  dismissed  flie  sait^  and  the 
counsel  excepted. 
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There  is  no  doubt  that  under  our  statute  in  ordinary  cases,  suoh 
^8  suits  for  money  or  for  "ptopertj;  coixnset  would  have  the  right  to 
prosecute  for  fees.  Code,  §  1989;  Ttpiggs  t.  Chambers^  56  Qa.  279; 
Coleman  t.  Ryan^  58  id.  132,  but  this  action  is  for  a  personal 
wrongy  aud  though  oil  breach  of  contract,  it  is  a  personal  action, 
and  would  not  survive  to  the  personal  representative.  1  Chit*  Pi* 
:^0-68;  Ckamhwlain  y,  Wtttiaimph^  2  il.  &  S.  408;  Lattimore  v. 
Simmonsy  13  S.  &  R.  183. 

If  this  woman  had  died,  the  action  for  breach  of  promise  would 
hare  died  too;  and  when  she  married  the  defendant,  she  lost  the 
right  to  prosecute  the  case  justlais  effectually  as  if  she  were  dead. 
Tlia  breach  waa  healed  and  the.debt  paid,  or  riQleased.  ,Code,  §  2863- 

If  it  be  said  that  the  counsel  might  go  on  still,  because  they  had 
a  vested  right  and  lien  on  the  suit  for  their  fees,  the  reply  is,  that 
the  only  right  they  had  was  dependent  on  the  contingency  of  her 
death  or  marriage ;  that  thia.entered  into  the  contract  and  lien,  and 
made  part  of  it;  that. they  were  bound  to  know  the  law,  especially 
as  they  are  lawyers,  and  that  therefore  their  contract  is  not  violated. 

Besides^  thQ  whole  spirit  and  policy  of  our  law  favors  marriage, 
voluntary  marriage,  and  all  contracts  militating  against  it,, and  even 
wills,  are  null  and  void.  To  enforce  this  claim  of  counoel  wpnld 
destroy  the  confidence  between  man  and  wife,  mar  the  peace ,.  of 
families,  and  tend  to  cruQible  to  atoms  the  comer-stone  on  wrhich  the 
whole  fabric  of  Ohristian  civilisation  reposes.  Oode,  §§  1697, 2278, 
3182,4371. 

Inasmuch  therefore  as  plaintiffs  counsel  could  not  amend  un- 
der section  3263  of  our  Code  by  inserting  some  guardian  or  next 
friend  as  plaintiff,  and  when  they  did  amend  by  setting  out  the 
marriage  of  plaintiff  with  defendant,  inasmuch  as  they  thereby 
showed  that  her  cause  of  action  for  breach  of  contract  to  marry 
was  gone,  as  completely  as  if  shie  were  dead,  it  not  surviving,  the 
demurrer  was  properly  sustained  and  the  case  legally  dismissed. 

Judgment  affimied. 
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MSLSOK  V.    DlGKSOXr. 

/iifvr  —  r^laUd  to  oouaud  haivtng  piewnkury  inUrtti  in  rwwMry,  imoomfdmL 

4  jaror  who  would  be  incompetent  bj  relfttionAhip  to  a  partj,  Ifl  equally  in- 
competent if  he  fliutains  the  same  lelattonahip  to  connael  whoae  feet  de- 
pend apon  the  reooreiy. 

ACTION  of  treBpass.      The  opinion  states    the    facts.     The 
plaintiff  had  judgment  below. 

L.  R.  Ray^  Samuel  Freeman  and  «7.  JT.  300%  for  plaintiff  in 
error. 

Davis  A  Brewster  and  Jno.  S.  Bighjf,  for  defendant. 

Jacesok,  J.  This  was  an  action  of  trespass  guars  eUnumm 
fregUy  where  the  jnry  found  for  the  plaintiff,  and  the  ietendsnt 
moved  for  a  new  trial,  which  was  leftised,  and  he  excepted. 

1.  The  brothers  and  cousins  of  the  connsel,  whose  contract  en- 
titled them  to  part  of  the  recoTcry,  and  who,  under  our  Code, 
have  a  lien  for  their  fees  on  the  suit  and  the  judgment,  should  hare 
been  stricken  for  cause.  Under  the  English  law  jio  such  fees  are 
allowed  to  counsel,  and  therefore  kinsmen  of  the  counsel  are  notio- 
competent  jurors.  Hence  the  didum  in  Bacon's  Abridgment,  5 
Bac.  Abr.  tit  Juries,  p.  354.  But  in  our  State  the  law  is  totaUf 
changed,  and  the  reason  and  spirit  of  the  didum  ceasing,  it  has  no 
authority  here.  They  were  as  much  interested  and  as  partial  as  i/ 
of  kin  to  the  plaintiff  himself,  if  the  fee  were  half  the  reooverj, 
and  probably  it  was  ;  at  all  events,  they  were  not  ofnni  excef^iont 
majores  if  the  fee  were  any  part  of  the  recovery;  and  this  it  was 
proposed  to  prove. 

The  defendant  had  the  right  to  a  panel  of  twenty-four  from 
which  to  strike  —  all  twenty-four  impartial  men.  Justices  v.  B.  S^t 
•  7  Ga.  139;  Mayor  of  Oolumbus  v.  Oaetchins^  15  id.  39;  EowUy* 
Howelly  59  id.  145.  He  was  denied  this  right  and  was  foroed  to 
exhaust  four  strikes  upon  two  brothers  and  two  cousins  of  the  op- 
posing parties  who  had  an  interest,  a  pecuniary  interest,  in  the  tbt- 
dict  and  judgment  they  were  pressing  to  obtain.  The  denial  wiit 
erroneous  and  hurtful.    A  big  part  of  the  battle  is  the  seleotioow 
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the  jury,  and  mq  impartial  jury  is  the  corner  stone  of  the  fairness 
of  trial  by  jnry. 

[Omitting  other  points.] 

Judgment  reversed. 


HOFFKAN  V.  BaRTHSLMISSS. 

(68  Oh.  750.) 
Reward  —  /*>/*  —  officer  —  duren. 

The  defendant,  a  detective  officer,  knowing  tliat  M.  liad  wrongf al  poBseflsioB  of 
plaiiitifl*8  watch,  ofTered  to  recover  it  for  $50,  which  plaintiff  agreed  to  paj. 
Meantime  M.  sent  the  watch  by  express  to  plaintiff.  The  defendant,  how. 
ever,  arrested  M.,  and  thas  compelled  him  to  recall  the  watch  before  deliv- 
er/. Hdd,  that  defendant  had  no  right  to  compensation  or  lien  on  the 
watch  therefor.* 

A  CTION  for  possession  of  a  watch.      The  opinion  states  the 


A.  P.  S  8.  B,  Adams^  for  plaintiff  in  error. 

R.  R,  Richards  and  J.  B.  Saussy,  for  defendant. 

Wabkbb,  C.  J.  On  the  30tli  of  July,  1878,  Lucy  M.  Hoffman, 
us  plaintiff,  sued  out  a  possessory  warrant  against  George  S.  Bar- 
theimess,  defendant,  under  provisions  of  section  4032  of  the  Code, 
to  recover  the  possession  of  a  certain  described  gold  watch  and 
chain  and  trinkets  attached  thereto.  On  the  hearing  of  the  case 
Ijefore  the  justice  who  issued  the  warrant  he  awarded  the  possession 
of  the  property  to  the  plaintiff,  upon  her  giving  bond  in  terms  of 
the  law,  whereupon  the  defendant  sued  out  a  certiorari,  and  brougb  i. 
the  case  into  the  Superior  Court,  on  the  hearing  of  which  upon  the 
amended  answer  of  the  justice  the  court  sustained  the  certiorari, 
wii  decided  that  the  defendant  was  entitled  to  the  possession  of 
the  property  until  the  plaintiff  in  the  possessory  warrant  paid  him 
fifty  dollars  for  services  which  he  claimed;  whereupon  the  plaintiff 
in  the  possessory  warrant  excepted. 

*8ee  note,  26  Am.  Bep.  & 

Vol.  XXXVI  — 17 


♦ 

i 


ISO  GEOBOJA, 


Hofiinaa  v.  BarthelmeBS. 


It  appears  from  the  evidenoe  in  the  record  that  the  watch  and 
ehain^  etc.,  were  the  property  of  the  plain tifF,  and  were  taken  from 
her  possession  in  Ohai'Ieston,  Soath  Carolina,  by  one  Mathews,  od 
the  18th  of  July,  1878,  and  carried  by  him  to  Savannah.    On  tbe 
26th  of  July  the  defendant,  who  was  a  detective,  voluntarily  wrote 
a  letter  to  the  plaintiff  at  Charleston,  in  which  he  stated  that 
Mathews  was  in  Savannah,  and  had  a  gold  watch  and  chain,  etc, 
which  he  was  informed  were  her  property;  also:  '^Do  you  want 
him  arrested  and  if  possible  the  property  secured,  if  so  dispatch  me 
at  once;  will  cost  you  $50,  or  one-half  of  the  property  recovered, 
as  you  may  prefer.    It  will  be  sufficient  to  say  'arrest  and  detain 
him,'  and  write  in  full  afterward."     On  the  27th  of  July  the 
plaintiff  sent  the  following  telegram  to  the  defendant :  "  Money 
will  be  sent  on  Monday."    It  also  appears  from  the  receipt  of  the 
Southern  Express  Company  and  other  evidence  that  Mathews  had 
sent  the  watch  and  chain,  etc.,  by  express  to  the  plaintiff  at  Charles- 
ton on  that  same  day,  the  27th,  and  they  would  have  been  delivered 
to  the  plaintiff  in  Charleston  on  Monday^  the  29th,  if  they  had  not 
been  recalled.    The  28th  being  Sunday  no  freight  was  delivered  on 
that  day.    They  reached  Charleston  on  the  night  of  the  27th.    On 
the  28th  defendant  arrested  Mathews  and  demanded  of  him  the  watch 
and  chain,  who  then  showed  him  the  express  receipt    Defendant 
told  him  that  was  not  satisfactory,  and  took  him  to  the  barracks,  and 
he  was  locked  up ;  defendant  was  not  a  county  officer,  and  had  no 
warrant  to  arrest  Mathews.     Defendant  testified  that  he  then  went 
to  the  express  office  and  ascertained  that  the  watch  and  chain  could 
be  returned  on  Mathews'  order,  if  they  had  not  been  delivered  to 
the  plaintiff  in  Charleston;  he  then  returned  to  the  barracks  and 
told  Mathews  there  was  but  one  way  for  him  to  get  his  reward,  and 
that  would  be  to  get  possession  of  the  property,  that  if  the  plaintiA 
got  possession  of  the  property  he  would  never  get  it.    Mathews 
then  gave  defendant  an  order  for  the  return  of  the  property,  and 
asked  him  to  release  him ;  defendant  told  him  that  he  would  have  to 
keep  him  in  confinement  until  late  in  the  evening;  defendant  then 
gave  the  order  from  Mathews  for  the  return  of  the  property  to  Mr. 
Adams,  the  express-man,  and  requested  him  to  have  the  property 
returned  to  him,  the  defendant,  and  it  was  returned  by  express  and 
delivered  to  him,  the  defendant,  and  Mathews  was  released  from 
imprisonment. 

This  is  a  brief  statement  from  the  voluminous  record  before  u^ 
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to  the  means  employed  by  the  defendant  to  obtain  the  poesession 
of  the  property  in  controversy,  and  the  question  is,  whether  the  de- 
fendant was  entitled  to  retain  the  possession  of  the  property  thus 
obtained  as  against  the  plaintiff  in  the  possessory  warrant  untQ  his 
claim  for  seryices  was  paid  ? 

Assuming  that  the  defendant  would  bave  had  a  vahd  lien  upon 
the  property  in  his  possession  for  services  rendered,  if  that  posses- 
sion had  been  lawfully  obtained,  yet  in  this  case  his  possession  of 
the  property  as  against  the  plaintiff,  was  not  lawfully  obtained,  and 
therefore  he  had  no  possession  of  the  property  on  which  his  lien  f<Hr 
the  services  claimed  by  him  could  be  based.  The  property  had 
been  shipped  and  consigned  to  the  plaintiff  by  Mathews  before  the 
defendant  had  arrested  him,  and  plaintiff  would  have  received  it 
uut  for  the  manipulating  process  of  the  defendant  with  Mathews  in 
arresting  and  imprisoning  him  without  any  legal  authority,  and  thus 
procuring  an  order  from  him  for  the  return  of  the  property  so  as  to 
enable  him,  the  defendant,  to  get  it  into  his  possession,  which  he  had 
never  had  before.  Possession  of  property  obtained  in  that  way  is  not 
the  kind  of  possession  upon  wbich  a  lien  can  be  asserted  for  services 
claimed  to  be  due  in  obtaining  that  possession  as  against  the  plaint- 
iff's right  of  possession,  in  view  of  the  facts  disclosed  by  the  record 
m  this  case.  The  sustaining  the  e^rtiorart  and  reversing  the  judg- 
ment of  the  justice  was  error. 

Let  the  judgment  of  the  court  below  be  reversed. 

jMdgmtmt  r§mrmd. 
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ptiaoner  to  tetti/if. 

A  eiiafge  of  felony  can  be  eBUbllshed  against  an  infant  of  eloTen  jtuBcit^ 
only  by  the  Btrongest  and  dearest  proof  of  his  capaoitjr  to  entaitaln  ft^ 
Snal  intent. 

If  the  ooonflel  for  the  people,  in  a  criminal  trial,  comment  on  the  ovM^^ 
the  defendant  to  testifj  in  his  own  behalf,  it  is  ground  for  a  new  tM*^' 
though  the  counsel  was  stopped  by  the  court  and  the  Jury  wero  iofllro^ 
to  disregard  thoee  comments. 

i^ONVIOTION  of  manslaughter.    The  opinion  states  the  bod* 

Morrison,  Whiilock  d  Ltppincott,  for  plaintifl!  in  error. 

Walkbb,  J.  At  the  Angast  t^rm,  1878,  of  the  Morgan  Oi^ 
Conrt,  the  grand  jary  presented  an  indictment  against  i^ 
Angelo^  then  about  seventy-eight  years  of  age,  and  his  sod,  ^^ 
dore  Angelo,  abont  eleven  years  of  age,  for  the  murder  of  ^ 
HammilL    A  trial  was  had  at  the  following  November  term  of  ^"^ 
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coart,  resulting  in  the  acquittal  of  John^  on  the  ground  of  insan- 
ity,  and  the  conviction  of  Theodore  of  manslaughter,  and  the  jury 
fixed  the  term  of  his  imprisonment  in  the  penitentiary  at  six  years. 
A  motion  for  a  new  trial  by  Theodore  was  entered,  but  overruled 
by  the  oourt^  and  he  was  sentenced  to  the  reform  school  for  four 
years ;  and  he  prosecutes  error,  and  brings  the  record  to  this  courts 
and  uiges  a  reversal,  on  several  grounds. 

The  statute  has  provided,  by  section  282  of  the  Oriminal  Code, 
that  a  person  shall  be  considered  of  sound  mind  who  is  neither  an 
idiot  nor  lunatic,  nor  affected  with  insanity,  and  who  has  arrived 
at  the  age  of  fourteen,  or  before  that  age  if  such  person  knows  the 
distinction  between  good  and  evil.  The  283d  section  provides  that 
an  infant  under  ten  years  of  age  shall  not  be  found  guilty  of  any 
crime  or  misdemeanor. 

In  Great  Britain  the  lowest  possible  period  fixed  by  law  at  which 
an  infant  could  be  convicted  for  a  crime  was  seven,  whilst  our  stat- 
ute has  fixed  the  period  at  ten  years.  In  both  countries  fourteen 
iB  the  period  after  which  the  law  presumes  capacity,  without  proof 
of  knowledge  of  good  and  eviL 

Blackstone,  vol.  4,  p.  23,  says:  ^' Under  seven  years  of  age,  in- 
deed, an  infant  cannot  be  guilty  of  felony;  for  then  a  felonious 
discretion  is  almost  an  impossibility  in  nature.^'  He  further  says 
that  convictions  have  been  had  of  infants  between  seven  and  four- 
teen; '^  but  in  all  such  cases  the  evidence  of  that  malice  which  is  to 
supply  age  ought  to  be  strong  and  clear  beyond  all  doubt  and  con- 
tradiction. *' 

In  Broom's  Legal  Max.,  pp.  232-3,  it  is  said:  ^^With  regard  to 
persons  of  immature  years,  the  rule  is,  that  no  infant  within  the 
ftge  of  seven  years  can  be  guilty  of  felony,  or  be  punished  for  any 
capital  offense ;  for  within  that  age,  an  infant  is  by  presumption 
of  law  dolt  incapaXy  and  cannot  be  endowed  with  any  discretion, 
and  against  this  presumption  no  averment  shall  be  received.  This 
legal  incapacity,  however,  ceases  when  the  infant  attains  the  age  of 
fonrteen  years,  after  which  period  his  acts  become  subject  to  the 
same  rule  of  construction  as  those  of  any  other  person." 

''Between  the  age  of  seven  and  fourteen  years  an  infant  is 
deemed  prtma  facie  to  be  chit  incapax;  but  in  this  case  the  maxim 
applies,  maUtia  suppht  miatem  —  malice  (which  is  here  used  in  its 
legal  sense,  and  means  the  doing  of  a  wrongful  act  intentionally, 
witliont  just  cause  or  excuse),  supplies  the  want  of  mature  years. 
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Accordingly,  at  the  age  above  mentioned,  the  ordinary  legal  pre- 
sumption may  oe  rebatted  by  strong  and  pregnant  cTidence  of  mis- 
chieTOus  discretion*  for  the  capacity  of  doing  ill  or  contractiug 
gailt  is  not  so  mach  measured  by  years  and  days  as  by  the  strength 
of  the  delinquent's  understanding  and  judgment  In  all  such 
cases,  howeTer,  the  evidence  of  malice  ought  to  be  strong,  and 
clear  beyond  all  doubt  and  contradiction/'  See  Archbold's  Orim. 
Plead.,  pp.  11  and  12,  where  the  same  rule  is  announced.  Nor  are 
we  aware  of  any  opposing  authority. 

There  is  uncontradicted  evidence  in  the  record  that  plaintiff  ia 
error  was  little  more  than  eleven  years  of  age  when  the  homicide  wk 
committed.  This  evidence  was  not  contradicted,  but  was  virtaallj 
conceded  by  the  eighth  instruction  asked  and  given  for  the  people 
If  this  was  true,  and  the  evidence  tended  to  prove  it,  the  rale  re- 
quired evidence  strong  and  clear  beyond  all  doubt  and  oontrsdic- 
tion,  that  he  was  capable  of  discerning  between  good  and  evil; 
and  the  legal  presumption  being  that  he  was  incapable  of  committing 
the  crime,  for  want  of  such  knowledge,  it  devolved  on  the  people 
to  make  the  strong  and  clear  proof  of  capacity,  before  they  could 
be  entitled  to  a  conviction.  This  record  may  be  searched  in  Taio 
to  find  any  such  proof.  There  was  no  witness  examined  on  that 
question,  nor  did  any  one  refer  to  it  There  is  simply  evidence  as 
to  his  age.  For  aught  that  appears,  he  may  have  been  dull,  veak, 
and  wholly  incapable  of  knowing  good  from  evil.  It  does  not  ap* 
pear,  from  even  the  circumstances  in  evidence,  that  he  may  not 
have  been  mentally  weak  for  his  age,  or  that  he  may  not  have  even 
approached  idiocy. 

The  law  presumes  that  he  lacked  mental  capacity  at  his  age, 
that  presumption  has  not  been  overcome  by  the  requisite  proof,  or 
in  fact,  any  proof.  The  court  below  should  therefore  have  granted 
a  new  trial,  and  erred  in  refusing  it. 

Again,  the  jury  were  not  clearly  and  fully  instructed  on  this 
question.  Several  instructions  given  for  the  people  omitted  this 
rule,  when  they  should  have  been  qualified  by  informing  the  JQ? 
that  proof,  and  clear  proof,  of  capacity  must  be  given.  In  anch  a 
case  the  mere  announcement  of  the  rule  in  general  terms,  as  was  done 
in  the  eighth  of  the  people's  instructions,  was  not  suflScient  ^® 
jury  may  have  been  misled  by  the  instructions  that  should  haf> 
been  qualified. 

It  is  to  be  regretted  that  counsel  who  assisted  the  prosecnting 
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attorney  referred,  as  he  did  in  his  argament  to  the  jury,  to*the  fact 
thBt  plaintiff  in  error  was  not  placed  on  the  stand  as  a  witness,  as 
one  of  the  reasons  why  he  shonld  be  convicted;  It  is  trne,  that 
when  stopped  by  the  conrt,  he  said  it  was  inadvertently  done, 
and  the  jory  were  directed  by  the  conrt  to  disregard  that  portion  of 
his  ai^oment.  Notwithstanding  what  he  said,  and  the  direction  of 
the  conrt  to  disregard  il;»  who  can  know  what  effect  it  may  have  had 
on  the  jnry  in  forming  their  verdict?  Snch  commen  ts  are  probibi  ted 
by  the  statute,  and  it  is  strange  that  any  attorney  should  so  far  for- 
get the  rights  of  the  accused,  and  his  professional  duty,  for  a  mo- 
ment, even  in  the  heat  of  discussion ;  but  he  said  it  was  inadver- 
tent, and  we  are  loth  to  believe  that  any  attorney  would  intentionally 
act  so  unfairly  and  nnprofessionally.  We  cannot  conceive  that  any 
member  of  the  bar  could  deliberately  seek  by  such  means  to  wrong- 
fally  procure  a  conviction  and  the  execution  of  a  fellow  being,  when 
his  highest  professional  duty  to  his  client  only  requires  him  to  see 
that  there  is  a  fair  trial  according  to  the  law  and  the  evidence. 
Where  snch  things  are  done,  whether  intentionally  or  inadvertently, 
it  may  make  an  impression  on  the  minds  of  the  jury  that  nothing 
can  remove.  And  who  can  say  that  this  inadvertence  may  not  have 
produced  the  verdict  of  guilty  F 

We  think  plaintiff  in  error  has  not  had  a  fair  trial,  and  the  judg* 
ment  of  the  conrt  below  must  be  reversed  and  the  cause  remanded. 

Judgment  reversed. 


Pboplb  bx  bbl  Brakbom  v.  Walsh. 

(96  m.  »u 
MunieipaleorparaUon^eorUrclof  s^eeti — how  may  be  vetUd, 

h  ii  oompoteot  for  the  legisUtoie  to  transfer  the  control  of  the  streets  of  a  dty 
or  village  to  park  oommifloioners,  for  the  parpoees  of  a  boalevard  and  drive* 
waj,  not  inconsistent  with  the  ordinary  nse  of  each  street. 

PROCEEDINO  for  writ  quo  warranto.    The  opinion  sufficiently 
states  the  point     The  respondent  had  judgment  below. 

Oeerge  W.  Smiiht  and  Luther  L.  MUUj  State's  attorney  for 
plaintiff  in  error. 

Jowph  F.  BonfiMy  and  Farlan  Q.  BaUX^  for  defendants  in  error. 
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ScHOFiBLD^  J.  The  question  here  is^  is  it  competent  for  tlic  gen- 
eral assembly  to  transfer  the  control  of  the  streets  of  a  city  or  vil- 
lage  to  park  commissionerB,  to  be  by  them  controlled  for  boulevard 
and  drive-way  purposes?  There,  is  no  other  diversion  of  the  use 
or  control  of  the  streets  here  charged,  and  it  is  not  made  to  appear 
that  the  control  and  use  of  streets  for  boulevard  and  drive^way 
purposes  are  inconsistent  with  their  use  for  the  ordinary  purposes  of 
streets.  The  plea,  indeed,  distinctly  avers  that  the  relators ''  hare 
claimed,  and  do  yet  claim  to  have,  use  and  enjoy,  control,  autho- 
rity and  jurisdiction  over  said  parts  of  Michigan  avenue  and  Thirty- 
fifth  street,  as  they  well  might  and  stiUmaj,  for  the  public  purposes 
and  uses  for  which  said  parts  of  said  streets  were  dedicated  atid  con 
veyed,  and  under  the  authority  conferred  and  the  duties  imposed 
upoQ  them  by  law/' 

That  the  park  commissioners  are  a  public  municipal  corporation 
in  whom  is  vested  certain  governmental  powers  of  a  political  char 
acter,  is  settled  by  the  previous  decisions  of  this  court.  Peopk  ex 
reh  ITilsoTi  v.  Salomon,  51  111.  37 ;  People  ex  rel  Sou.  Park  OonCn^ 
V.  WilUamSy  id.  63  ;  South  Park  Comrs.  v.  Dunlevy,  91  id.  49. 

As  was  said  in  Wilcox  v.  People,  90  111.  192,  the  park  commis- 
sioners ''  arc  agents  by  whom,  in  part,  the  people  of  th6  State  cariy 
on  the  government."  And  counsel  for  the  relator  concede  that  it 
is  competent  for  the  legislature  to  substitute  one  municipality  for 
another  in  the  control  of  streets;  that  it  may  abolish  "  city  and 
ap^ioint  a  successor,  and  that  it  may  enlarge  the  powers  of  park 
commissioners  and  make  them  an  ordinary  municipality.  Hence, 
it  would  seem,  there  is  no  objection  to  the  vesting  of  the  South  Park 
cominissioners  with  the  control  of  the  parts  of  streets  in  question, 
and  imposing  on  them  the  duty  of  improving  and  repairing  them. 
Manifestly,  so  long  as  the  streets  are  to  be  kept  and  used  for  the 
usual  and  ordinary  uses  and  purposes  of  streets,  there  could  be  fonnd 
no  constitutional  objection  to  legislation  of  this  character.  Bat  the 
claim  here  is,  that  there  will  be  a  use  of  the  streets  for  boulevard 
and  drive-way  purposes,  which  will  be  in  violation  of  rights  guaran- 
teed by  the  Constitution,  because  it  will  exclude  the  usual  and  ordi- 
nary uses  to  which  streets  are  applied.  No  such  use  is  specifically 
charged  in  the  information  or  admitted  in  the  plea,  and  such  a  nse 
is  not  an  indispensable  condition  to  the  jurisdiction  of  the  park 
commissioners  over  these  streets.  Will  it  not  be  quite  timeenongli 
to  complain  of  acts  in  excess  of  lawful  authority  when  the  right  ta 
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practice  them  13  avowed  ?  Snrely  there  can  be  no  objection  to  the 
exercise  of  the  powers  of  improving  and  QontroUing  streets  for  ordi* 
narv  use  and  travel,  merely  becanse  the  right  to  do  more  than  this 
might  be  claimeil. 

We  are  unable  to  see  that  the  use  of  the  streets  in  question  for 
the  usual  purposes  of  streets,  must  necessarily  be  inconsistent  with 
their  improvement  and  use  for  boulevard  and  drive-way  purposes. 
Wc  cannot  say,  as  matter  of  law,  that  authority  to  take  and  use 
streets  for  these  purposes  implies,  necessarily,  authority  to  exclude 
the  usual  and  ordinary  uses  of  streets. 

On  this  ground  then,  alone,  we  might  affirm  the  judgment  below. 

It  18  not  shown  that  the  respondents  are  exercising  or  attempting 

to  exercise  a  franchise,  which  they  have  usurped  in  violation  of  law. 

But,  in  view  of  the  importance  of  the  question  discussed,  it  is 

perhaps  our  duty  to  go  further. 

The  fee  of  the  streets  here,  is,  on  both  sides,  stated  to  be  in  the 
eity,  that  is  to  say,  the  city,  as  the  agent  or  representative  of 
the  public,  holds  the  fee  for  the  use  of  the  public  —  not  the  citizens 
of  the  city  alone,  but  the  entire  public,  of  which  the  legistature  is 
the  representative.     Chicago  v.  Rumsey,  87  III.  355. 

So  long  as  the  use  of  the  streets  is  not  exclusive  in  its  character, 
it  is  admitted  by  relator's  counsel  to  be  well  settled  that  the  mode  of 
its  exercise  is  within  the  controlx)f  the  legislature.  Embankments 
for  railways,  tunnels  for  crossing  streams,  etc.,  notwithstanding 
they  abridge  the  ordinary  mode  of  use,  are  conceded  to  be  within 
the  competency  of  legislative  authorization.  But  the  counsel 
insist  that  the  fee  here  is  in  the  city  to  hold  in  trust  for  the  public, 
and  that  any  change  of  the  use  from  that  within  contemplation 
when  the  streets  were  laid  out  is  a  perversion  of  the  trust  and  be- 
yond legislative  power,  and  Jacksonville  v.  J.  Ry,  Co.^  67  III.  540; 
Carter  Y.  Chicago^  57  id.  283;  and  City  of  Alton  v.  Transportation 
Co,y  12  id.  38,  are  cited  in  support  of  the  position. 
None  of  these  cases  are  analogous  to  the  present. 
In  the  first  named  case  bill  was  filed  by  the  city  to  enjoin  the 
railway  company  from  laying  down  its  track  over  the  public  park. 
No  consent  for  that  purpose  was  given  by  the  city  or  the  adjacent 
property-holders. 

The  next  case  was  a  bill  in  chancery,  by  a  property-owner,  to 
enjoin  the  city  from  carrying  into  effect  a  certain  ordinance  with 
Vol.  XXXVI  —  18 
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reference  to  a  portion  of  Franklin  street,  and  the  qaestion  related 
purely  to  the  priyate  rights  of  the  complainant 

The  other  case  was  a  contest  between  the  city  and  a  phTate  cor- 
poration with  regard  to  the  ownership  of  certain  property. 

In  neither  case  was  there  any  question  of  the  competency  of  the 
legislature  in  the  case  of  a  purely  public  trust,  unaffected  by 
private  rights,  to  change  the  use  to  which  the  trust  was  devoted. 

In  the  present  case  the  legislature  has  conferred  the  authority  lo 
change  the  use.  The  city  has  acted  pursuant  to.  the  authority  and 
given  its  consent,  and  no  private  individual  interposes  objectioo. 
The  case  is  purely  public  and  relates  only  to  the  public  interest 

In  cases  of  property  dedicated  to  public  uses  there  are  most  nso* 
ally  two  classes  of  interests  affected,  one  that  of  the  public  gen* 
erally  and  the  other  that  of  private  parties. 

For  any  change  of  such  a  use  since  the  adoption  of  our  present 
Constitution  there  can  hardly  be  any  doubt  but  that  to  the  extent 
it  damages  the  private  individual  he  is  entitled  to  recover.  But 
he  may  waive  this  right  if  he  chooses.  If  he  does  not  sue  it  con* 
cerns  neither  other  individuals  nor  the  public  at  large.  They  cao- 
not  litigate  for  him,  either  in  his  own  name  or  in  the  name  of  the 
public.  This  is  so  elementary  and  obvious  that  it  needs  no  refer- 
ence to  authorities. 

But  the  legislature  represents  the  publia  So  far  as  ooncems  the 
public,  it  may  authorize  one  use  to-day  and  another  and  differeDt 
use  to-morrow.  If  the  new  use  affects  private  rights,  prooeedingt 
for  condemnation  may  have  to  be  invoked,  but  so  far  as  it  affect8> 
the  public  alone,  its  representative,  in  the  absence  of  constitutiontl 
restraint,  may  do  as  it  pleases. 

In  People  v.  Kerr,  27  N.  Y.  188,  the  proceeding  was  to  enjoin  dig* 
ging  up  and  perverting  the  soil  for  the  purpose  of  laying  and 
operating  a  railroad,  and  to  enjoin  the  defendants,  the  nmyor, 
aldermen,  etc.,  from  giving  their  assent  to  such  acts,  etc  The 
court,  among  other  things,  said:  ''So  far  as  the  existing  public 
rights  in  these  streets  are  concerned,  such  as  the  right  of  passage 
and  travel  over  them  as  common  highways,  a  little  reflection  will 
show  that  the  legislature  has  supreme  control  over  them.  When  no 
private  interests  are  involved  or  invaded,  the  legislature  may  close  a 
highway  and  relinquish  altogether  its  use  by  the  public,  or  it  may 
regulate  such  use  or  restrict  it  to  peculiar  vehicles,  or  to  the  use  of 
particular  motive  power.    It  may  change  one  kind  of  use  inta 
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another,  so  long  as  the  property  continues  devoted  to  public  use. 
What  belongs  to  the  public  may  be  controlled  and  disposed  of  in 
any  way  which  the  public  agent  sees  fif 

In  Moses  y.  PUUburgj  Fori  Wayne  and  Chicago  R.  R.  Co.,  21  DL 
516,  the  suit  was  against  the  railroad  company  by  a  private  prop- 
erty holder,  to  enjoin  the  bnilding  and  operating  of  a  railroad  in 
the  street  The  injunction  was  refused,  the  court  saying :  ''  A 
street  is  made  for  the  passage  of  persons  and  property,  and  the  law 
cannot  define  what  exclusive  means  of  transportation  and  passage 
shall  be  used.  TTniversal  experience  shows  that  this  can  best  be 
left  to  the  determination  of  the  municipal  authorities,  who  are  sup- 
posed to  be  best  acquainted  with  ihe  wants  and  necessities  of  the 
citizens  generally." 

In  Murphy  r.  Chicago,  29  111.  279,  and  other  kindred  cases,  de- 
cided before  the  adoption  of  the  present  Constitution,  it  was  held 
that  it  was  a  legitimate  use  of  a  street  to  allow  a  railroad  to  be  cod* 
structed  and  operated  within  it,  and  even  where  private  property- 
holders  were  injured  thereby,  there  oould  be  no  recovery. 

In  Chicago  v.  Rumsey,  87  HL  848,  we  held  that  it  was  a  legiti- 
mate use  of  a  street  to  allow  a  tunnel  to  be  constructed  in  it. 

The  laying  of  railroad  tracks  and  the  making  of  the  necessary 
excavations  and  embankments  therefor,  and  the  making  of  a  tun- 
nel in  a  street,  in  many  instances  practically  destroy  streets  for  the 
ordinary  street  purposes,  and  in  all  cases  they  materially  contract 
and  abridge  the  use  of  the  street  for  the  ordinary  purposes  of 
streets. 

But  what  is  the  difference  between  the  power  to  abridge  and  con- 
tract a  use  and  the  power  to  change  it  ?  Neither  is  consistent  with 
the  continued  right  in  the  public  to  have  a  street  perpetually  remain 
in  the  identical  use  to  which  it  is  at  first  dedicated. 

The  principle  controlling,  as  we  have  seen,  is,  '^when  no  private 
interests  are  involved  or  invaded,  the  legislature  may  close  a  high- 
way or  street  and  relinquish  altogether  its  use  by  the  public,  or  it 
may  regulate  such  use  or  restrict  if 

Dillon,  in  his  work  on  Municipal  Corporations  (Ist  ed.),  §  527, 
lays:  ''The  plenary  power  of  the  legislature  over  streets  and  high- 
ways is  such  that  it  may,  in  the  absence  of  special  constitutional 
restnction.  vacate  or  discontinue  them,  or  invest  municipal  corpo- 
rations with  this  authority.'' 
And  in  the  same  volume,  §  519,  he  again  say?:  ''  As  respects  the 
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public  or  municipalities,  there  is  no  limit  upon  the  power  of  the 
legislature  as  to  the  uses  to  which  streets  may  be  devoted." 

See,  also,  Chray  v.  Iowa  Land  Co.,  .26  Iowa,  387;  McDonald  t. 
English,  85  111.  235;  Galesbur^  v.  Hawkinsouj  75  id.  156. 

Even  where  private  parties  are  invested  with  a  franchise  to  build 
and  control  a  toll-bridge  or  toll-road,  the  legislature  may  authorise 
the  franchise  to  be  taken  and  condemned  for  public  use,  upon  mak- 
ing just  compensation.  West  River  Bridge  Co,  v.  Dix^  6  How.  507 
— a  fortiori  can  public  property  be  taken  which  is  held  for  one  use 
and  appropriated  to  another  and  different  use  ? 

The  private  rights  or  interests  in  public  property  cannot,  of 
course,  be  taken  without  compensation  to  be  made  pursuant  to  law. 

But  ^' every  species  of  property  which  may  become  necessary  for 
the  public  use,  and  which  the  government  cannot  appropriate  under 
any  other  recognized  right,  is  subject  to  be  seized  and  appropriated 
under  the  right  of  eminent  domain."  Cooley's  Const.  Lim.  (1st 
ed. )  526. 

We  arc  not  authorized  to  assume,  in  this  proceeding,  that  the 
park  commissioners  will  undertake  to  divest  private  rights  and  ap- 
propriate them  to  public  use  without  making  satisfactory  compen- 
sation, or  proceeding  to  condemn  them  under  the  law  relating  to 
eminent  domain. 

To  authorize  a  judgment  of  ouster,  it  is  essential  that  it  be  estab- 
lished, as  respects  the  streets  in  controversy,  that  the  park  commis- 
sioners are  usurpers  and  intruders,  and  hence  that  their  every  act 
is  in  violation  of  law.  If  they  may,  by  any  legal  steps  or  process, 
make  the  diversion  complained  of,  the  judgment  below  is  right,  be- 
cause we  are  to  assume  they  will,  in  all  things,  act  in  conformity 
with  law,  until  the  contrary  is  affirmatively  made  to  appear. 

In  Kreigh  v.  Chicago,  86  III.  407,  we  held  no  power  existed  in  the 
city  to  alienate  the  control  of  its  streets  to  the  park  commissioners, 
and  that  the  thirty-eighth  section  of  chapter  105  of  the  Kevised 
Statutes  of  1874,  entitled  Parks,  authorizing  the  connecting  of  con- 
tiguous parks  by  boulevards  or  pleasure- ways,  and  putting  soch 
boulevards  or  pleasure-ways  under  the  control  of  park  commission- 
ers, etc.,  had  no  reference  to  prior  established  streets,  and  did  not 
authorize  the  park  commissioners  to  purchase  or  acquire  established 
streets,  nor  the  city  authorities  to  surrender  control  over  them. 
But  in  the  present  case,  the  needed  legislation  is  supplied.  What 
was  there  held  to  be  wanting,  we  have  here.;  and  the  question  is 
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not^  have  the  commissioners  and  the  city  the  power  under  the  stat- 
nte,  bat  was  it  competent  for  the  legislature  to  enact  the  statute 
conferring  the  power  upon  the  city  and  the  park  commissioners. 

In  the  ordinance  of  the  city  granting  to  the  park  commissioners 
the  use  and  control  of  the  parts  of  streets  in  contToversy,  there  is 
this  resenration:  ^'Proyided,  howeyer,  that  nothing  in  this  ordi- 
nance contained  shall  be  construed  as  a  waiyer  or  relinquishment 
by  or  on  the  part  of  said  city,  of  any  of  its  rights  or  powers  in  re- 
lation to  the  laying  of  water  or  gas  mains  and  pipes,  and  the  build- 
ing and  repairing  of  sewers  in  said  streets,  and  the  regulation  of 
openings  for  the  same;  all  powers  which  said  city  now  has  in  rela- 
tion to  water  and  gas  pipes  and  sewers,  and  their  connections  and 
the  regulation  of  the  same,  and  the  openings  for  the  same  in  streets 
and  alleys  of  said  city,  being  hereby  expressly  reseryed  as  to  the 
said  part  of  Michigan  ayenue  and  Thirty-fifth  street  in  as  ample  a 
manner  as  if  the  aforesaid  consent  was  not  giyen.** 

Counsel  for  relators  make  the  point  on  this,  that  ''  the  control 
contemplated  by  the  act  of  1879  is  an  indiyidual  control,"  that 
"  an  absolute  control  is  necessary  in  order  to  the  execution  of  the 
powers  of  the  commissioners,  and  is  inconsistent  with  a  partial 
control  by  the  city.''  They  argue  *  '^  The  question  here  is,  has  the 
council  assented.  It  had  the  grant  of  powers  so  to  do,  but  might 
or  not,  as  it  should  choose;  it  was  under  no  moral  or  legal  obliga- 
tion. The  whole  ordinance  read  together  shows  that  it  did  not 
assent  in  the  manner  contemplated  or  authorized.'' 

It  is  not  attempted  to  be  shown  why  an  absolute  control  is  nec- 
essary in  order  to  the  execution  of  the  powers  of  the  commission- 
ers. It  is  asserted  that  this  necessity  is  inconsistent  with  a  partial 
control  by  the  city,  and  if  the  necessity  be  conceded,  the  conclu- 
sion would  clearly  be  correct  But  why  may  not  the  main  objects 
and  purposes  of  the  grant  to  the  park  commissioners  be  entirely 
consistent  with  the  exercise  of  the  reseryed  powers  in  the  city  P 

The  laying  of  water  or  gas  mains  and  pipes,  and  the  building 
and  repairing  of  sewers,  would  haye  to  be  so  done  as  to  interfere  as 
little  as  possible  with  the  use  of  the  streets;  and  it  approximates 
accurately  sufiSciently  for  all  practical  purposes,  to  say  that  when 
so  done,  they  would  not  materially  interfere  with  the  use  of  the 
streets.  Some  inconyenience  would  doubtless  occasionally  result, 
by  reason  of  disagreement  between  the  city  council  and  the  park 
commissioners  as  to  systems  of  sewerage,  but  in  such  case  the  park 
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commissioners  would  simply  have  to  yield  —  they  take  the  grant 
cum  ofiere. 

The  act  of  April  0,  1879,  does  not  make  it  obligatory  upon  the 
city  to  confer  control  over  the  streets  npon  the  park  oommissionen 
It  only  enables  them  to  do  so  or  not  as  they  shall  choose.  The  cor- 
porate authorities  having  control  of  any  such  streets  most  first 
give  tijoir  consent.  They  are  at  liberty  to  entirely  withhold  it,  or 
grant  it  only  subject  to  conditions*  If  the  park  oommissionen 
accept  it  with  conditions,  the  performance  of  the  conditions  then 
becomes  obligatory. 

There  is  no  more  apparent  repugnancy  between  the  grant  and 
the  reservation  here  than  there  is  between  a  lease  of  lands  for  farm- 
ing purposes  and  the  reservation  of  the  right  to  take  timber  or 
gravel,  etc.,  from  the  land,  or  to  travel  across  it,  or  to  use  water 
from  springs  thereon,  or  to  excavate  and  mine  for  coal  or  other 
minerals  beneath  its  surface. 

The  grant  is  merely  charged  with  the  burden  of  the  reservation. 
The  rights  of  each  may  be  enjoyed  without  necessary  conflict 

Upon  the  whole  we  think  the  judgment  below  to  be  right  The 
mere  fact  that  the  park  commissioners  may  claim  the  right  to  do 
some  act  prejudicial  to  the  interests  of  individuals,  furnishes  no 
reason  why  they  may  not,  as  affects  the  public,  do  those  acts  which 
are  clearly  sanctioned  by  law.  If  they  may,  as  respects  the  control 
and  improvement  of  these  streets  in  some  respects,  act  as  a  corpo- 
ration, they  have  a  franchise,  and  cannot  be  declared  usurpers  and 
intruders  merely  because  in  other  respects  that  they  might  claim 
the  right  to  act  they  would  exceed  the  authority  vested  in  them  by 
law. 

Intrusion  or  usurpation  and  trespass  are  not  synonymous  terms 

As  respects  any  excess  of  authority,  the  action  of  the  commis 
sioners  may  be  controlled  by  injunction;  and  they  may  be  held  in 
dividually  responsible  in  actions  by  those  who  ai-e  pecuniarily  in 
jnred ;  and  in  proper  cases  they  may  be  liable  to  criminal  prosecu 
tions. 

But  this  proceeding  merely  questions  their  right  to  act  at  all 
within,  and  not  without,  the  scope  of  statutory  authority. 

The  judgment  isafflrmedi 
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ObAW  V.  ViLLAOB  OP  TOLOUO. 
(06  m.  255.) 

C&mtUtitumal  law — iaxatum  for  local  impraoemmiU. 

Under  a  oonstitatioiial  power  to  authorize  local  improvements  in  citie% 
towna,  and  Tillages  ^'  bj  special  taxation  of  contiguous  property  or  other- 
wise/' it  is  not  competent  for  the  legislature  to  enact  that  the  cost  of  side* 
walks  may  be  recovered  of  the  non-resident  lot  owners  by  action  at  law. 

rpHE  opinion  states  the  case. 

J.  S.  Lothrop,  for  appellants. 

Prancut  M,  Wright  and  William  D.  SomerSy  for  appellees. 

Dickey,  C.  J.  The  constitutional  power  of  the  general  assembly 
to  provide  for  the  construction  of  sidewalks  in  cities  and  villages 
by  special  tax  upon  the  adjoining  lots,  according  to  their  respective 
frontage  upon  such  sidewalks,  is  sustained  in  the  decision  made  by 
a  majority  of  this  court  in  the  case  of  White  v.  People,  94  IlL  604, 
and  need  not  be  further  discussed.  Serious  apprehensions  are 
expressed  lest,  under  the  power  to  impose  special  taxation  upon 
contiguous  property  for  local  improvements,  cities  may,  in  .case  of 
very  expensive  improvements,  abuse  the  power,  and  under  the  form 
of  its  exercise,  practically  confiscate  private  property  to  public  use* 
So  long  as  it  is  confined  to  sidewalks,  there  is  little  cause  for  such 
apprehension.  It  will  be  time  enough  to  consider  the  question 
when  a  case  of  oppression  occurs.  Meanwhile,  it  may  not  be  amiss 
to  suggest  that  all  this  must  be  done,  if  at  all,  by  ordinance,  and  it 
must  be  remembered  that  ordinances,  to  be  valid,  must  be  reason- 
able, not  unfair, —  unfair  or  oppressive, —  and  must  spring  from  an 
honest  exercise  of  legislative  discretion. 

The  facts  of  this  case,  however,  present  another  and  very  grave 
question.  Under  our  Constitution  and  statutes,  can  the  corporate 
authorities  of  a  city  or  village,  by  ordinance,  impose  upon  the  owner 
of  such  adjoining  lot  or  lots  a  personal  liability  to  pay  such  speoial 
tax,  in  a  case  where  such  owner  is  not  a  resident  of  such  city  ox 
village  P    This  question  did  not  arise  in  Whitens  case. 
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Oar  present  Constitution  says  :  *'  The  general  assembly  may  vest 
the  corporate  authorities  of  cities,  towns  and  villages  with  power 
to  make  local  improvements  *  *  *  by  special  taxation  of  con- 
tiguous property  or  otherwise.*' 

Under  this  clause,  we  have  held  that  it  is  competent  for  the 
legislature  to  confer  upon  the  corporate  authorities  of  cities,  towDs 
and  villages  power  to  impose  upon  contiguous  property,  in  the  fonn 
of  a  special  tax,  the  burden  of  the  expense  of  the  constmction  of 
a  sidewalk  along  the  line  of  such  property,  and  that  such  tax  may 
be  lawfully  assessed  upon  the  respective  parts  thereof,  in  proportion 
to  the  frontage  of  each  part  upon  such  improvement,  and  that  the 
payment  of  such  tax  may  be  enforced  against  the  property  so  taxed 
White  V.  People,  supra. 

'^ Special  taxation  imposed  upon  contiguous  property''  is  one 
thing,  and  special  taxation  imposed  upon  the  owners  of  such 
contiguous  property  is  quite  another  and  an  entirely  different  thing. 

It  is  said  the  subjects  of  taxation  '*  are  persons,  property  and 
business."  Burroughs  on  Taxation,  §  6,  ch.  1.  Strictly,  the  sub- 
jects of  taxation  are  persons  and  property ;  for  a  tax  on  business 
is  necessarily  a  mere  tax  upon  the  person  or  persons  carrying  on  the 
business.  A  tax  on  persons  may  bo  imposed  upon  persons  merely  as 
such,  as  in  the  case  of  a  poll-tax  or  upon  persons  as  owners 
of  property,  or  as  the  possessors  of  property,  or  as  the  proprietors 
or  the  managers  of  a  business  carried  on,  —  in  all  which  cases  the 
tax  is  a  personal  tax,  the  payment  of  which  is  a  personal  duty,  and 
the  property  or  business  entering  into  the  transaction  is  merely 
adopted  as  a  basis  for  the  measure  of  the  amount  of  the  tax  by  its 
value,  quantity,  extent,  situation  or  condition.  Such  taxes,  althoagh 
measured  by  property  or  business,  and  although  made  a  lien  some- 
times upon  the  property  adopted  as  a  basis  of  such  measure,  are, 
strictly  speaking,  taxes  against  the  persons  in  question,  and  suck 
persons  may  be  lawfully  made  liable  for  their  non-payment,  and  the 
entire  estate  of  such  persons  may  be  lawfully  made  liable  to  seizure 
in  satisfaction  of  such  personal  liability.  A  mere  taxation  of 
property  imposes  no  personal  liability  upon  the  owner  thereof.  It 
is  an  imposition  of  the  charge  merely  upon  the  thing  itself,  and 
not  upon  the  owner  or  possessor  of  the  thing.  In  the  nature  of 
things,  if  the  charge  be  not  paid  by  some  one  interesijpd  in  the 
thing  taxed,  resort  can  be  had  for  the  enforoemeni  of  nudi  a  tai, 
only  to  the  thing  so  taxed. 
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Special  taxation  of  contigaous  property  for  the  purpose  of  local 
improvements  is  a  thing  in  its  object  and  character  very  different 
from  general  taxation  for  the  purpose  of  revenue,  and  a  thing  very 
different  from  local  taxation  by  municipal  corporations  for  revenue 
to  be  applied  to  other  corporate  purposes.  The  Constitution  has 
irisely  provided  that  general  taxation  for  revenue  shall  bo  by  valua* 
tion,  so  that  every  person  shall  pay  a  tax  in  proportion  to  the  value 
of  his  property,  and  in  the  case  of  taxation  by  a  municipal  corpora- 
tion for  revenue  for  other  corporate  purposes,  it  is  required  that 
such  taxes  shall  be  uniform  in  respect  to  persons  and  property 
within  the  jurisdiction  of  the  body  imposing  the  same. 

Taxation  for  local  improvements  is  intended  for  the  benefit  of 
the  property  subjected  to  such  tax,  and  although  such  benefits  may 
not  be  exactly  confined  to  contiguous  property,  yet  for  practical 
purposes,  it  will  generally  be  so  nearly  so  that  to  simplify  the  pro* 
ceeding  and  avoid  the  expense  and  delay  of  nicely  adjusting  the 
equities,  the  Constitution  has  provided  that  the  property  contiguous 
to  the  improvement  may  be  required  to  bear  this  burden,  inasmuch 
as  that  as  a  general  rule  will  do  no  serious  injustice. 

Taxation  for  re  venue  is  imposed  on  the  citizen  of  the  State  or 
resident  of  the  municipal  corporation,  or  person  doing  business 
within  the  jurisdiction  thereof,  to  compel  him  to  contribute  to  the 
maintenance  of  the  government,  State  or  municipal,  by  which  his 
life,  liberty  and  property  or  business  are  protected,  in  common  with 
that  of  all  other  citizens  and  residents.  This,  under  our  system, 
is  a  personal  tax  imposed  upon  the  owners  of  property  in  proper- 
tion  to  the  value  of  the  property  of  each,  and  to  secure  its  collec- 
tion such  tax  is  made  a  lien  upon  the  property  of  the  person  thus 
taxed.  It  is  entirely  competent  to  declare  such  a  tax  a  personal 
liability  of  the  person  so  taxed.  To  pay  it  is  a  duty  he  owes  to  the 
government. 

Not  so  with  special  taxation  for  local  improvements  on  property 
contiguous  to  the  improvement  The  owner  of  such  property  is 
not  supposed  to  derive  any  special  benefit  from  the  improvement, 
except  in  so  far  as  his  contiguous  properly  is  to  be  benefited  by 
the  improvement  Hence  this  special  taxation  (which,  in  the  ab- 
sence of  express  authority  in  the  Constitution,  could  not  lawfully 
be  imposed),  is  by  the  words  of  the  grant  of  power  in  the  Consti- 
tution limited  to  taxing  the  contiguous  property.  There  is  no  au- 
tliority  given  to  make  local  improvements  by  special  taxation  of 
Vol,  XXXVI— 19 
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the  owners  of  contiguous  property.  Special  taxation  as  spoken  of 
in  our  Constitution  is  based  upon  the  supposed  benefit  to  the  con- 
tiguous property^  and  differs  from  special  assessments  only  in  the 
mode  of  ascertaining  the  benefits.  In  the  case  of  special  taxation 
the  imposition  of  the  tax  by  the  corporate  authorities  is  of  itself  a 
determination  that  the  benefits  to  the  contiguous  property  will  be 
as  great  as  the  burden  of  the  expense  of  the  improvement,  and 
that  such  benefits  will  be  so  nearly  limited  or  confined  in  their 
effect  to  contiguous  property  that  no  serious  injustice  will  be  done 
by  imposing  the  whole  expense  upon  such  property.  In  the  case 
of  special  assessments,  the  property  to  be  benefited  must  he  asoer- 
taified  by  careful  investigation,  and  the  burden  must  be  distributed 
according  to  the  carefully  ascertained  proportion  in  which  eadi 
part  thereof  will  be  beneficially  affected. 

Special  taxation  of  contiguous  property  can  no  more  be  made  a 
personal  liability  of  the  owners  of  the  contiguous  property  so  taxed, 
than  can  a  special  assessment  be  made  a  personal  liability  of  the 
owners  of  property  against  which  an  assessment  is  made  on  account 
of  supposed  benefits.  Both  are  proceedings  in  rein  and  not  in  per- 
sonam under  our  Constitution. 

A  man  who  resides  or  transacts  business  in  a  State  or  in  a  citj, 
town  or  village,  is  in  duty  bound  to  contribute  his  share  to  the 
revenue  necessary  to  sustain  such  State  or  municipal  governments, 
within  whose  jurisdiction  he  resides  or  transacts  business,  and  any 
part  of  his  property  may  be  charged  with  the  same  and  taken  for 
the  payment  thereof. 

A  man  who  owns  real  estate  within  a  State  or  municipality 
necessarily  subjects  that  property  to  the  lawful  rules  and  regulations 
of  the  State  or  municipality;  but  he  does  not  thereby  subject  the  rest 
of  his  fortune,  not  within  such  State  or  municipality,  to  the  juris- 
diction of  such  municipality,  unless  he  is  a  citizen  or  resident  of 
such  State  or  municipality,  or  transacts  business  therein;  and  if  a 
resident,  or  doing  business  therein,  his  estate  generally  cannot  be 
subjected  to  any  charge  by  way  of  taxation  which  is  not  nniform 
in  respect  to  persons  and  property  in  like  condition  throughout  the 
jurisdiction  of  the  State  or  municipality.  It  is  only  in  respect  to 
the  making  of  local  improvements  by  special  taxation  of  condga- 
ous  property  that  this  rule  of  uniformity  is  relaxed  by  our  Consti- 
tution. 

The  general  assembly  being  clothed  with  authority,  by  special 
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and  exceptional  provision  of  our  Constitution,  to  ''  vest  m  cities, 
towns  and  villages  "  power  to  m^ke  local  improvements  by  special 
taxation  of  contiguous  property,  may  undoubtedly  prescribe  the 
mode  in  which  the  tax  may  be  enforced  upon  the  contiguous  prop- 
erty, but  cannot,  under  the  form  of  prescribing  the  mode  of  en- 
forcement of  such  tax,  exceed  their,  constitutional  powers  by  im- 
posing a  special  personal  liability  for  such  taxation  upon  subjects 
not  embraced  in  the  power.  We  therefore  hold  that  so  much  of 
the  3d  section  of  the  act  of  1875,  entitled  ^^An  act  to  provide  ad- 
ditional means  for  the  construction  of  sidewalks  in  cities,  towns 
and  villages,'^  as  authorizes  the  cost  of  sQch  sidewalks,  or  any  part 
thereof,  to  be  recovered  of  the  owners  thereof  by  action  at  law,  is 
unconstitutional  and  inoperative,  and  that  so  much  of  the  same 
section  as  seems  to  authorize  the  seizure,  by  warrant  issued  by  the 
clerk,  of  the  personal  property  of  the  owners,  in  satisfaction  of  such 
special  tax,  is  without  constitutional  authority,  and  void.  We  see 
no  objection  to  the  issue  of  a  warrant  to  an  officer,  authorizing  him 
to  receive  the  amount  of  such  tax,  if  paid  by  the  owner  of  the  lot 
in  question,  and  requiring  him  to  make  return  of  non-payment,  as 
a  basis  for  proceeding  under  the  law  to  have  judgment  in  rem 
against  the  property,  for  the  purpose  of  collecting  such  special  tax. 

The  Circuit  Court,  in  this  case,  ought  to  have  enjoined  appellees 
from  further  proceedings  against  the  complainants,  in  regard  to 
this  tax,  in  the  way  of  charging  them  personally  therewith,  or  in 
the  way  of  subjecting  to  the  payment  thereof  any  property  of 
either  of  the  complainants,  other  than  the  lots  on  which  the  special 
tax  was  imposed. 

The  decree  must  be  reversed  and  the  cause  remanded. 

Shildov,  Cbaig  and  Sooir,  JJ.,  dissenting. 


OOMFIOK  T.  BUNKBB  HiLL  BaJIX. 

(9SJ]i.aoi.) 

Dureu — threai  of  kntfui  arrut, 

4  Umat  of  lawful  amst  of  a  hasband  for  a  crime  actoall/  committed  by  blm 
does  not  constitate  sacb  darem  as  will  relieve  tbe  wife  from  her  oonttaet  le 
tndetnnifj  the  penoii  iniured. 
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SUIT  to  set  aside  a  deed.    The  opinion  states  the  facta.    The  de- 
fendant had  judgment  below. 

Yancey  *6  Richards  and  L.  P.  Peebles,  for  appellant. 

John  M,  i6  John  Mayo  Palmer,  for  appellees. 

ScHOLFiELDy  J.  This  was  a.bill  iu  equity  by  appellant  against 
appellees,  to  set  aside  a  deed  of  a  house  and  lot«  on  the  ground  that 
it  wus  executed  by  reason  of  fraud,  duress  and  imposition.  The 
court  below  decreed  that  the  bill  bo  dismissed. 

The  ftvcts  on  which  the  relief  is  sought,  are :  George  Gomptoo, 
the  husband  of  the  appellant,  was  cashier  of  the  Bunker  Hill  Bank, 
a  corporation  doing  a  general  banking  business  at  Bunker  IliU, 
Macoupin  county,  Illinois.  It  was  discovered  that  he  and  one  J. 
A.  Beach  had  embezzled  the  funds  of  the  bank,  and  upon  being 
interrogated  in  reference  thereto,  he  admitted  that  he  had  used 
funds  of  the  bank  to  the  amount  of  about  $6,000.  This  admission 
was  made  on  the  23d  of  October,  1877.  On  the  same  day  the  board 
of  directors  of  the  bank  unanimously  adopted  and  entered  upon 
their  records,  the  following  resolution. 

'^  Whereas,  Messrs.  J.  A.  Beach  and  George  Gompton,  hafing 
by  their  statement  to  the  board  of  directors,  shown  a  deficit  in  the 
money  belonging  to  the  bank,  for  which  they  are  responsible, 
amount  of  said  deficit  not  at  this  time  known,  that  in  consideration 
of  said  Beach  and  Gompton  making  a  full  statement  of  the  amount 
due,  and  also  making  the  bank  secure  in  way  of  deeds  to  real  estat« 
and  transfers  of  personal  property,  so  far  as  they  in  their  power 
can  do,  we  hereby  agree  and  promise  that  no  criminal  prosecution 
will  be  made  against  them  by  the  board." 

Gompton  subsequently  admitted  that  the  amount  which  he  had 
appropriated,  belonging  to  the  bank,  was  $7,781.25. 

On  the  same  day,  and  after  the  adoption  of  the  resolution,  the 
deed  in  controversy  was  executed. 

The  circumstances  connected  with  the  execution  of  the  deed  on 
thus  detailed  by  the  appellant  in  her  evidence:  ^  All  I  knew  aboot 
the  officers  of  the  bank  charging  him"  (her  husband)  **  with  em- 
bezzlement, is  what  I  licard  from  the  outside  and  from  my  husband; 
he  told  me  the  officers  of  the  bank  were  going  to  hold  him  and  Mr 
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Bt'uch  accountable  for  the  losses.  On  or  about  the  23d  of  October, 
1877,  I  signed  what  they  said  was  a  deed ;  I  neither  read  it  nor  had 
it  read  in  my  presence;  my  sister  Helen,  my  brother  Frank,  Mr. 
Harry  Budd,  Mr.  Compton,  and  my  daughter  !Fanny,  were  all  who 
were  present  when  the  deed  was  executed  ;  I  received  no  considera- 
tion for  the  deed;  the  inducement  offered  me  was,  my  brother 
Frank  came  to  me  and  said  the  people  were  all  angry  with  my  hus- 
band. By  that  I  thought  he  meant  all  the  bank  people,  officers 
and  depositors,  and  that  in  order  to  appease  them,  and  save  my 
husband,  and  savo  him  from  the  penalty  of  the  law,  I  ought  to 
part  with  every  thing,  even  to  my  wardrobe  ;  and  he  said,  'In  fact, 
you  must  do  it'  And  when  I  signed  the  deed,  I  said  to  my  hus- 
band, ought  I  not  to  have  some  written  promise  from  the  bank 
that  it  was  to  save  him  from  all  further  difficulty  ?  And  he  said  it 
was  recorded  on  the  minutes  of  the  bank,  and  that  was  the  same  as 
a  written  promise  to  that  effect,  and  I  stated  that  on  those  condi- 
tions I  signed  the  deed.  I  was  under  groat  nervous  excitement  at 
the  time,  and  can't  distinctly  recollect  all  that  was  said.  I  do  re- 
member, however,  that  my  brother  said  that  they  would  imprison 
my  husband  if  I  did  not  sign  the  deed.  Mr.  Compton  said  that 
the  bank  had  agreed,  and  it  was  on  the  minutes,  to  release  him 
from  criminal  prosecution,  if  I  would  sign  the  deed." 

Other  evidence  clearly  shows  that  neither  the  directors  of  the 
bank,  nor  any  one  else  representing  the  bank,  were  present  when 
the  deed  was  signed,  or  had  any  conversation  with  appellant  in  re- 
gard to  signing  it.  The  deed  was  produced  by  appellant's  husband, 
signed  and  acknowledged  by  himself  and  her,  and  by  him  delivered 
to  the  bank.  And  it  is  also  shown  that  no  one  representing  the 
bank  had  any  knowledge  of  the  representations  that  were  made  to 
appellant,  to  induce  her  to  execute  the  deed.  The  suggestion  of 
appellant's  counsel  that  appellant's  husband,  in  this  transaction, 
was  representing  the  bank,  is  contrary  to  the  unquestioned  facts. 
He  was  representing  himself,  and  trying  to  screen  himself  from  a 
jast  prosecution  at  the  hands  of  the  bank,  for  the  crime  of  embez- 
zling its  funds,  and  it  was  to  aid  him  in  this  that  appellant  execu- 
ted the  deed.  Appellant's  brother,  as  he  admits,  acted,  as  he 
thonght  at  the  time,  in  the  interest  of  appellant  and  her  husband. 
Certainly,  he  had  no  authoriiy  to  act  on  behalf  of  the  bank,  and 
he  did  not  assume  to  have  such  authority. 
Jiven  then,  if  appellant  was  induced  by  false  representations  of  hei 
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husband  and  brother  to  execate  the  deed,  since  those  representa- 
tions were  neither  induced  by,  nor  made  of  the  knowledge  of,  those 
representing  the  bank,  the  bank  cannot  be  affected  by  them. 
Spurgin  v.  Trauhy  66  111.  170 ;  Marston  v.  Brittenham,  76  id.  fill. 

The  guilt  of  appellant's  husband  is  clear  and  is  not  controverted; 
and  therefore  any  threat  which  may  be  implied,  from  the  resolution 
of  the  board  of  directors,  to  prosecute  him  for  the  offense  of  which 
he  was  thus  guilty,  does  not  constitute  duress.  Eddy  y.  Herrin^ 
17  Me.  338;  Whitfield  v.  Longfellow,  13  id.  146. 

The  gist  of  appellant's  case  is  that  her  deed  was  executed  in  con- 
sideration  of  an  agreement  to  compound  a  criminal  offense,  which 
is  in  contravention  of  law,  and  she  has  not  realized  therefrom  the 
result  that  she  anticipated. 

We  said  in  St.  L.,J.&  C.  R.  R.  Co.  v.  Mathers,  71  DL  698;  s. 
0.,  22  Am.  Bep.  122:  '^  A  court  of  equity  will  not  lend  its  aid  to 
enforce  the  performance  of  a  contract  which  appears  to  have  been 
entered  into  by  both  the  contracting  parties  for  the  express  pur- 
pose of  doing  that  which  is  illegal;  and  where  such  a  contract  has 
been  executed  by  one  of  the  parties  by  conveying  real  estate,  a  court 
of  equity  will  not  in  general  interfere,  but  will  leave  the  title  to 
the  property  where  the  parties  have  placed  it.**  This  is  but  the 
repetition  of  an  old  and  well-established  principle  of  equity  juris- 
prudence, and  it  was  previously  applied  by  this  court  in  Jerome  ?• 
Bigelow,  66  HI.  462;  s.  C,  16  Am.  Bep.  697,  and  lAnsss  v.  Eesing, 
44  111.  113. 

The  same  principle  controlled  in  Reed  v.  McKee,  42  Iowa,  689, 
cited  by  appellant's  counsel,  but  that  case  differed  from  the  present 
in  this:  It  was  a  bill  to  foreclose  a  mortgage  given  to  secure  certain 
promissory  notes,  which  had  been  given  to  compound  a  crime  of 
embezzlement.  The  contract  was  still  executory,  and  the  court 
would  not  lend  its  aid  to  enforce  its  performance.  In  the  present 
case,  on  the  contrary,  the  contract  has  been  fully  executed  and  the 
property  conveyed,  and  the  court  is  asked  to  lend  its  aid  to  open  it 
up,  cancel  it,  and  set  aside  the  conveyance.  Attteon  v.  Sees,  28  Iowa, 
389,  is  more  analogous.  There,  the  conveyance  had  been  made 
to  compound  the  felony  of  the  son  of  the  petitioner,  and  the  court 
held  that  the  conveyance  could  not  be  set  aside,  observing:  ^  And 
the  rule  seems  to  be  well  settled,  that  where  a  contract  is  illegal^ 
whether  it  is  because  of  being  malum  prohibitum  or  malum  in  se, 
the  law  will  not  afford  affirmative  relief  to  either,  but  will  leave  the 
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parties  as  it  found  them."  Like  ruling  obtained  in  InhabUants  oj 
Worcester  t.  Eaton^  11  Mass.  377.  Smith  v.  Rowley y  66  Barb.  503, 
is  almost  literally  the  same  as  this  case.  There,  a  married  woman 
filed  her  bill  to  set  aside  her  conveyance,  upon  the  alleged  ground 
that  it  was  obtained  from  her  by  duress  and  undue  iuflnence.  Her 
husband  was  charged  by  the  defendant  with  embezzlement  from 
him  to  a  large  amount,  and  she  claimed  that  she  executed  the  deed 
in  question,  under  an  underatanding  and  implied  agreement  that 
in  case  she  executed  the  deed  in  question,  tho  defendant  would  re- 
frain from  prosecuting  her  husband  for  tho  embezzlement. 

The  husband's  guilt  was  clear,  and  the  deed  was  executed  upon 
his  request.  The  court  said:  ^'If  her  story  is  correct,  the  deed 
would  seem  to  be  yoid,  on  the  ground  that  it  was  executed  in  con- 
sideration of  compounding  a  criminal  offense,  and  was  contrary  to 
the  •statute.  But  though  the  deed  may  be  void  for  such  reason, 
equity  does  not  relieve  the  party  who  executed  it  upon  or  for  such 
immoral  and  illegal  consideration  and  purpose." 

Peroeiving  no  error  in  the  ruling  below,  the  decree  will  have  to 
be  affirmed. 

[Omitting  a  point  of  practice.] 

Judgment  affirmed* 

DicKET,  C.  J.,  and  Scon,  J.,  dissent. 


Rot  t.  Ooikgs. 

(96  m.  an.) 

Moftgage^ekMA — right  of  mortgagee  totakepoeieuio%. 

Under  a  pioTision  in  a  chattel  mortgage,  that  if  the  mortgagee  shall  at  any 
time  before  matarlty  of  the  debt  **  feel  himself  unsafe  or  insecure/'  he  may 
tike  poseeooion  of  the  mortgaged  property,  he  cannot  take  such  possession 
nnlesa  there  to  reasonable  ground  or  probable  canse  for  saeh  action,  although 
there  need  not  be  actnal  danger.* 

TROVER.    The  opinion  states  the  case     The  plaintiff  had  judg« 
ment  below. 

Samuel  P.  Wheeler,  for  appellant,  cited  tbz  v.  Kitton,  19  HI.  619; 


*  Contra,  Cifn«  ▼.  lAbbey  (46  Wis.  XBflt),  88  Am   Rep.  70a 
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Bailey  v.  Godfrey,  54  id.  507 ;  8.  c,  5  Am.  Bep.  157 ; 
D'Arcy,  71  111.  648. 

Mulkey  £  Leed,  for  appellee. 

Dickey,  G.J.  In  January,  1878,  Ooings  gave  appellant,  as  part 
payment  for  a  farm,  a  note,  secured  by  a  chattel  mortgage,  for  the 
sum  of  $278.47,  due  March  1,  1879.  The  mortgage  contained  a 
clause  which  provided  that  if  Boy  should,  at  any  time  before  the 
said  promissory  note  became  due,  ^*  feel  himself  unsafe  or  inse- 
cure,'' he  should  have  the  right  to  take  possession  of  the  property 
mortgaged.  A  description  of  part  of  the  property  mortgaged  (as 
found  in  the  mortgage),  was  as  follows:  "  All  crops  to  be  grown  io 
year  1878,  on  mortgagee's  part  of  old  Barber  farm." 

In  October,  1878,  Boy  seized,  by  virtue  of  this  mortgage,  part  of 
the  crops  grown  on  that  farm  in  the  year  1878,  consisting  of  corn, 
tobacco,  and  top  fodder. 

Goings  (insisting  that  this  taking  was  unlawful)  bronght  an  ac- 
tion of  trover,  and  in  the  Circuit  Gourt  recovered  1225  damages. 
Boy  appealed  to  the  Appellate  Gourt  for  the  Fourth  District,  where 
the  judgment  was  affirmed,  and  from  that  judgment  he  brings  the 
record  to  this  court  for  review,  upon  the  certificate  of  the  Appellate 
Court  that  questions  of  law  arise  in  the  cause,  of  snflSicient  import- 
ance to  require  a  decision  by  the  Supreme  Gourt.  That  court  cer- 
tifies that  the  following  questions  arise  in  the  case: 

First.  Was  the  mortgage  void  or  valid  as  to  the  crops  subse- 
quently planted  and  grown? 

Second.  If  valid,  could  the  mortgagee  judge  of  the  crisis  for  him- 
self, or  must  he  have  reasonable  grounds  for  his  action  before 
taking  possession  under  the  terms  of  the  instrument? 

Third.  If  void,  could  the  mortgagee  take  possession  of  the  sub- 
sequent existing  property  without  some  new  act  of  the  mortgagor 
or  his  assent,  or  without  a  state  of  facts  which  would  jastify  the 
taking  of  possession  under  the  terms  of  the  instrument  ? 

That  court  also  certifies  that  they  found  from  the  evidenoe  there 
were  no  reasonable  grounds  for  taking  possession  under  the  tenuB 
of  the  instrument,  and  if  the  instrument  was  yalid  the  taking  of 
possession  was  without  just  warrant,  unless  the  mortgagee  had  the 
absolute  right  to  judge  of  the  crisis  for  himself. 

BaiUy  V.  Godfrey,  54  111.  507;  8.  c,  5  Am,  Bep.  157,  was  aa 
action  of  trover,  brought  by  Bailey  to  recover  damages  for  the  tak- 
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iug  of  property  of  Bailey,  by  virtue  of  a  mortgage  which  contained 
a  condition  in  the  very  words  of  the  condition  of  the  mortgage  in 
this  case;  that  is,  that  if  at  any  time  before  the  notes  become  due 
the  mortgagee  shall  feel  himself  unsafe  or  insecure  he  may,  in  that 
event,  take  immediate  possession  of  the  property  described  in  the 
mortgage.  In  that  case  this  court  said :  ^*  By  the  express  terms  of 
the  mortgage  the  mortgagee  *  *  *  was  made  the  sole  judge  of 
the  happening  of  the  contingency." 

The  case  of  Lewis  v.  ITArcy^  71  111.  648,  was  an  action  of 
replevin  brought  by  D'Arcy  against  Lewis,  a  constable,  who  had 
seized  upon  attachment  personal  property,  as  the  property  of  Sulli- 
van, upon  which  property  D'Arcy  held  Sullivan's  chattel  mortgage, 
daty  recorded,  etc.,  containing  precisely  the  same  condition  —  that 
the  mortgagee  might  take  immediate  possession  of  the  property  at 
any  time  before  the  indebtedness  secured  by  the  mortgage  fell  due, 
in  case  he  should  feel  unsafe  or  insecure.  This  court  held  in  favor 
of  D*Arcy,  saying:  "As  was  said  in  Bailey  v.  Godfrey^  54  III.  507, 
by  the  express  terms  of  the  mortgage  the  mortgagee  was  invested 
with  the  power  to  elect,  and  was  made  the  sole  judge  of  the  hap- 
pening of  the  contingency  when  he  wonld  elect  to  take  possession 
of  the  property." 

In  both  of  these  cases  this  court  held,  upon  the  facts  in  each 
case,  that  the  mortgagee  **  had  ample  reason  to  feel  unsafe  and 
insecure  in  regard  to  his  debt." 

The  case  of  Furlong  v.  CoXy  77  UK  293,  was  an  action  of  replevin 
brought  by  Furlong  against  Cox  for  the  furniture  of  a  hotel,  which 
Furlong  had  mortgaged  to  Cox,  and  which  Cox  had  seized  by  virtue 
of  the  mortgage  before  the  mortgage  debt  was  due,  which  mort- 
gage contained  a  condition  that  Furlong  should  retain  the  posses- 
sion until  the  tnoney  fell  due,  with  a  further  provision  that  Cox 
might, '^  at  any  time  he  should  think  the  property,  or  any  part 
thereof,  was  in  danger  of  being  sold,  removed,  etc.,  take  possession 
of  the  same."  This  case  was  decided  in  favor  of  Furlong,  and  was 
distinguished  from  the  cases  of  Bailey  v.  Godfrey  and  Lewis  y. 
jyArcy,  suproy  sajring  as  to  those  cases:  ^^It  will  be  observed  that 
ID  both  of  those  cases  there  was  evidence  showing  danger  of  loss, 
*  *  *  but  in  this  case  there  is  no  evidence  that  there  was  the 
slightest  danger  of  loss,  or  even  that  appellee  thought  there  was." 
And  it  was  there  said  Cox  should  *^  at  least  have  proved  that  he 
thought  there  was  the  danger  specified.     ♦     ♦    *    And  before  he 
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can  justify  the  act  (of  taking)  ]ie  should  at  least  have  shown  that 
such  was  his  belief." 

It  is  again  said  (speaking  of  the  evident  intention  of  the  parties 
and  the  circnmstances  under  which  the  mortgage  was  given)  that 
Furlong  supposed  that  Oox^  before  he  could  lawf uUy  seize  the  pro^ 
erty^  '^must,  in  good  faith,  based  upon  reasonable  grounds,  believe 
there  was  danger  of  sale  or  removal  of  the  property,^  and  that  it  was 
not  the  intention  to  ^' place  it  in  the  uncontrolled  power  (of  Cox)  at 
any  time,  from  pique,  caprice,  or  mere  whim,  to  strip  the  hotel  of  its 
furniture,"  etc.  And  it  is  further  said,  appellant  "  was  willing  to 
give  the  power  to  take  possession  if  she  did  any  act,  or  if  any  other 
cause  should  arise  from  which  there  should  be  reasonable  ground  \a 
suppose  that  there  was  danger,  *  *  *  and  must  have  supposed 
he  (Gox)  would  be  governed  by  circumstances  in  thinking  there 
was  danger,  as  would  any  other  reasonable  and  fair  business  man." 
Again  it  is  said,  *^  the  right  to  take  possession  depended  upon  his 
thinking  there  was  danger.  Had  the  condition  been  that  he  might 
reduce  the  property  to  possession  when  he  might  choose,  then  it 
would  have  been  different.  We  are  clearly  of  opinion  this  case  is 
widely  different  from  the  cases  cited  supra,  as  in  those  cases  there 
was  ♦  *  *  danger,  and  whilst  here  not  the  semblance  of  the 
slightest  danger  is  shown  to  have  existed,  not  even  that  appellant 
believed  on  the  slightest  grounds,  or  believed  at  all  that  the  danger 
existed." 

In  the  case  of  Davenport  v.  Ledger,  80  111.  574,  the  ruling  of  the 
court  in  Furlong  v.  Coz,  supra,  is  alluded  to  and  approved.  In 
the  Davenport  case  the  mortgage  contained  the  same  provision  as 
to  the  taking  possession  by  the  mortgagee,  and  the  court  charged 
the  jury  that  'Hhe  chattel  mortgage  giving  to  the  defendant  the 
right  to  take  possession  of  the  goods  if  he  felt  (wh^her  with  snffi' 
cient  cause  or  not  makes  no  difference)  that  his  debt  was  not  safe 
and  secure,  he  was,  by  the  mortgage,  made  the  sole  judge  upon  that 
subject,  and  if  he  did  so  feel,  the  plaintiff  had  no  right  to  recover,'* 
etc.  While  the  decision  of  the  Davenport  case  did  not  turn  npoa 
this  instruction  of  the  court,  the  court  incidentally  commented 
upon  it,  saying  in  substance,  that  it  was  more  favorable  to  the  mort- 
gagee than  he  was  entitled  to  have  it,  in  that  it  omits  the  essential 
element,  that  his  belief  that  he  was  unsafe  or  was  insecure^  had  m- 
sonable  grounds  to  support  it. 

All  these  cases,  carefully  examined  and  proi^erly  understood,  art 


OCTOBER  TERM,  1880.  155 

Roy  V.  Goings. 

in  strict  accord  with  each  other  in  so  far  as  they  relate  to  the  con- 
stmction  to  be  placed  upon  this  condition  as  to  the  right  of  taking 
possession  by  the  mortgagee.  The  first  two  cases  referred  to  lay 
down  the  law,  that  by  the  stipulation  of  the  parties  the  mortgagee 
is  made  the  sole  jndge  as  to  whether  the  contingency  has  or  has  not 
happened  upon  which  he  is  authorized  to  take  possession.  The 
latter  two  cases,  recognizing  the  same  proposition,  that  he  is  made 
the  sole  judge  of  the  happening  of  the  contingency,  lay  down  the 
rule,  that  in  judging  of  that  contingency  he  must  act  in  good  faith» 
and  muat  have  reasonable  grounds  to  support  his  belief.  He  must 
have  probable  cause  for  his  belief.  As  was  said  in  Furlong  y.  Cox, 
he  must  in  good  faith,  based  upon  reasonable  grounds,  believe  there 
was  danger;  and  again,  that  he  must  have  ''reasonable  grounds  to 
suppose  that  there  was  danger." 

The  finding  certified  to  us  from  the  Appellate  Court,  as  to  the 
facts  of  the  case  at  bar,  gives  us  the  basis  on  which  that  court  ruled 
as  to  the  law.  That  court  certified  that  it  appears  from  the  evi-^ 
deuce  ''there  were  no  reasonable  grounds  for  taking  possession 
under  the  terms  of  the  instrument,  and  if  the  instrument  be  valid 
the  taking  possession  was  without  just  warrant,  unless  the  mort- 
gagee had  the  absolute  right  to  judge  of  the  crisis  for  himself." 

As  shown  above,  the  mortgagee,  under  such  a  mortgage  had  the 
right  to  judge  of  the  crisis  for  himself,  subject  only  to  the  limita- 
tion that  his  judgment  must  be  ezerpised  in  good  faith  and  upon 
reasonable  grounds.  This  means  reasonable  ground,  or  probable 
cause,  to  think,  or  believe,  or  feel  that  there  was  danger  which  ren- 
dered the  taking  of  the  property  by  him  proper  under  the  agreement. 
This  does  not  require  that  there  should  be  actual  danger,  or  that 
the  proofs  should  furnish  the  court,  at  the  time  of  the  trial,  with 
reasonable  grounds  to  decide  that  the're  was  actual  danger.  It  was 
sufficient,  if,  at  the  trial,  it  appeared  that  at  the  time  of  the  taking 
there  was  apparent  danger,  such  that  a  reasonable  man  might,  in 
good  faith,  act  upon  it;  in  other  words,  there  should  be  reasonable 
grounds  to  believe  that  there  was  danger,  or  that  he  did  not  act 
without  probable  cause.  The  Appellate  Court  has  found  there 
were  no  reasonable  grounds  for  taking  possession  under  the  terms 
of  the  instrument  If  this  finding  of  the  Appellate  Court  is  to  be 
understood  to  mean  simply  that  there  was,  in  fact,  no  such  danger, 
such  finding  is  not  decisive  of  this  case.  It  is  not  sufficient  to 
show  that  the  taking  was  illegal.     If,  however,  the  finding  is  to  bo 


156  ILLINOIS, 


Boy  ▼.  Goings. 


understood  as  meaning  that  the  mortgagee  had  no  reasonable 
grounds  to  believe  that  his  debt  was  nnsafe  and  had  no  probable 
cause  for  the  taking,  it  is  decisive  as  against  the  legality  of  the 
taking. 

Taking  the  whole  record  together,  we  think  the  trae  meaning  of 
the  finding  of  the  Appellate  Court,  as  stated  in  the  same,  is  that 
there  were,  in  fact,  no  reasonable  grounds  for  the  mortgagee  to 
feel  himself  unsafe  or  insecure,  and  therefore  hold  their  rulings 
correct. 

The  law  on  this  subject,  as  laid  down  in  the  cases  heretofort 
decided  in  this  court,  is  plainly  this,  that  by  such  contract  the 
mortgagee  is  made  the  sole  judge  of  the  crisis  in  question,  bnt  th&t 
judgment  must  be  exercised  in  good  faith  and  upon  probable  cause. 
He  is  not  at  liberty  to  judge  capriciously,  or  upon  a  mere  whim,  or 
•  maliciously.  As  indicated  in  Furlong  v.  CoXy  supra,  in  such  case 
the  mere  fact  that  the  mortgagee  declares  that  he  feels  himself  un- 
safe and  insecure  is  not  conclusive.  When  that  question  is  put  in 
issue,  and  it  appears  from  the  proofs  that  the  mortgagee  had  no 
probable  cause  or  reasonable  grounds  to«feel  himself  unsafe  and  in- 
secure, the  taking  must  be  held  unlawful  ;  but  it  is  not  essential 
in  such  case  that  there  should  be  real  cause  of  danger.  It  is  not 
necessary  that  the  debt  should,  in  fact,  be  unsafe  or  insecara  It 
is  sufficient  for  this  purpose  that  the  circumstances  are  such  that  a 
reasonable  man,  thus  situated,  ^ight,  in  good  faith,  believe  himself 
nnsafe  and  insecure. 

It  IS  insisted  by  the  appellant  in  the  case  at  bar  that  the  mort- 
gage, as  a  mortgage,  was  inoperative  in  giving  the  appellant  title 
to  the  corn,  tobacco  and  fodder  grown  upon  the  Barber  place  during 
the  year  1878,  and  that  therefore  the  mortgage  itself  was  no  securitr 
for  the  debt ;  but  appellant  also  insists  that  the  mortgage  was  valid 
between  the  parties  as  an  executory  contract,  and  authorized  appel- 
lant to  take  possession,  if  for  any  cause  he  felt  unsafe  or  insecure, 
and  hence  the  mere  invalidity  of  the  mortgage  as  a  lien  against 
third  persons  was  a  sufficient  ground  to  warrant  such  feeling  ol 
insecurity  ;  and  the  question  is  very  elaborately  discussed  as  to 
whether  a  chattel  mortgage  can  operate  upon  property  not  in  being 
(potentially  or  otherwise),  at  the  time  of  the  execution  of  the 
mortgage. 

We  do  not  perceive  that  this  question,  so  fully  discussed, has  anj 
necessary  bearing  upon  the  decision  of  this  case.     From  a  fiur  oos- 
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Btniction  of  the  language  of  this  instrumenty  the  feeling  of 
insecurity  which  was,  by  the  terms  of  the  instrument,  to  give 
the  mortgagee  the  right  to  take  immediate  possession,  evidently 
had  reference  to  such  a  feeling  to  be  produced  by  some  future  cause* 
—  by  some  cause  not  in  being  at  the  time  when  the  mortgage  was 
executed.  We  may  assume,  therefore,  that  counsel  for  appellant, 
if  right  m  his  views  as  to  the  effect  of  a  chattel  mortgage  upon 
property  not  m  being  at  the  time  of  its  execution,  and  that  he  is 
right  in  the  position  that  the  instrument  is,  nevertheless,  an 
executory  contract,  and  valid,  as  such,  between  the  parties,  still,  it 
is  obvious  that  a  feeling  of  insecurity,  to  arise  from  a  consideration 
of  that  question  of  law,  was  not  such  a  feeling  of  insecurity  as  was 
meant  and  contemplated  by  the  parties  making  the  contract.  This 
case  must  turn  upon  the  question  whether  Roy,  at  the  time  he 
seixed  this  property,  did,  in  good  faith,  feel  that  he  was  unsafe  or 
insecure  fitmi  some  cause  which  occurred  after  the  making  of  the 
mortgage,  and  that  he  not  only  did  in  fact  so  feel,  but  that  this 
wag  not  without  probable  cause  or  reasonable  grounds  to  feel  thus. 
It  is  not  necessary  that  it  should  appear  at  the  trial  that  there  were 
reasonable  grounds  to  believe  that  this  debt  was  unsafe  or  insecure, 
in  point  of  fact,  at  that  time.  If  there  was,  in  fact,  apparent 
insecurity  at  the  time  of  the  taking,  arising  from  facts  and  circum- 
stanoes  brought  to  his  knowledge,  it  was  sufficient  to  justify  the 
talking,  if  he,  in  fact,  from  such  cause,  did  feel  unsafe  and  insecure, 
and  acted  from  that  motive.  The  Appellate  Court  have  held  the 
ficts  in  this  regard  for  appellee. 
The  judgment  of  the  Appellate  Court  will,  therefore,  be  affirmed. 

Judgment  affirmed. 
SooTT  and  Shaldok,  JJ.,  dissent 


Otis  t.  Gross. 
(wnLaiai) 

Ba»ik--in9(fio$Ki^prefirred  elaim$  —  eeuH  funds, 

Ageaen]  deposit  of  court  fanda  and  of  fanda  of  court  officers  in  a  bank,  bf 
otderof  coart,  has  no  preference  over  claims  of  other  creditors,  on  the  inaoU 
rtxuj  of  tlie  Imnk.  although  the  assets  are  in  the  hands  of  a  receiver 
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THE  opinion  states  the  case.     The  plaintiff  had  judgment  be- 
low. 

J.  L,  Hvghy  for  appellant. 

Gardner  di  Chandler^  for  appellees. 

Walkeb^  J.  It  appears  that  the  Circuit  Court  of  Cook  ooimtji 
by  an  order  entered  on  its  records^  designated  the  State  Sayings 
Institution  of  Chicago  as  the  depositary  of  moneys  in  the  hands  of 
the  officers  of  the  court  and  under  its  control.  By  resolution  the 
bank  accepted  the  trust.  Subsequently,  the  institution  failed,  and 
its  officers  fled  to  avoid  crimmal  prosecution;  and  the  institution 
being  insolvent  to  the  amount  of  ll^SOOyOOO  above  its  assets,  a  it- 
ceiver  was  appointed  to  take  charge  of  the  affairs  and  assets  of  the 
bank. 

•  The  clerk  of  the  Circuit  Court,  Gross,  opened  an  account  with 
the  bank,  and  made  deposits  of  the  funds  under  the  qontrol  of  the 
court,  as  occasion  required,  and  funds  were  drawn  out  when  needed 
to  pay  litigants  and  as  directed  by  the  court.  When  the  bank 
failed  there  was  deposited  and  not  checked  out  of  the  bank  the  sum 
of  82,597.43,  deposited  by  the  clerk  of  the  court. 

A  dividend  of  ten  per  cent  on  the  debts  against  the  bank  had 
been  declared,  which  would  probably  nearly  exhaust  the  assets. 
wliich  the  clerk  refused  to  i*eceive,  but  demanded  the  full  amoont, 
insisting  the  deposit  was  a  special  fund,  and  that  it  was  a  special 
deposit.  It  is  admitted  that  the  corporation  was  authorized  to  do, 
and  did  a  commercial  and  savings  deposit  business;  that  when  this 
fund  was  deposited  in  the  bank  it  was  made,  entered,  numbered 
ia.nd  kept  on  the  books  of  the  institution  in  like  manner  as  all  other 
savings  deposits,  except  as  to  payment  of  interest;  that  a  deposit 
book  was  given  to  and  accepted  by  the  clerk,  in  which  these 
deposits  were  entered;  that  it  was  the  same  in  character  and  fona 
as  the  deposit  books  given  to  other  depositors,  and  the  funds  depos- 
ited by  the  clerk  were  entered  in  his  book  in  like  manner  as  ini^' 
other  cases,  and  the  money  thus  received  was  mingled  with  the 
general  funds  received  and  held  by  the  institution,  and  wasin&o 
manner  ever  kept  separate  or  apart  from  the  general  funds  or  dis- 
tinguished therefrom.  The  order  of  the  court  did  not  require,  nor 
did  the  resolution  of  the  directors  agree  that  it  should  be  keptsep* 
aratc. 
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The  clerk  6Ied  a  petition  against  the  receiver  to  hare  this  de- 
clared a  trust  fund,  and  to  have  the  full  amount  of  the  deposit 
paid  to  him.  And  on  the  facts  here  stated  the  Circuit  Court  made 
an  order  that  the  receiver  should  so  pay  it  He  thereupon  per* 
fected  an  appeal  to  the  appellate  court  for  the  first  district,  where, 
on  a  hearing,  the  order  of  the  Circuit  Court  was  affirmed,  and  he 
brings  the  record  to  this  court  and  urges  a  reversal. 

From  the  facts  in  this  case  it  is  manifest  that  this  was  not  a 
special  deposit  or  a  mere  bailment.  The  money  when  de^sited 
was  commingled  with  the  general  funds  of  the  bank,  as  was  that  of 
other  depositors.  It  was  not  agreed  to  or  directed  to  be  kept  sepa- 
rate as  a  fund.  It  then,  as  others,  became  the  funds  of  the  bank 
for  the  paying  of  the  amount  for  which  it  became  indebted,  as  did 
that  of  other  depositors.  Had  it  been  placed  in  a  separate  package 
and  so  deposited,  and  never  mingled  with  the  funds  of  the  bank, 
or  had  it  been  so  kept  that  its  identity  could  be  established,  it 
would  no  doubt  have  been  different. 

In  such  a  case  the  title  and  property  in  the  money  would  not 
have  changed  or  vested  in  the  bank,  and  it  would  have  been  a  sim- 
ple bailment,  presenting  no  difficulty.  It  then  would  have  been 
plain  that  the  court  could,  and  it  would  have  been  its  simple  duty 
to  require  the  receiver  to  pay  it  to  the  clerk,  but  as  it  was  mingled 
with  and  became  a  part  of  the  common  fund,  and  the  bank  a  debtor 
therefor,  a  different  question  is  presented.  Nor  do  we  think  that 
the  fact  there  was  no  agreement  to  pay  interest  on  the  deposit  of 
sufficient  importance  to  change  the  character  of  the  deposit  to  a 
bailment.  That  was  a  mere  incident  to  the  transaction  not  suffi- 
cient to  control  its  nature. 

In  the  case  of  In  re  Western  Mar.  and  F.  Ins.  Co.,  38  111.  289,  it 
was  held  that  when  a  court,  by  order,  appoints  a  particular  person 
a  depositary  of  the  funds  under  the  control  of  the  court,  and  such 
person,  knowing  of  the  order,  accepts  the  deposit,  he  becomes  pro 
hoc  vice  an  officer  of  the  court.  And  the  court  may  make  an  order 
for  him  to  pay  the  money,  and  if  he  fails  to  do  so  without  showing 
some  sufficient  reason,  he  may  be  proceeded  against  as  for  a  con- 
tempt, and  the  same  rule  would  apply  to  a  corporation  and  its  offi- 
cers having  the  means  of  payment  in  their  hands  belonging  to  the 
corporation,  and  if  they  should  refuse  to  pay  they  might  be  pro* 
ceeded  against  for  a  contempt. 
Bnt  it  was  there  also  said  that  if  the  depositary  becomes  insolv* 
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eut  and  should  make  an  assignment  for  tlie  benefit  of  ci^iiors. 
the  assignee  is  not  a  quasi  officer  of  the  court  and  ooald  not  b6 
proceeded  against  for  contempt 

It  was  also  held,  in  that  case,  that  such  a  deposit  was  not  a  bail- 
menty  but  became  a  debt  due  the  court,  and  that  the  claim  of  the 
court  for  its  deposit  was  of  no  higher  grade  or  superior  equity  than 
claims  of  other  creditors,  and  was  required  to  take  a  pro  rata  dirt- 
dend. 

That  case  was  like  this  in  all  of  its  facts,  except  thai  there  the 
officers  of  the  bank  had  no  knowledge  that  the  court  had  made  the 
company  the  depositary,  and  there  the  corporation  made  an  assign- 
ment for  the  benefit  of  creditors,  whilst  in  this  case  the  court  ap- 
pointed a  receiver  to  administer  the  assets  for  the  benefit  of  credit- 
ors. This  diversity  in  the  facts  in  the  two  cases  we  regard  as  being 
unimportant  and  as  having  no  controlling  effect  on  thededsioa 
of  this  case.  The  only  effect  of  the  notice  to  the  officers,  that  the 
bank  was  designated  as  a  depositary,  was  to  render  them  liable  to 
be  punished  for  a  contempt.  The  receiver,  like  the  assignee,  took 
the  assets  for  the  benefit  of  the  creditors  of  the  bank. 

But  it  is  said  the  receiver  is  an  officer  of  the  court,  and  by  his 
appointment  he  became  the  custodian  of  the  entire  fnnds,  to  hold 
and  pay  out  under  the  direction  of  the  court;  that  his  poBsesaon 
became  and  is  that  of  the  court,  and  he  can  only  administer  the 
fund  strictly  under  the  direction  of  the  court,  and  having  pooo- 
sion  of  the  fund,  the  court  has  power  to  order  its  payment  by  the 
receiver,  and  on  his  failure  he  may  be  proceeded  against  as  might 
the  officers  of  the  bank.  It  is  true,  if  he  was  so  ordered  and  I^ 
fused  to  obey,  he  might  be  punished  as  for  a  contempt  in  disobeying 
the  order.  He  would  not  be  thus  punished  for  the  default  of  the 
bank  officers,  but  for  his  own  fault 

But  the  controlling  question  in  the  case  is,  whether,  under  the 
circumstances  of  this  case,  the  court  had  the  legal  right  to  make 
tho  order.  When  the  court  seized  the  fund,  it  did  so  lor  the  ben- 
cHt  of  the  creditors  of  the  bank.  The  court,  by  its  receiver,  took 
]>osse8sion  of  tlie  property,  and  did  so  to  be  administered,  paid  aod 
distributed  according  to  the  equitable  claims  of  all  the  creditor  of 
tho  liank .  By  appointing  the  receiver  and  placing  the  fund  in  h>* 
liands,  none,  the  slighrest,  change  occurred  in  the  nghts  of  a  smg'e 
creditor,  not  even  the  court,  as  a  depositor. 

It  became  the  duty  of  the  court  to  di.strihut>e  the  fund  accordinfr 
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to  the  rights  of  all  creditors  as  they  then  existed.  If  it  was  then 
right)  aocordiDg  to  equitable  principles,  to  order  that  deposit  to  be 
paid  in  fall  and  others  but  a  per  cent  on  their  debts  and  deposits, 
the  court  should  have  so  ordered,  but  if  such  was  not  the  legal  duty 
the  mere  fact  that  the  court  has  acquired  the  possession  of  the  fund 
confers  no  legal  right  to  retain  its  deposit  in  full  from  the  fund. 

The  deposit,  when  made,  passed  into  and  became  a  part  of  the 
common  fund  of  the  bank,  as  it  was  no  doubt  intended,  and  the 
clerk  thereby  acquired  a  legal  and  not  an  equitable  claim  against 
the  bank.  His  claim  became  the  same  and  no  more  than  that  of 
the  other  depositors  —  purely  legal.  It  became  an  equitable  de- 
mand for  the  first  timo  when  the  court  seized  the  fund  for  distri- 
bation  among  the  creditors.  And  as  all  of  the  claims  were  legal 
and  on  the  same  footing,  and  so  far  as  shown,  no  one  having  a  su- 
perior natural  equity,  the  court  was  required  to  adopt  the  rule  that 
equality  is  equity,  and  distribute  the  funds  amongst  all  pro  rata. 
Efich  person,  on  becoming  a  creditor  by  deposit,  loan,  or  otherwise, 
had  the  legal  right  to  full  payment  of  his  entire  debt,  but  the  fund 
being  wholly  insufficient  for  the  purpose,  equity  requires  each  should 
receive  his  proportion  of  his  debt 

The  mere  fact  that  this  was  a  fund  in  court  does  not  give  the 
claim  of  the  court  a  preference  over  other  just  claims.  It  may  be 
a  misfortune  and  a  great  hardship  that  the  money  was  deposited  in 
this  institution,  but  it  is  equally  so  that  the  other  creditors  were  so 
unfortunate  as  to  repose  confidence  in  dishonest  or  incompetent 
men,  and  deposit  their  means  with  them. 

As  this  was  not  made  a  special  deposit,  or  a  mere  naked  bailment, 
and  there  being  no  means  of  identifying  the  money  deposited,  even 
if  it  is  in  the  hands  of  the  receiver^  it  must  share  the  fate  of  the 
clums  of  other  depositors,  and  the  clerk  must  share  pro  rata  witli 
other  depositors.  The  order  of  the  Circuit  Court  was  erroneous, 
and  the  judgment  of  the  Appellate  Court  must  be  reversed  and  the 
cause  remanded. 

Rwersed  and  remanded^ 
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Ifsffotiable  %n»tmm&7U — fraud  —  'MgligwJt  tAgniiig, 

VL  one  unable  to  reed  or  write  English  signs  a  negotiable  promiaMiyiiotois 
English,  without  consideration,  upon  the  fraudulent  representation  that  Uii 
a  contract  of  a  different  character,  but  without  having  the  paper  retdltt 
him,  he  is  liable  thereon  to  an  innocent  holder. 

ACTION  OQ  promissory  note.  The  opinion  states  the  faots.   Th^ 
defendant  had  judgment  below. 

J.  S.  Scohey  and  W.  W.  Woollen^  Jr.,  for  appellant 
0.  Ewing  and  J.  K.  Ewing^  for  appellee. 

a 

NiBLACKy  J.  The  complaint  in  this  case  was  by  Joseph  Fishery 
against  Heinrich  Von  Behren  npon  a  promissory  note  purportisg 
to  have  been  executed  by  the  latter,  and  payable  to  one  E.  K  Jooei 
at  the  First  National  Bank  of  Indianapolis,  for  the  sum  of  MOO, 
and  aycrred  to  have  been  assigned  to  the  plaintifF,  before  matcritjt 
by  indorsement  in  writing. 
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The  defendant  answered  that  the  execution  of  the  note  sued  on 
was  not  his  act  and  deed,  because,  at  the  time  of  its  execution,  he 
was  unable  to  read  or  write  the  English  language,  and  could  only 
speak  and  understand  that  language  imperfectly ;  that  he  was 
ignorant  of  the  laws  of  Indiana  as  well  as  of  the  English  language ; 
that  the  note  was  executed  to  the  said  E.  E.  Jones  upon  the  faith  of 
the  foUowing  false  and  fraudulent  representations  : 

On  the  19th  day  of  August,  1874,  one  E.  M.  Scott  came  to  the 
defendant,  at  his  home  at  Decatur  in  this  State,  and  in  order  to 
induce  the  defendant  to  execute  the  note,  and  to  cheat,  wrong  and 
defraud  him  in  the  premises,  represented  that  his  name  was  E.  E. 
Jones,  and  that  he  was  the  owner  of  two  hundred  and  fifty  lifting- 
jacks,  then  manufactured  and  on  hand  in  the  city  of  Cincinnati  in 
the  State  ef  Ohio;  and  that  he  desired  to  appoint  and  employ  the 
defendant  to  sell  said  lifting-jacks  and  such  others  as  might  be 
manufactured  from  time  to  time ;  that  said  Scott  had  at  the  time  a 
written  contract,  the  substance  and  purport  of  which  was  a  con- 
tract of  agreement  regulating  the  per  cent  and  commission  to  be 
paid  and  the  terms  and  conditions  of  the  agency;  that  said  Scott 
then  and  there  represented  that  said  written  instrument  was  of  the 
pnrport  aforesaid,  and  contained  no  other  stipulations;  that  said 
Scott  was  a  practicing   attorney  of   this    State,  and   well   knew 
that  his  said  statement  was  false  and  fraudulent,   and  that  the 
defendant  was  unable  to  detect  its  &lse  and  fraudulent  character ; 
that  the  defendant,  relying  upon  the  representations  aforesaid,  and 
believing  them  to  be  true,  signed  his  name  to  a  paper  which  after- 
ward proved  to  be  the  note  in  suit;  that  said  representations  were 
false  and  fraudulent  in  this,  that  the  name  of  the  said  F.  M.  Scott 
was  not  E.  E.  Jones;  that  the  said  Scott  was  not  the  owner  of  any 
lifting-jacks,  and  none  had  been  manufactured  for  his  use;  that 
said  written  instrument  was  not  a  contract  appointing  the  defend- 
ant an  agent  of  the  said  E.  E.  Jones,  but  was  a  negotiable  prom- 
issory note,  the  same  now  sued  on ;  that  said  note  was  executed 
without  any  good  or  valuable  consideration  of  any  kind  whatever; 
that  neither  the  said  Scott  nor  any  one  else  on  his  behalf  had  any 
lifting-jacks  manufactured,  or  in  process  of  construction,  to  be 
furnished  according  to  the  representations  aforesaid;  that  he,  the 
defendant,  did  not  know  that  he  was  executing  a  promissory  note^ 
nor  did  he  deliver  the  note  to  the  payee  or  any  one  else  for  his  use. 
This  answer  was  verified  by  the  oath  of  the  defendant.     The 
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plaintiff  demurred  to  the  answer,  bat  the  demnrrer  was  OYemiled. 
Issue  being  joined  by  a  reply  in  general  denial,  the  cause  was  tried 
by  a  jury,  the  result  being  a  verdict  and  judgment  for  the  defend- 
ant. The  plaintiff  has  appealed,  and  the  only  question  submitted 
for  our  consideration  is  that  of  the  sufficiency  of  the  answer. 

During  the  last  few  years  we  have  had  seyeral  cases  before  in, 
either  in  some  or  in  many  respects  similar  to  the  one  in  hearing, 
and  the  various  questions  arising  in  those  cases  have  received,  as 
they  have  been  from  time  to  time  presented,  the  very  careful  con- 
sideration of  this  court. 

In  the  recent  case  of  Woolen  v.  Ulrich,  64  Ind.  120,  after  review- 
ing the  allegations  of  fraud  and  misrepresentation  charged  in  that 
cause  to  have  been  made,  this  court  said: 

'^It  maybe  laid  down  as  an  established  rule,  that  although  a 
man  may  be  moved  by  fraudulent  misrepresentations  to  execute  a 
negotiable  note,  yet  if  he  carelessly  and  negligently  so  execute  it, 
and  permit  such  note  to  fall  into  the  hands  of  an  innocent  pnr- 
chaser  before  maturity,  he  cannot  be  heard  to  deny  his  liability  to 
pay  it.  Having  thus  negligently  thrown  his  note  upon  the  marked 
as  between  himself  and  such  innocent  holder  he  must  bear  the 
loss." 

In  order  to  exonerate  a  party,  as  between  himself  and  the  inno- 
cent holder,  where  his  signature  to  a  negotiable  note  has  been 
obtained  by  fraud,  it  must  be  shown  that  he  was  guilty  of  no  neg- 
ligence in  affixing  his  name  to  the  note,  or  in  not  ascertaining  the 
character  of  the  instrument  signed  by  him. 

Although  it  may  have  been  so  intended,  the  answer  now  before 
us  was  not  a  special  denial  of  the  execution  of  the  note  in  suit,  bnt 
an  apswer  in  confession  and  avoidance,  where  the  burden  of  show- 
ing suffieient  matter  in  avoidance  was  assumed  by  the  defendant 
Kimble  v.  Christie^  55  Ind.  140. 

It  is  insisted  that  the  answer  in  this  case  made  a  stronger  case 
for  the  defendant  than  did  any  of  the  answers  relied  upon  by  this 
court  in  the  similar  cases  above  referred  to,  by  the  avermeut  that 
the  defendant  could  neither  read  nor  write  the  English  langnage, 
referring  to  Walker  v.  Egbert^  29  Wis.  194;  s.  c,  9  Am.  Bep.  548. 

This  averment  would  have  brought  a  new  element  into  this  case 
if  it  had  been  made  in  connection  with  such  other  facts  as  to  ren- 
der it  a  material  averment.  But  it  was  not  alleged  that  the  defend- 
ant either  desired  or  requested  that  the  paper  he  signed  should  be 
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rvad  to  him,  or  that  any  one  preteading  to  read  it  to  him  had  uot 
read  it  correctly.  Nor  was  any  thing  alleged  showing  that  any 
advantage  had  been  taken  of  the  defendant  by  reason  of  his  inabil- 
ity to  read  or  write  the  English  language,  or  to  show  that  he  took 
any  prudent  means  to  ascertain  the  true  character  of  the  paper  he 
was  called  upon  to  sign. 

On  the  oontrary  y  the  averments  of  the  answer  make  it  appear  that 
he  accepted,  without  question,  some  general  repi*e8entation8  made 
by  Scott,  as  to  the  kind  of  paper  he  was  required  to  sign,  leaving 
it  only  to  be  inferred  that  he  thought  he  was  signing  a  contract  of 
agency,  when  he  signed  the  note. 

^he  answer,  in  our  opinion,  did  not  show  due  diligence.on  the 
part  of  the  defendant  to  protect  himself  against  the  false  represent- 
ations complained  of  ;  and  we  are  consequently  constrained  to  hold 
that  the  court  below  erred  in  overruling  the  demurrer  to.the  an- 
swer. Nebeker  v.  CMsinger,  48  Ind.  436;  Olenn  v.  Porter,  49- id. 
500. 

The  judgment  is  reversed  with  costs,  and  cause  remanded  for 
further  proceedings. 

Judgment  reversed. 


NomBrTKBBaoBna.— 8ee,to  tune  effect,  Boodi  T.lTcNr,  18  Kaos,  689;  a.  o.,  96  Am. 
ficp.  78B.  fSlmilar  doctrine  was  held  in  Penn.  iZ.  On.  y.  ShaVt  82  Penn.  St.  108  The  ques* 
ttoo  waa of  theezecation  of  a  leleaae  of  damagea  by  aperaon  who  could  not  read,  or  write 
any  thinif  hut  hia  name.  The  court  aaid:  "He  doesnotpretend  that  he  told  Williama 
that  he  could  notread  and  asked  to  hare  it  read  or  e^tplained.  There  was  nothing  untrue 
in  what  he  says  WUliams  told  him.  Below  the  release  waa  a  receipt  for  the  funeral,  which 
healMsigned  As  he  wrote  his  name,  Williams  had  a  rig^ht  to  presume  that  he  could  read 
and  had  read  it.  He  was  not  required  to  read  or  explain  it  to  him,  unless  requested.  As 
is  said  by  Chief  Justice  GnsoN,  in  Greenfleld*s  Estate,  2  Harris,  406,  *  If  a  party,  who  can 
nad,  win  nci  read  a  deed  put  before  him  for  execution ;  or  if  being  unable  to  read,  will  not 
demand  to  have  it  read  or  explained  to  him,  he  isguilty  of  supine  negligence,  which,  I  take 
tt,  is  nolChe  sttfajeot  of  protection,  either  la  equity  or  at  law.' " 
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ODInd.  6B.) 
MunUipal  corporation — nogUgenoe  —  bUuting  fif  eoniratior  im  ifreaCf. 

A  dtj  having  oontncfod  with  private  penons  for  tho  ooiMtractSoa  of  mnoid. 
pal  water. works,  and  the  contractor  having  in  the  periormaiioe  of  radi  woik 
negligentlj  canned  a  peraonal  injury  to  a  third  person  bv  blasting  in  tbt 
street ;  the  citj  is  liable  in  damages  therefor,  but  only  in  case  of  negligsaei 
not  contributed  to  bj  the  sufferer.* 

ACTION  for  causing  death  by  wrongful  act     The  opinion  statai 
the  case.    The  plaintiff  had  judgment  below. 

J/1  WinfieU  and  D.  C.  Justice^  for  appellant 

D.  P.  Baldwin^  D.  D.  Dykeman  and  L.  B.  Stfns,  for  appdleeii 

HowKy  J.  The  appellee  Elizabeth  Dick,  administratrix  of  the 
estate  of  John  Dick,  deceasedi  as  sole  plaintiff,  commenced  this  ac- 
tion in  the  Cass  Circuit  Court,  against  the  appellant  and  Herbert 
R.  Smith  and  Thomas  B.  Farrington,  as  defendants,  to  recofer 
damages  under  the  provisions  of  section  784  of  the  Practice  Act,  for 
the  death  of  said  John  Dick,  caused,  as  alleged,  by  the  wrongful 
acts  and  omissions  of  the  said  defendants. 

In  their  defense  of  the  action,  the  defendants  severed,  and  as  the 
City  of  Logansport  alone  has  appealed  to  this  court,  we  shall  notice 
only  the  pleadings  of  such  appellant  in  our  statement  of  the  osk. 

In  her  complaint,  filed  in  the  Cass  Circuit  Court  the  appellee, 
Elizabeth  Dick,  alleged,  in  substance,  that  she  was  the  administm- 
trix  of  the  estate  of  said  John  Dick,  who  was  her  husband;  Aat 
on  the  27th  day  of  January,  1876,  in  the  city  of  Logansport  Ova 
county,  Indiana,  her  Paid  husband,  without  &ult  on  his  part  ^^ 
without  contributing  thereto,  was,  through  the  carelessness  and 
negligence  of  the  said  defendants,  killed  by  them;  that  the  said  d^ 
fen  dan ts  were  at  the  time  ensraged  in  the  construction  of  1wte^ 
works  in  and  for  the  said  city  and  the  inhabitants  thereof;   thatii 

•  See  note  to  Erie  v.  CavUcim,  87  Am.  Rep.  647;  City  of  Joiitty.  TJarwood  (SSn.  «•• 
10  Am.  Rep.  17;  PtOmrr  ▼.  City  of  Lincoln  (5  Neb.  188),  25  Am.  Rep  470;  Barri^on  t.O** 
|SB  Peon.  St.  160), S7  Am. Rep.  OBS,  and  note,  708 ;  MUrphy  t.  XiOioeD  (12S  Xaat.  BK^  0i*> 
Rep.  8BL 
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the  timo  of  the  killing  of  her  said  husband  the  defendants  were 
blasting  rock,  in  excavation,  for  the  poipose  of  laying  down  their 
water-pipes,  and  were  blasting  rook  in  Plam  street;  that  while  thus 
engaged  in  blasting  with  gunpowder  the  defendants  wrongfully, 
negligently  and  carelessly,  so  conducted  their  said  work,  by  and  with 
ao  improper  use  of  gunpowder,  and  by  their  failure  to  provide  the 
iieceasary  protection  to  the  public  against  such  blast,  that  a  frag- 
ment of  rook,  blown  from  the  explosion,  struck  said  John  Dick  on 
the  head,  thereby  causing  his  death;  that  her  said  husband  was  by 
oecapation  a  blacksmithi  living  with  his  family,  at  or  near  Lock- 
port,  in  Oarroll  county,  Indiana,  and  was  a  poor  man,  depending 
ou  his  daily  labor  to  support  his  family;  and  that  by  his  death,  she, 
the  plaintifC,  was  entirely  bereft  of  any  means  of  support  for  herself 
and  her  fiBunily  of  four  small  children,  to  her  damage  in  the  sum  of 
^,000.     Wherefore,  etc. 

To  this  complaint  the  appellant  demurred  for  the  want  of  suffi- 
cient facts  therein ;  but  before  the  court  passed  upon  its  demurrer 
the  appellant  filed  its  answer  in  three  paragraphs,  of  which  the 
first  was  a  general  denial,  and  the  second  and  third  paragraphs 
stated  special  defenses.  To  the  special  paragraphs  of  the  appel- 
lant's answer  the  plaintiff  below  replied  in  two  paragraphs. 

Upon  the  plaintiff's  application  the  venue  of  the  action  was  then 
changed  to  the  Oarroll  Circuit  Oourt 

In  this  latter  court  the  appellee,  Elizabeth  Dick,  filed  two  addi- 
tional paragraphs  of  complaint,  to  each  of  which  the  appellant's 
demurrer  for  the  alleged  insufficiency  of  the  facts  therein  to  consti- 
tute a  cause  of  action  was  overruled  by  the  court,  and  to  these 
decisions  the  appellant  excepted.  To  all  the  paragraphs  of  the 
complaint  the  appellant  answered  in  four  paragraphs,  of  which  the 
first  was  a  general  denial,  and  each  of  the  second,  third  and  fourth 
paragraphs  stated  affirmative  matters  by  way  of  defense.  We  deem 
it  neoessaiy  to  a  proper  understanding  of  the  questions  for  decision 
in  this  case  that  we  should  give  a  summary  at  least  of  the  facts 
relied  upon  by  the  appellant  as  its  defense  to  the  plaintiff's  action, 
as  stated  in  the  second,  third  and  fourth  paragraphs  of  its  answer. 
In  the  second  paragraph  of  its  answer  the  appellant  alleged  in 
subataoce  that  the  plaintiffs  intestate,  John  Dick,  contributed  to 
the  injury  which  caused  his  death,  by  carelessly  and  negligently 
placing  himself  at  or  near  the  place  where  the  defendants  were 
blasting,  well  knowing  at  the  time  that  the  defendants  were  blasU 
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ing  rock  with  gunpowder  and  other  dangerous  explosive  matcriai.>: 
that  the  defendants  were  about  to  discharge  a  blast,  of  which  the 
decedent  had  sufficient  notice  toget  at  a  safe  and  secure  distaucc; 
that  he  failed,  and  refused  to  get  away  before  danger,  but  remained 
near  the  blast  without  any  business  there;  and  that  the  defendants 
were  engaged  in  a  lawful  enterprise  of  blasting  rock  in  said  city  of 
Logansport.  Wherefore  the  appellant  said  that  the  plaintifiTs 
intestate  was  killed  by  his  own  negligence  and  carelessness  contrib- 
uting thereto,  and  the  plaintiff  ought  not  to  recover. 

In  the  third  paragraph  of  its  answer  the  appellant  alleged  that  it 
was  a  municipal  corporation  in  Oass  county,  Indiana,  organized 
and  existing  underhand  pursuant  to  the  laws  of  this  State;  that  on 
the  17th  day  of  December,  1875,  the  appellant  made  and  entered 
into  a  written  contract  with  one  Deloss  A.  Chappel,  for  the  con- 
struction of  water  mains  and  pipes  through  and  along  the  street) 
of  said  city,  as  a  part  of  the  system  of  water  works  theretofore 
adopted  by  the. common  council  of  said  city,  and  to  be  built  for 
municipal  purposes;  that  by  the  terms  of  said  contract  the  said 
Chappel  was  to  complete  the  furnishing  and  laying  of  all  the  pipes 
and  mains,  and  all  the  labor  attendant  thereon,  for  a  certain  and 
specific  sum  of  money;  that  the  said  Chappel  assigned  said  entire 
contract  to  the  defendant  Smith,  who  assigned  and  sublet  it  to  the 
defendant  Farrington,  who  did  the  work  and  had  exclusive  control 
and  charge  of  said  work,  making  his  own  selection  .of  workmen, 
and  employing  and  discharging  them  at  his  own  exclusive  will  and 
pleasure;  that  the  defendant  Farrington  and  his  employees  had 
exclusive  control  over  the  blasting,  and  digging  trenches  and 
furnishing  and  laying  the  pipes ;  that  the  employees  engaged  in  the 
work  looked  solely  and  exclusively  to  said  Farrington  as  their 
employer  for  directions  and  pay;  that  the  appellant  had  no  choice 
in  the  selection  or  direction  of  said  Farrington  or  of  the  workmen, 
and  had  no  authority  to  and  did  not  employ  or  discharge  any  of 
the  workmen  and  employees,  so  engaged  in  the  construction  of  the 
mains,  digging,  excavating,  blasting,  etc.,  as  aforesaid,  and  no 
authority  to  and  did  not  direct  the  manner  of  doing  said  work; 
that  said  Farrington  and  his  employees  were  engaged  as  aforesaid 
in  the  construction  of  said  water-mains,  digging  trenches,  excavating 
and  blasting  rock  with  gunpowder  and  other  explosive  materials; 
and  that  the  plaintiff's  intestate,-  John  Dick,  while  standing  by  or 
passing  the  same,  was  struck  by  a  rock  projected  by  a  blast,  man- 
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aged  Hiid  controlled  solely  as  aforesaid  by  the  said  Farrington  and 
his  employees,  and  was  killed,  and  whether  he  was  killed  by  the 
negligence  and  carelessness  of  said  Farrington  and  his  employees, 
the  appellant  was  not  informed  and  did  not  say,  bat  averred  that 
the  injury  which  said  Dick  received,  and  which  resulted  in  his 
death,  was  occasioned  by  no  act  of  the  appellant,  or  its  agents  or 
employees,  but  solely  as  aforesaid.  Wherefore  the  plaintiff  ought 
not  to  reco/er,  and  the  appellant  asked  judgment  accordingly. 

The  fourth  paragraph  of  the  appellant's  answer  was  substantially 
the  same  as  the  third  paragraph,  with  some  slight  changes  in 
verbiage  and  phraseology,  and  with  an  additional  averment  to  the 
effect  that  the  work  of  constructing  the  appellant's  water-works 
was  not  of  itself  a  work  of  danger  or  hazard  to  life  or  property^ 

Tlie  plaintiff's  demurrer,  for  the  want  of  sufficient  facts,  to  the 
appellant's  special  answers,  was  overruled  by  the  court,  and  €he  then 
replied  thereto  by  a  general  denial. 

^e  cause  was  tried  by  a  jury,  and  a  general  verdict  was  returned 
for  the  plaintiff  below,  against  the  appellant  and  defendant  Farr- 
ington, assessing  her  damages  in  the  sum  of  $3,500  ;  and  the  jury 
also  returned  a  verdict  in  favor  of  the  defendant  Smith.  With 
their  general  verdict,  the  jury  also  returned  their  special  findings 
ufion  particular  questions  of  fact  submitted  to  them  by- the  parties 
under  the  direction  of  the  court,  which  special  findings  will  here- 
after be  noticed  and  fully  considered  in  this  opinion. 

The  appellant  moved  the  court  in  writing  for  a  judgment  in  its 
favor,  on  the  special  findings  of  the  jury,  notwithstanding  their 
general  verdict,  which  motion  was  overruled  by  the  court,  and  to  this 
decision  the  appellant  excepted. 

The  appellant's  motion  for  a  new  trial  having  been  overruled  by 
the  court,  and  its  exception  entered  to  this  ruling,  judgment  was 
rendered  by  the  court  on  the  general  verdict  of  the  jury,  in  favor 
of  the  plaintiff  below  and  against  the  appellant  and  the  defendant 
Thomas  B.  Farrington ;  from  which  judgment  the  appellant,  the 
City  of  Logansport,  alone  prosecutes  this  appeal. 

Id  this  court,  the  appellant  has  assigned  as  errors  the  foUowiug 
uecisions  of  the  Circuit  Court : 

1.  In  overruling  its  demurrers  to  the  first,  second  and  third  para- 
graphs of  the  plaintiff's  complaint; 

2.  In  overruling  its  motion  for  a  judgment  in  its  favor  on  the 
■pecial  findings  of  the  jury,  notwithstanding  their  general  verdict; 
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«S.  In  oTermling  its  motion  for  a  new  trial; 

4t.  In  overruling  its  motion  in  arrest  of  jadgment;  and 

5.  The  judgment  below  was  contrary  to  law  and  the  evidence. 

The  plaintiff  below  assigned,  as  a  cross  error,  that  the  Gircuii 
Court  erred  in  refusing,  upon  her  motion,  to  require  the  jury  to 
answer  certain  interrogatories  submitted  to  them  by  her,  before 
they  retired  to  consider  their  verdict 

The  first  question  presented  and  discussed  by  the  appellant's 
learned  counsel,  in  their  able  and  exhaustive  brief  of  this  cause  in 
this  court,  arises  under  the  second  alleged  error,  namely,  the  deoisioD 
of  the  court  in  overruling  its  motion  for  a  judgment  in  its  &vor  on 
the  special  findings  of  the  jury,  notwithstanding  their  general  ve^ 
diet  These  special  findings  of  the  jury  were,  in  substance,  as  fol- 
lows: 

[Omitted,  because  reiterated  in  substance  below.] 

It  is  earnestly  insisted  by  the  appellant's  counsel,  that  upon 
these  special  findings  of  the  jury,  the  appellant  was  clearly  entitled 
to  a  judgment  in  its  favor,  notwithstanding  the  general  verdict 
In  section  337  of  the  Practice  Act,  it  is  provided,  that,  ^  When  the 
special  finding  of  the  facts  is  inconsistent  with  the  general  verdict, 
the  former  shall  control  the  latter,  and  the  court  shall  give  judgment 
accordingly."  2  R.  S.  1876,  p.  172.  The  question  presented  for 
our  decision,  therefore,  by  and  under  the  second  alleged  error,  msf 
be  thus  stated :  Conceding  that  the  facts  specially  found  by  the 
jury  are  true,  and  we  must  regard  them  as  true,  can  those  facts  be 
true,  and  the  appellant  be  liable  to  the  plaintiff  below,  under  the 
averments  of  her  complaint  and  the  issues  joined  thereon,  and  on 
the  appellant's  special  answers  ?  In  other  words,  can  the  facts 
specially  found  by  the  jury  be  reconciled  with  those  facts  which 
the  jury,  under  the  issues,  were  bound  tu  find  in  order  to  jnstifj 
them,  under  the  law,  in  returning  their  general  verdict  in  favor  of 
the  plaintiff  below,  and  against  the  appellant  F  Thompson  v.  Cin- 
dmiatiy  etc.,  R.'R,  Co,,  54Ind.  197.  Before  considering  these  ques- 
tions, we  deem  it  necessary  to  a  clear  and  intelligible  presentation 
thereof,  that  we  should  put  together,  in  a  connected,  afSrmatire 
and  narrative  form,  the  facts  of  the  case,  as  specially  found  by  the 
jury  in  and  by  their  answers  to  the  interrogatories  propounded  to 
them,  which  we  now  do,  as  follows  : 

The  city  of  Logansport  had,  prior  to  the  death  of  John  Dick, 
adopted  a  system  of  water-works  for  fire  protection   and  other 
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miinioipiil  parpoees.  In  parsaanoe  thereof,  the  city  entered  into  a 
written  contract  with  D.  A*  Ghappel,  of  Chicago,  for  the  erection 
and  completion  of  said  works,  for  a  specific  sum  of  money,  which 
ooatnict  was  assigned  by  said  Chappel  to  the  defendant  Smith,  and 
was  assigned  by  said  Smith  to  the  defendant  Farrington,  prior  to 
the  execution  of  the  work  and  prior  to  the  death  of  John  Dick. 
Neither  the  city  of  Logansport,  nor  said  H.  B.  Smith,  had  any 
thing  to  do  with  the  employing  or  discharging  or  paying  the  men 
who  were  engaged  in  the  digging  and  excavating  of  the  tretiches 
for  the  laying  of  the  water-pipes,  or  the  blasting  of  rock,  or  in  the 
mode  and  manner  of  doing  the  work,  up  to  the  death  of  said  Dick. 
Thomas  B.  Farrington,  as  the  assig^nee  of  said  Smith,  had  full  and 
complete  control,  by  himself  and  his  employees,  over  the  mode  and 
manner  of  digging  and  excavating  the  trenches  and  blasting  for  the 
pipes;  and  the  said  Farrington  employed  and  discharged  and  paid 
the  men  so  engaged,  prior  to  and  at  the  time  of  the  death  of  said 
Dick.  The  blasting  of  rock,  for  excavation  of  the  trenches  for  the 
laying  of  the  pipes,  was  made  necessary  by  reason  of  the  rock 
formation  at  various  places  in  said  city  of  Logansport  but  not  at 
the  place  where  John  Dick  was  kiUed.  The  blasting  of  rock  in  the 
city  of  Logansport,  prior  to  Dick's  death,  could  be  done  for  the 
construction  of  the  water-works  with  reasonable  security  to  life  and 
property,  if  the  blast  were  protected  by  rope  matting  and  heavy 
timbers.  The  city  of  Logansport  or  H.  B.  Smith  had  notice  of 
making  the  blast  by  which  Dick  came  to  his  death.. 

If  Farrington  and  his  employees,  in  making  the  blast  which 
occasioned  Dick's  death,  had  used  the  precautions  that  were  used 
at  other  places,  by  protecting  it  with  rope  matting  and  heavy  tim- 
bers,  the  injury  would  not  have  occurred ;  and  if  Farrington  and 
his  employees  had  exercised  greater  care  in  making  the  blast  and 
protecting  it^  the  injury  which  caused  the  death  of  John  Dick 
could  have  been  avoided.  The  alarm  was  given  by  the  men  in 
charge  of  the  blast,  from  three  to  five  minutes  before  the  explosion; 
bat  at  the  time  of  the  alarm  John  Dick  was  not  near  enough,  so 
that  by  the  exercise  of  his  senses,  he  could  have  heard  it.  From 
the  place  where  Dick  was  standing  when  the  alarm  was  given,  he 
ooald  have  gone  away  one  hundred  and  seventy  feet.  John  Dick 
was  not  notified  of  the  impending  blast  from  three  to  five  minutes 
before  it  exploded. 

As  preliminary  to  our  examination  and  decision  of  the  questions 
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presented  and  discussed  by  the  appellant's  oonnsel  under  the  second 
allcgtd  error  of  the  court  below,  namely,  the  overruling  of  tlic  a|h 
pellant's  motion  for  a  judgment  in  its  favor  on  the  special  findings 
of  the  jury,  notwithstanding  their  general  verdict,  we  deem  it 
necessary  and  proper  that  we  should  first  direct  attention  to  and 
consider,  briefly  at  least,  the  powers  conferred  and  the  duties 
imposed  by  the  legislation  of  this  State,  upon  the  appellant  as  a 
municipal  corporation,  over  the  streets,  highways  and  alleys  within 
its  corporate  limits.  The  record  fails  to  show  under  whait  law  the 
appellant  was  and  is  incorporated ;  but  in  such  a  case  it  will  be 
presumed,  the  contrary  not  appearing,  that  the  appellant  was  in- 
corporated under  the  general  law  of  the  State  for  the  incorporation 
of  cities.  City  of  Logansport  v.  Wrightjitb  Ind.  512;  Lowreyw 
City  of  Delphi,  55  id.  250  ;  State  ex  rel.  City  of  Columbus  v.  Hau* 
ser,  63  id.  155. 

In  section  61  of  the  general  law  for  the  incorporation  of  cities, 
approved  March  14,  1867,. it  is  provided  that  the  common  council 
of  such  a  city  *'  shall  have  exclusive  power  over  the  streets,  high- 
ways, alleys,"  etc.,  "within  such  city."     1  R.  S.  1876,  p.  300. 

In  the  26th  clause  of  section  53  of  said  general  law  for  the  incor- 
poration of  cities,  it  is  provided  as  follows: 

'^  To  construct  and  establish  works  for  furnishing  the  city  with 
wholesome  water,  and  for  the  purpose  of  drainage  ot  such  city  may  go 
beyond  the  city  limits  and  condemn  lands  and  materials  and  exercise 
full  jurisdiction,  and  all  the  necessary  power  therefor  ;  or  the  com- 
mon council  may  authorize  any  incorporated  company  or  associa- 
tion to  construct  such  works,  and  in  such  case  the  city  may  be- 
come part  stockholder  in  any  such  company  or  association," —  '*  the 
common  council  shall  have  the  power  to  enforce  ordinances,*'  for 
such  purposes.     1  B.  S.  1876,  p.  291. 

But  in  the  18th  clause  of  said  section  53,  it  is  also  provided,  that 
the  common  council  of  such  a  city  shall  have  the  power  to  enforce 
ordinances,  —  ^'  ^I'o  prevent  the  incumbering  of  streets,  sqaares,  side- 
walks and  crossings  with  vehicles,  or  any  other  snbstanoe  or  ma- 
terials whatever  interfering  with  the  free  use  of  the  same."  1  R  8. 
1876,  p.  290. 

In  section  8  of  **  An  act  to  authorize  the  formation  of  companiei 
for  the  constrnction  of  water- works  in  and  for  incorporated  cities,' 
etc.,  approved  March  6,  1865,  it  is  provided,  inter  alia,  that  "it 
shall  be  the  duty  of  the  common  council  of  the  city  in  orfot 
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which  such  company  may  propose  to  erect  water-works,  by  reso- 
latioQ  daly  passed  and  entered  apon  its  minates,  to  grant  to 
such  company  such  right  to  the  use  of  the  sti^eets,  alleys^  wharves 
and  public  grounds  of  such  city  as  shall  be  necessary  to  enable  such 
company  to  construct  the  proper  works  for  the  supply  of  water  for 
the  use  of  such  city  and  its  inhabitants:  Protn^fe^,  That  the  com- 
mon council  of  such  city  may,  in  such  grant,  impose  such  just  and 
reasonable  terms,  restrictions  and  limitations  upon  such  company, 
in  reference  to  the  manner  in  which  such  streets,  alleys,  wharves 
and  public  grounds  are  to  be  used  *  *  *  as  shall  be  necessary 
to  guard  against  the  improper  use  of  sach  streets,  alleys^  wharves 
and  public  grounds."     1  R.  S.  1876,  p.  331. 

With  this  legislation  in  mind,  we  proceed  now  to  the  consideration 
of  the  alleged  inconsistency  between  the  facts  specially  found  by  the 
jury  and  their  general  verdict  It  may  be  remarked  in  the  outset, 
that  it  is  not  claimed  in  argument  by  the  appellant's  counsel,  that 
the  jury  found  especially  and  contributory  negligence  by  or  on 
the  part  of  John  Dick,  or  any  fact  or  facts  from  which  such  negli- 
gence could  be  fairly  inferred,  which  contributed  in  any  degree  to 
his  death.  Indeed,  it  may  well  be  said,  we  think,  that  the  special 
fiuilings  of  the  jury  entirely  negative  the  appellant's  defense,  ii|)on 
the  ground  of  such  contributory  negligence. 

The  special  finding  of  the  jury  showed,  among  other  things,  that 
after  its  adoption  of  a  system  of  water- works  for  municipal  purposes, 
the  appellant  entered  into  a  written  contract  with  one  D.  A.  Chap- 
pel  for  the  erection  and  completion  of  said  works,  for  a  specific 
sum  of  money ;  that  this  contract  was  assigned  by  said  Chappel  to 
the  defendant  Smith,  and  by  said  Smith  to  the  defendant  Farring- 
ton,  prior  to  the  execution  of  the  work  and  to  the  death  of  John 
Bick;  that  the  appellant  had  nothing  to  do  with  the  employment, 
discharge  or  payment  of  the  men  who  were  engaged  in  digging  and 
excavating  the  trenches  for  laying  the  water-pipes,  or  in  the  blast* 
ing  of  rock,  or  in  the  manner  of  doing  the  work,  prior  to  the 
death  of  said  Dick ;  and  that  the  said  Farrington  had  full  and 
complete  control,  by  himself  and  his  employees,  over  the  mode  of 
^'^^i^g  and  excavating  the  trenches  and  blasting  for  the  pipes,  and 
he  employed,  discharged  and  paid  the  men  so  engaged,  prior  to  and 
at  the  time  of  the  death  of  said  Dick. 

It  is  chimed  by  the  appellant's  counsel,  as  we  understand  their 
position  and  argument,  that  the  facts  thus  specially  fonnd  by  the 
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jury  are  inconsistent  with  their  general  yerdiot,  within  the  meaning 
of  the  statutory  provision,  above  quoted,  in  regard  to  such  incoD- 
sistency,  because  they  show  that  the  death  of  John  Dick  was  caused 
by  the  wrongful  act  or  omission  of  the  defendant  Thomas  B.  Far- 
ringon,  or  of  the  servants  of  said  Farrington,  who  at  the  time  was 
exercising  an  independent  employment,  under,  and  as  the  assignee 
of,  a  written  contract  with  the  appellant,  and  between  whom  and 
the  appellant  the  relation  of  servant  and  master  did  not  at  the  time 
exist.  Ordinarily,  in  such  a  case,  the  law  seems  to  be  well  settled, 
that  one  person  is  not  liable  for  the  act  or  negligence  of  another 
person,  unless  the  relation  of  master  and  servant  exists  between 
them  ;  and  that  where  an  injury  has  been  done  by  a  party  exer- 
cising «n  independent  employment,  the  person  employing  him  will 
not  be  liable  in  damages  for  injury  or  death  resulting  from  the 
wrongful  acts  or  omissions  of  such  party,  or  of  the  servants  of  such 
party.  The  general  rule  of  law,  almost  universally  recognized  in 
this  country  by  the  courts  of  last  resort,  seems  to  be  that  where  the 
work  contracted  for  was  not  a  nme&nce per  se^  the  employer  of  the 
contractor  for  such  work  will  not  be  liable  to  a  third  person,  or  hii 
representatives,  for  an  injury  or  death  which  results  from  the  wrong- 
ful act  or  omission  of  such  contractor,  or  of  his  servants,  agents  or 
sub-contractors,  in  the  performance  of  such  work.  HiUiard  v.  Rich- 
ardson, 3  Gray,  349  ;  Linton  v.  Smith,  8  id.  147 ;  Brackett  v.  Lubh, 
4  Allen,  138 ;  Barry  v.  Oity  of  St.  Louis,  17  Ma  121 ;  Blake  t. 
Ferris,  5  N.  Y.  48  ;  Pack  v.  Mayor,  etc.,  8  id.  222 ;  Kelly  v.  Ma^r, 
etc.  11,  id.  432;  Storrs  v.  City  of  Utica,  17  id.  104 ;  JfcCdfferyr. 
Spuyten  Duyvil,  etc.,  Railroad  Co.,  Gl  id.  178;  s.  c,  19  Am.  Bep. 
267  ;  Painter  v.  Mayor,  etc.,  46  Penn.  St.  213 ;  Alhn  v.  WiUard,  57 
id.  374 ;  Wray  v.  Bvans,  80  id.  102  ;  De  Forrest  v.  Wright,  2  Mich. 
368  ;  City  of  Detroit  v.  Corey,  9  id.  165  ;  Harper  v.  City  of  MH- 
toaukee,  30  Wis.  365  ;  Scammon  v.  City  of  Chicago,  25  III  4U ; 
City  of  Springfield  v.  Le  Claire,  49  id.  476 ;  Pfau  v.  Wiaiamson,  63, 
id.  16;  City  of  Cincinnati  v.  Stone,  5  Ohio  St  38;  Clark  v.  Fry,  8 
id.  358;  Chicago  City  v.  liobbifis,  2  Black,  418;  Water  Company  v. 
Ware,  16  Wall  566;  Shear m.  &  Redf.  on  Neg.,  §  79;  and  Whart  on 
Neg. ,  §  818.  This  general  rule  of  law  was  fully  recognized,  ap- 
proved and  acted  upon  by  this  court  in  the  decision  of  the  recent 
case  of  Ryan  v.  Ciirran,  64  Ind.  345 ;  s.  c,  31  Am.  Rep.  123. 

It  is  insisted  by  the  appellant's  counsel,  with  much  earnestness 
and  ability,  that  the  general  rule  of  law,  above  enunciated,  is  ap- 
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plicable  iu  all  its  force  to  the  case  made  by  the  special  findings  of 
the  jury  iu  the  cause  now  before  us,  and  that  as  the  jury  found 
specially,  that  at  the  time  of  the  casualty  which  resulted  iu  the 
death  of  Johu  Dick,  the  defendant  Farrington  was  exercising  an 
independent  employment,  uuder  a  written  contract  with  the  appel- 
lant, for  the  construction  and  completion  of  its  water-works, 
the  appellant  had  nothing  to  do  with  the  employment,  discbarge  or 
payment  of  the  men  engaged  in  the  work,  or  with  the  manner  of 
doing  the  work,  and  that  the  said  Farrington  and  his  employees 
had  fall  and  complete  control  of  and  over  the  manner  of  doing  the 
work,  and  he  employed,  discharged  and  paid  the  men  engaged 
in  such  work,  priot^to  and  at  the  time  of  the  death  of  said  Dick  — 
these  facts  thus  specially  found  by  the  jury,  under  the  general  rule 
of  law  above  stated,  were  utterly  inconsistent  with  the  appellant*s 
liability  for  the  wrongful  acts  or  omissions  of  said  Farrington  and 
his  servants,  which  caused  the  death  of  said  Dick,  and  were  there- 
fore inconsistent  with  the  general  verdict  of  the  jury  against  the 
appellant,  and  in  favor  of  said  Dick's  representative,  the  plaintiff 
in  this  suit 

We  cannot  see  this  matter,  however,  in  the  light  in  which  it  has 
been  presented  by  the  appellant's  counsel.  We  do  not  doubt  the 
liability  of  Farrington  in  damages,  for  the  wrongful  act  or  omission 
of  his  servants,  which  caused  the  death  of  John  Dick.  But  it  seems 
to  us,  that  in  view  of  the  exclusive  power  conferred,  and  of  the 
correlative  duty  necessarily  imposed  upon  the  appellant  over  the 
streets,  alleys  and  highways,  within  its  corporate  limits,  in  and  by 
the  legislation  of  this  State,  providing  for  the  incorporation  of 
cities,  the  appellant  could  not  and  ought  not  to  be  allowed  to  avoid 
the  imperative  duty,  which  it  owed  to  the  public,  to  keep  its  streets, 
alleys  and  highways  in  a  safe  condition  for  use  in  the  usual  manner 
by  travellers,  nor  to  escape  responsibility  for  its  neglect  or  failui*e 
to  perform  such  duty,  upon  the  plea  that  it  had  entered  into  a  con« 
tract  with  another  person  for  the  performance  of  the  work,  which 
rendered  such  use  of  the  street,  alley  or  highway  unsafe  or  danger- 
ous to  the  travelling  public.  It  cannot  be  said,  we  think,  that  the 
appellant's  contract  with  Farrington  or  his  assignors,  for  the  con- 
Btmetion  and  completion  of  its  water*works,  as  found  by  the  jury, 
eonld  or  did  relieve  the  appellant  of  its  legal  duty  to  keep  those 
streets,  wherein  the  water-pipes  were  being  laid,  in  such  safe  con« 
dition  for  use  in  the  usual  manner,  as  that  its  inhabitants  and  the 
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general  pablic  might  safely  and  conycuieiilly  pass  and  repass  orer, 
along  and  across  such  streets.  Notwithstanding  such  contract,  the 
appellant  stood  charged  by  law  with  a  duty,  and  conld  not  reliere 
itself  by  that  or  any  other  contract  of  such  duty,  in  the  care  and 
control  of  its  streets,  in  and  through  which  its  water-works  were  in 
process  of  constraction.  If  in  the  progress  of  the  work^  blasting 
WHS  dangerous  and  unnecessary^  the  appellant's  duty  to  its  inhabiir 
ants  and  the  public  required  that  it  should  prevent  such  blasting; 
and  if  on  the  other  hand,  the  blasting  was  necessary,  and  thongli 
dangerous,  the  danger  could  be  averted  by  the  use  of  proper  pre- 
CJiutions,  the  appellant's  plain  duty  was  to  require  its  contractor  to 
use  such  precautions.  The  appellant  could  not,  by  any  contract  it 
might  make,  avoid  its  liability  to  third  persons  for  injury  or  death 
resulting  from  a  breach  of  its  duty  in  the  care  and  control  of  its 
streets.  Orove  v.  City  of  Fort  Wayne,  45  Ind.  429  ;  s.  c,  15  Ant 
Rep.  262;  Town  of  UentervtllsY.  Woods,  67  id.  192;  Mahanoy  Jbwn- 
ship  V,  Scholly,  84  Penn.  St.,  13C. 

For  the  reasons  given,  we  are  of  the  opinion,  that  the  court  com- 
mitted no  error  in  overruling  the  appellant's  motion  for  a  judgment 
in  its  favor  on  the  special  findings  of  the  jury,  notwithstanding 
their  general  verdict. 

[Omitting  an  unimportant  matter.] 

It  is  manifest,  we  think,  from  the  first  instruction  of  the  court, 
to  the  effect  that  '^  A  nuisance  is  any  thing  that  works  tort,  incon- 
venience or  damage  to  another,"  that  this  cause  was  given  to  the 
jury  upon  a  theory  that  was  radically  wrong  and  well  calculated  to 
mislead  the  triers  of  the  facts.  For  in  and  by  this  instruction  the 
jury  were  virtually  told,  as  it  seems  to  us,  that  the  construction  bj 
the  appellant  of  its  water-works,  which  must  of  necessity  have 
worked  inconvenience  to  others,  was  in  and  of  itself  a  nuisance. 
Throughout  the  instructions  of  the  court  to  the  jury«  the  same 
theory  or  idea  seems  to  be  clearly  manifest,  and  we  need  hardly  saj 
that  it  is  erroneous.  The  construction  of  water- works  by  the  ^>- 
pellaut  was  not  a  nuisance  per  se;  on  the  contrary,  it  was  a  work 
fully  authorized  and  provided  for,  as  we  have  seen,  by  the  law  an- 
der  which  the  appellant  was  incorporated.  Neither  the  appellant 
nor  its  contractor  could  be  held  liable  in  damages  for  any  injury  or 
even  death  resulting  from  the  construction  of  the  water-works, 
unless  it  could  be  shown  that  such  injury  or  death  was  caused  bj 
some  act  of  negligence  of  the  contractor  or  of  his  servants,  or  some 
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breach  of  duty  by  the  appellant,  and  that  there  had  been  no  con- 
tribntory  negligence  by  the  person  injured  or  deceased. 

The  second  instmction  of  the  court  was  as  follows:  ''As  between 
city  and  citizens,  any  thing  that  endangers  the  life  of  a  citizen, 
passing  along  the  sidewalk  or  street  of  a  city,  is  a  nuisance."  We 
are  of  the  opinion  that  this  instruction  does  not  contain  a  true 
statement  of  the  law.  In  the  crowded  thoroughfares  of  a  large 
city,  the  rapid  passage  to  and  fro  of  street  cara  and  other  vehi- 
cles often  endangers  the  life  and  limb  of  the  passing  citizen,  and 
yet  these  cars  and  vehicles  cannot  be  termed  nuisances.  Other 
illostrations  might  be  given,  if  necessary,  of  the  erroneous  char- 
acter of  this  instruction,  but  they  will  readily  suggest  themselves. 

We  pass  to  the  fifth  instruction,  which  r^tds  as  follows  :  "  If 
you  find  that  the  city  of  Logansport  let  the  construction  of  her 
water-works  to  Smith  or  Farrington>  and  knew  that  it  would  be- 
come neoessary  to  blast  rock  in  the  public  highways  of  said  city, 
and  failed,  in  her  contract,  to  take  the  precautions  necessary  to 
protect  her  citizens  against  danger  resulting  from  such  blastings, 
to  impose  on  such  contractors  regulations  and  restrictions  to  guard 
against  such  dangers,  and  if  afterward,  when  the  city's  attention 
was  called  to  such  danger,  she  failed  to  take  proper  steps  to  abate 
or  prevent  the  same,'  and  John  Dick  was  killed  by  such  blasting, 
without  fault  on  his  part,  the  city  is  liable  for  such  loss  of  life.'' 

It  will  be  observed,  that  this  instruction  is  founded  upon  the 
theoiy,  that  the  construction  by  the  appellant  of  its  water-works, 
if  it  knew  that  blasting  might  become  necessary  in  its  public  high- 
ways, and  failed  to  insert  necessary  precautions  in  its  contract,  was 
a  nuisance  per  se^  and  that  the  appellant  was  liable  in  any  event,  if 
it  did  not  upon  notice  abate  or  prevent  the  nuisance,  for  the  death 
of  John  Dick.  The  instruction  does  not,  we  think,  contain  a  cor- 
rect statement  of  the  law.  The  construction  of  the  water-works 
was  not  a  nuisance  per. se^  even  if  the  appellant  knew  that  blasting 
might  become  necessary  in  the  progress  of  the  work,  and  failed  to 
insert  necessary  precautions  in  its  contract ;  and  yet  the  jury  were 
told  in  this  instruction,  that  if  these  facts  existed,  the  appellant 
would  be  liable  for  the  death  of  John  Dick,  without  any  reference 
whatever  to  the  question  of  the  negligence  of  the  contractor  and 
his  servants,  and  even  though  they  might  have  used  all  proper  care 
and  precaution  in  making  the  fatal  blast.  That  instruction,  in 
oar  opinion,  is  not  the  law. 
Vol.  XXXVI—  23 
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In  the  seventeenth  instraction,  the  jury  were  informed  tiitt 
**  The  plaintiff  may  recover,  notwithstanding  his  own  negligence 
dxposed  him  to  the  injary,  if  the  defendant,  after  becoming  aware 
of  the  plaintiffs  danger,  failed  to  ose  ordinary  care  to  avoid  injur- 
ing the  plaintiff."  We  need  hardly  say  that  this  instruction  wai 
clearly  erroneous;  for  it  is  directly  connter  to  an  almost  unbroken 
line  of  the  decisions  of  this  court.  The  law  must  be  regarded  a 
settled  in  this  State,  that  where  one  sues  to  recover  damages  for  an 
injury  resulting  from  the  defendant's  negligence,  there  can  be  no 
recovery,  if  the  negligence  of  the  injured  party  contributed  to  the 
injury  complained  of.  Higgins  y.  Jeffersonvitte,  etc,  R.  J2.  Cb.| 
52  Ind.  110 ;  Louisville,  etc,  R.  R.  Co.  v.  Bolandy  53  id.  398  ;  Jonei- 
boroy  etc.  Turnpike  Co.  v.  Baldwin^  57  id.  86.* 

Other  instructions  of  the  court  are  complained  of  by  the  appel- 
lant's counsel,  but  we  deem  it  unnecessary,  in  view  of  what  we  have 
already  said,  to  extend  this  opinion  in  an  examination  of  any  of 
those  instructions.  For  the  reasons  given,  we  are  of  the  opinion 
that  the  court  erred  in  its  instructions  above  set  out,  and  that  for 
this  error  of  law,  the  appellant's  motion  for  a  new  trial  ought  to 
have  been  sustained. 

This  conclusion  renders  it  unnecessary  for  us  to  consider  now  anj 
of  the  other  alleged  errors. 

The  judgment  is  reversed,  at  the  costs  of  the  appellee  Elissbeth 

Dick,  administratrix,  etc.,  to  be  levied  of  the  assets  of  the  estate  of 

John  Dick,  deceased,  and  the  cause  is  remanded,  with  instmctionfl 

to  sustain  the  motion  for  a  new  trial,  and  for  further  proceedings 

in  accordance  with  this  opinion. 

JudgmmU  rwoenel 


MoYNiHAK  y.  Statb. 

(70Iiid.lS8.) 

Criminal  law — murder  during  robberg — wUni. 

One  who  onintentionallj  kills  another  in  an  attempt  at  robbery  is  gnilt/  of 
murder  in  the  first  degree,  under  a  statute  making  it  murder  in  the  lint  de- 
gree to  kill  any  person  In  an  attempt  to  commit  robbeiy.f 

*  See  Ptnn,  Co.  y.  SUidair  (08  Ind.  801),  8.o.«  80  Am.  Rep.  18B,  and  note,  IflOi^taK 
t  To  same  effect,  B)ul  r,  Fw^e  (78  N.  T.  496),  34  Am.  Rep.  55S 
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CONVICTION  of  murder  in  the  first  degree.    The  opinion  statea 
the  caee. 

B.  Magee  and  8.  T.  MeConnelly  for  appellant 
T.  W.  WooUen,  attorney-general,  for  State. 

WoBDBV,  J.  The  appellant,  Andrew  Moynihan,  and  one  James 
8.  McMillen,  were  jointly  indicted  in  the  court  below  for  the  mur- 
der, in  the  first  degree,  of  John  Baymond  Jackson. 

There  were  two  counts  in  the  indictment;  the  first  charging  tne 
murder  to  have  been  committed  in  the  perpetration  of  a  robbery  of. 
the  deceased,  and  the  second  charging  the  killing  to  have  been 
effected  by  beating  the  deceased  with  a  stone. 

Moynihan  pleaded  not  guilty,  and  elected  to  be  tried  separately, 
and  upon  trial  by  jury  was  found  guilty,  and  adjudged  to  suffer 
the  death  penalty.  Motion  for  anew  trial  oyerruled,  and  judgment 
on  the  indictment 

We  proceed  to  consider  the  questions  made  by  counsel  for  the 
appellant,  but  may  remark,  preliminarily,  that  it  was  shown,  be- 
yond any  reasonable  doubt,  that  the  appellant  and  McMillen,  in  the 
perpetration  of  a  robbery  of  the  deceased,  'beat  and  wounded  him, 
whereby  he  died. 

But  the  counsel  for  the  appellant  insist  that  there  was  no  pur- 
pose to  kill  shown,  and  that  without  such  purpose,  the  crime  of 
murder  was  not  made  out.  We  cannot  say  that  a  purpose  to  kill 
may  not  have  been  well  inferred  from  the  acts  of  the  parties;  but 
a  charge  of  the  court  made  it  unnecessary  that  such  purpose  should 
have  been  shown,  in  order  to  a  conviction  of  murder  in  the  first 
degree. 

The  court  charged,  among  other  things,  as  follows: 

'*  It  is  not  neoessajry  for  the  State  to  prove  that  the  defendant 
purposely  killed  said  Jackson,  in  order  to  constitute  murder  in  the 
first  degree,  as  charged  in  the  first  count  in  the  indictment  It  is 
only  necessary  for  the  State  to  show,  beyond  a  reasonable  doubt^ 
that  the  defendant  killed  said  Jackson  while  said  defendant  was  in 
the  act  of  robbing  said  Jackson,-  as  charged  in  this  count  To  illus- 
trate: to  kill  another  unlawfully,  in  the  perpetration  of  arson,  is 
made  murder  in  the  first  degree,  by  this  section  of  the  statute. 
Suppose  two  men  should  feloniously  set  fire  to  the  dwelling-house 
of  another,  at  the  time  supposing  the  same  to  be  unoccupied,  and 
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it  shoald  tarn  oat  that  a  haman  being  was  sleeping  therein,  and 
that  his  life  was  destroyed  by  the  fire ;  the  perpetrators  of  that  anoo 
may  not  even  have  known  of  his  destraction  therein  until  long 
after  the  fire  occarred ;  they  may  not  even  have  known  of  his  exist- 
ence; yet  the  perpetrators  of  that  arson  would  be  guilty  of  murder 
in  the  first  degree.  So>  in  this  case,  if  the  defendants  Moynihan 
and  McMillen  were  engaged  in  a  common  purpose  to  ix>b  the  said 
Jackson,  and  liis  death  resulted  from  blows  struck  by  one  or  both 
of  the  defendants  while  engaged  jointly  in  perpetmting  that  crime, 
botii  would  be  equally  guilty  of  murder  in  the  first  degree,  although 
neither  of  the  defendants  purposed  to  kill  said  Jackson  at  the  time 
of  tlie  commission  of  the  robbery  as  charged  in  the  indictment,  nor 
liad  any  intention  whatevei'  to  take  his  life." 

We  are  of  opinion  that  the  court  did  not  err  in  charging  that  a 
purpose  to  kill  was  not  necessary  in  order  to  a  conviction  on  the 
first  count  in  the  indictment 

The  statute  provides  that:  ''If  any  person  of  sound  mind  shall 
purposely  and  with  premeditated  malice,  or  in  the  perpistration  [of], 
or  attempt  to,  perpetrate  any  rape,  arson,  robbery  or  burglary,  or 
by  administering  poison,  or  causing  the  same  to  be  done,  kill  an; 
human  being,  such  person  shall  be  deemed  guilty  of  murder  in  the 
first  degree,  and  upon  conviction  thereof  shall  suffer  death."  2  B. 
8. 1876,  423,  §  2. 

Wo  think  it  clear  from  the  statute  that  the  legislature  intended 
to  make  the  killing  of  a  human  being  in  the  perpetration  of,  or  at- 
tempt to  perpetrate,  any  rape,  arson,  robbery  or  burglary,  murder 
in  the  first  degree,  though  there  may  have  been  no  intent  to  com- 
mit the  homicide.  The  language  does  not  very  clearly  admit  of 
any  other  construction. 

Leaving  out  such  parts  of  the  statute  as  have  no  application  to 
the  case,  it  may  bo  read  as  follows:  ''If  any  person  of  sound  mind 
shall,  *  *  *  in  the  perpetration  of,  or  attempt  to  perpetrate,  any 
rape,  arson,  robbery  or  burglary,  *  *  ♦  kill  any  human  being, 
such  person  shall  be  deemed  guilty  of  murder  in  the  first  degree, 
etc. 

This  construction  is  strengthened,  and  indeed  the  section  of  the 
statute  above  quoted  is  substantially  duplicated  in  respect  to  homi- 
cides committed  in  the  perpetration  of  the  crime  of  arson,  by  the 
28th  section  of  the  same  act,  which  provides  that  "  Every  person 
who  shall  willfully  and  maliciously  set  fire  to  the  dwell ing-housei 
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*  *  *  *  shall  be  deemed  guilty  of  arson,  and  upon  conyictioa 
be  fiued,  *  *  *  2ind  be  imprisoned  in  the  State  prison  not  less 
than  one  nor  mora  than  ten  years;  and  should  the  life  of  any  per- 
son be  lost  thereby,  such  offender  shall  be  deemed  guilty  of  murder 
in  tlie  first  degree,  and  suffer  death  or  imprisonment  in  the  State 
prison  daring  life." 

In  the  case  of  BecMelheimer  v.  iState,  54  lud.  128,  it  was  held  by 
this  court  that  a  purpose  to  kill  was  necessary  to  constitute  mur- 
der, where  the  killing  was  effected  by  the  administration  of  poison; 
but  the  decision  was  put  more  upon  the  nature  of  the  case  than  the 
language  of  the  statute.     In  that  case  it  was  said : 

"  This  construction  is  adopted  not  so  much  from  the  language 
employed,  considered  by  itself,  as  from  the  results  that  would  flow 
from  a  different  construction.  If  no  purpose  to  kill  is  necessary  to 
constitute  murder  where  the  killing  is  brought  about  by  adminis- 
tering poison,  then  the  most  innocent  act  of  one's  life  may  turn 
out  to  be  a  murder,  and  that  too  in  the  first  degree,  subjecting 
him  to  the  gallows  or  imprisonment  for  life.  If  a  purpose  to  kill 
is  not  necessary,  then  the  man  is  a  murderer  who  innocently  ad- 
ministers what  he  supposes  to  be  a  proper  dose  of  medicine,  but 
which  turns  out  to  be  a  poison  which  kills  the  party  taking  it." 

By  the  innocent  administration  of  poison  no  penal  law  is  yiolated, 
no  moral  turpitude  is  shown.  To  hang  a  man  for  such  a  mistake, 
or  incarcerate  him  for  life,  is  a  barbarity  not  inflicted  by  the  law  of 
any  civilized  and  enlightened  people. 

Tbe  cose,  howeyer,  is  entirely  different  where  a  homicide  is  com- 
niitted  in  the  perpetration  of,  or  the  attempt  to  perpetrate,  a  rape, 
arson,  robbery  or  burglary.  The  perpetration  of,  or  the  attempt  to 
perpetrate,  either  of  these  offenses  involves  great  moral  deprayity 
and  an  utter  disregard  of  tlie  rights  of  person  and  property ;  and 
the  legislature,  for  the  protection  of  society  and  for  wise  ends, 
have  thought  it  necessary  to  make  the  taking  of  life  in  the  perpe- 
tration of,  or  the  attempt  to  perpetrate,  either  of  those  offenses, 
murder  in  the  first  degree,  without  reference  to  any  intent  to  com« 
mit  the  homicide.  The  party  who  perpetrates,  or  attempts  to  per- 
petrate, either  of  those  offenses,  intends  a  great  wrong  in  the 
commission  of  the  offense,  and  if  death  ensue  he  must  take  the 
consequences  which  result 
A  question  is  made  as  to  the  competency  of  some  at  the  jnron 
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on  the  groand  that  they  had  formed  or  expressed  opinions  as  to  the 
guilt  or  innocence  of  the  accused. 

We  need  not  take  up  space  by  setting  out  the  statements  of  the 
jurors  on  this  subject  They  were  all  clearly  competent  under  the 
law,  as  held  in  the  case  of  Cfuetig  v.  8taU,  66  Ind.  M. 

[Omitting  minor  questions.] 

There  is  no  error  in  the  record. 

The  judgment  below  is  affirmed  with  costs. 


LiBBSOHUTZ  y.   MOOBB. 

(TDInd.  1«D 

lAndliord  <tnd  tmanJt — MidieMy— meryvr. 

A  leeeee  enblet  the  leased  premises ;  the  sub-lessee  afterward  and  doling  the 
term  took  a  deed  of  the  premises  in  lee  simple  fiam  the  owner,  and  an  is- 
signment  of  the  lease,  and  afterward  saed  the  leasee  for  rent.    BM,  not 

maintainable. 

ACTION  for  rent     The  opinion  states  the  case.    The  defendant 
had  judgment  below. 

HowK^  J.  In  this  action  the  appellant  sued  the  appeUeee  in  a 
complaint  of  a  single  paragraph.  Afterward,  with  the  leave  of 
court,  the  appellant  filed  additional  second  and  third  paragraphs 
of  the  complain ty  which  two  additional  paragraphs  are  the  only 
paragraphs  of  complaint  to  be  found  in  the  record.  To  each  of  the 
second  and  third  paragraphs  of  the  complaint  the  appellees'  demnr- 
rer  for  the  want  of  sufficient  facts  was  sustained  by  the  ooart,  and 
to  these  decisions  the  appellant  excepted. 

Judgment  was  rendered  upon  these  demurrers  against  the  appel- 
lanty  and  in  fayor  of  the  appellees  for  their  costs,  and  from  this 
judgment  this  appeal  is  now  here  prosecuted.  In  this  court  the 
only  errors  assigned  by  the  appellant  are  the  decisions  of  tiie  Gur- 
cuit  Court  in  sustaining  the  appellees'  demurrers  to  the  second 
and  third  paragraphs  of  his  complaint. 

Of  these  two  paragraphs  of  complaint  it  is  said  by  the  appellant* i 
learned  counsel,  in  their  brief  of  this  cause  in  this  court,  that 
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''the  second  paragraph  differs  from  the  third  only  in  not  ayerring 
a  mistake  in  the  sab-lease  or  assignment" 

In  the  second  part  of  his  complaint  the  appellant  alleged  in  sub- 
stance, that  on  the  3d  day  of  March,  1873,  John  H.  Babb,  then  the 
owner  of  the  real  estate  demised,  and  the  appellees,  then  partners 
in  business  under  the  firm  name  of  Moore  &  Harris,  entered  into  a 
written  contract,  in  substance  as  follows : 

"This  agreement,  made  this  3d  day  of  March,  A.  D.  1873,  by 
and  between  John  H.  Babb  of  the  first  part,  and  B.  G.  Moore  and 
Frank  Harris,  partners  doing  business  under  the  firm  name  of 
Moore  &  Harris,  witnesseth:  That  the  party  of  the  first  part  leases 
and  rents  to  the  party  of  the  second  part  his  two-story  brick  store- 
house, located  on  part  of  lot  number  one  hundred  and  six  (106),  on 
Main  street,  in  the  city  of  Yincennes,  Knox  county,  Indiana^  for 
the  term  of  five  years  from  the  date  hereof.  In  consideration 
whereof  the  party  of  the  second  part  agree  to  pay  to  the  party  of 
the  first  part  quarterly,  for  the  first  eighteen  months  of  the  term  of 
said  lease,  at  the  rate  of  1830  a  year ;  and  for  the  remaining  part 
of  the  term  of  said  lease  they  agree  to  pay  said  Babb  quarterly,  at 
the  rate  of  1900  a  year."  That  the  appellees  immediately  entered 
into  the  possession  of  said  premises  under  said  lease;  that  after- 
ward, on  the  8th  day  of  October,  1875,  the  appellant  and  the  appel- 
lees entered  into  a  written  contract,  in  substance  as  follows:  *^  That 
whereas  the  said  Moore  &  Harris  are  lessees  of  John  H.  Babb,  and 
hold  a  lease  on  part  of  lot  one  hundred  and  six  (106),  on  Main 
street,  Yincennes,  Indiana,  formerly  occupied  by  them,  Moore  & 
Harris,  as  a  drug  store,  said  lease  continuing  until  March  3d,  1878, 
they  now  sublet  to  the  said  I.  H.  Liebschutz  the  above-mentioned 
premises  for  the  remainder  of  their  term  of  lease,  and  the  said  L  H. 
Liebschnts  agrees  to  pay  them  therefor  monthly,  on  the  8th  day  of 
each  month,  at  the  rate  of  thirty-seven  dollars  and  fifty  cents  per 
month,  and  at  the  expiration  of  said  lease  of  Moore  &  Harris,  to 
wit)  March  3d,  1878,  to  deliver  up  to  John  H.  Babb,  his  grantees, 
ezeontors,  heirs  or  assigns,  the  possession  of  said  premises  in  as 
good  condition  as  they  now  are,  natural  use  and  wear  excepted ; 
and  the  said  Moore  A  Harris  guarantee  to  the  said  I.  H.  Liebschutz 
the  unobstructed  use  and  possession  of  said  premises  until  the 
eijnration  of  their  said  lease/'  That  afterward,  on  the  15th  day  of 
September,  1877,  the  said  Babb  and  his  wife  conveyed  to  the  appel- 
lant said  real  estate,  subject  to  the  term  aforesaid,  and  also  assigned 
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to  the  appellant  the  said  lease  and  the  rent  to  become  due  thereon: 
and  that  the  appellees,  well  knowing  all  the  facts  aforesaid,  and 
although  the  appellant  had  paid  the  several  monthly  installments 
falling  due  before  that  time,  had  not  paid  the  installment  of  rent 
falling  due  in  December,  1877,  either  to  the  appellant  or  to  said 
Eabb,  but  the  same  was  due  and  unpaid. 

The  third  paragraph  of  the  appellant's  complaint  differs  from 
the  second  paragraph  thereof  only  in  this,  that  in  said  third  panb- 
graph,  the  appellant  alleged  that  on  the  8th  day  of  October,  1875,  he 
and  the  appellees  entered  into  a  contiuct,  whereby  they  agreed  to 
sell  and  assign  to  him  the  residue  of  said  term  and  pay  to  said  Babb 
the  rent  agreed  to  be  paid  by  them,  by  and  in  said  lease ;  and  in 
consideration  thereof,  the  appellant  agreed  to  pay  the  appellees  the 
sum  of  $37.50  per  month,  to  be  paid  monthly  on  the  8th  day  of 
each  month,  to  the  3d  day  of  March,  1878 ;  that  they,  the  appellant 
and  the  appellees,  then  attempted  to  reduce  their  said  contract  to 
writing,  and  entered  into  the  written  contract  set  out  in  our  state- 
ment of  the  substance  of  the  second  paragraph  of  the  complaint ; 
and  that  the  said  writing  correctly  stated  their  contract,  except  that 
the  stipulation,  that  the  appellees  should  pay  said  rent  to  said  Eabb, 
was  by  accident,  mistake  and  inadvertence  of  these  parties,  and  of  the 
draughtsman  who  drew  the  same,  omitted  from  said  written  contract 

It  will  be  seen,  we  think,  from  the  allegations  of  both  the  para- 
graphs of  the  appellant's  complaint,  that  upon  the  conveyance  of 
the  demised  premises,  in  fee  simple,  to  the  appellant,  who  was  at 
the  time  the  owner  also  of  the  unexpired  term  of  the  leasehold  es- 
tate therein,  the  latter  and  less  estate  was,  eo  instanii,  merged  in 
the  former  and  greater  estate  in  said  premises.  By  the  sub-lease 
of  the  demised  premises  for  the  remainder  of  their  term,  the  ap- 
pellees yirtually  assigned  their  written  lease  to  the  appellant;  and 
when  thereafter  the  appellees'  lessor,  Babb,  the  owner  in  fee  of  said 
premises,  conveyed  the  same  in  fee  simple  to  the  appellant,  who 
was  already  the  owner  of  the  leasehold  estate,  his  unexpired  term 
merged  in  his  estate  in  fee  and  became  extinct  The  appelbnt 
could  not  fill  the  characters  of  both  landlord  and  tenant,  in  one 
and  the  same  estate.  The  maxim  is,  *^  Nemo  potest  esse  et  dominus 
et  tenens/*  ^^Thus  if  A.  leases  to  B.,  and  before  the  rent  becomes 
due,  conveys  the  reversion  to  C,  and  C.  conveys  it  to  B.,  the  rent 
is  hereby  extinguished."  1  Hilliard  on  Seal  Prop.  244,  §  30  ;  Tof* 
T.  Jones,  2  N.  H.  454. 
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In  1  OreenL  Graiae  on  Seal  Prop.  236,  §  20,  it  is  said:  '*  Where 
a  term  for  years  becomes  vested  in  the  person  who  is  seized  of  the 
freehold,  by  which  there  is  a  union  of  the  two  interests  in  one  per- 
son at  the  same  time  (and  there  is  no  intervening  estate  between 
the  term  and  the  freehold),  the  term  merges  in  the  freehold,  and 
becomes  extinct." 

Again  in  §  48,  on  page  56,  of  the  same  yolnme  of  the  same  ex- 
cellent treatise,  it  is  said:  '^  All  inferior  estates  and  interests  in  land 
are  derived  out  of  the  fee  simple  ;  therefore,  whenever  a  {larticnlar 
estate,  or  limited  interest  in  land,  vests  in  the  person  who  has  the 
fee  simple  of  the  same  land,  such  particular  estate  or  limited  inter- 
est becomes  immediately  drowned  or  merged  in  it,  upon  the  prin- 
ciple that  omne  majus  continet  in  se  minus.^* 

Applying  the  law  thus  stated  to  the  case  made  by  the  allegations 
of  either  paragraph  of  the  appellant's  complaint,  it  seems  to  us  that 
when  he,  the  appellant,  as  the  owner  of  the  leasehold  estate  and  the 
tenant  in  possession  of  the  demised  premises,  became  the  owner  in 
fee  simple,  by  proper  conveyance,  of  the  highest  estate  known  to 
car  law  in  said  premises,  his  unexpired  term  for  years  therein  became 
at  once  and  forever,  and  for  all  purposes,  drowned  or  merged  in  his 
greater  estate  in  said  premises.  Wc  fail  to  see  how  the  alleged 
mistake,  set  up  and  relied  upon  in  the  third  paragraph  of  the 
complaint^  can  possibly  affect  the  question  now  under  consid- 
eration. Conceding  the  alleged  mistake  as  it  is  pleaded,  it  is 
not  claimed  that  the  appellant,  as  the  owner  of  the  unexpired  term 
for  years,  did  not  become  the  owner  also  of  the  fee  simple  estate  in 
the  demised  premises ;  and  these  are  the  controlling  facts  in  this 
case,  the  force  and  effect  of  which  are  in  no  manner  changed  or  im- 
paired, we  think,  by  the  alleged  mistake.  The  term  for  years  was 
drowned  or  merged  in  the  fee  simple  estate  and  became  extinct ; 
and  the  appellant  having  become  both  landlord  and  tenant  in  one 
and  the  same  estate,  the  tenancy  ceased,  and  the  rent  reserved  also 
ceased  and  was  detennined. 

For  the  reasons  given,  we  are  of  opinion  that  the  court  commit- 
ted no  error  in  sustaining  the  appellees'  demurrers  to  the  second 
and  third  paragraphs  of  the  appellant's  complaint,  or  either  of  them. 

The  judgment  is  afi9rmed,  at  the  appellant's  costs. 

Judgment  affirmed. 

NiBLACK,  J.,  was  absent 
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FSBGUSOK  V.  SHBTHBSfl. 
(10  Ind.  619  J 

JMt0fM0 — oHm.  con. — damoffea  —  mUigaUon  —  metuurt^ 

In  an  action  of  oriminftl  eonyemlion,  evidence  is  competent,  in  mitigalioD  d 
demageB,  that  the  wife  aooght  and  importoned  the  defendant  or  threw  het- 
self  in  Ilia  way. 

In  Buch  action,  the  Jury  cannot  consider  the  **  injury  to  the  happinei^,  repvii- 
tion,  and  honor  of  the  plalntiff*8  family." 

ACTION  of  crim.  con.     The  opinion  states  the  iactB.     The 
plaintiff  had  jadgment  below. 

8.  ff.  Buskirk,  J.  W.  Mehol,  W.  B.  WalU^J.  T.  Dye^miJ. £ 
WiUon,  for  appellant. 

J.  If.  Sims  and  3.  Vantan,  for  appellee. 

BiDDLE,  J.  The  appellee  brought  this  action  against  the  appel- 
lant, for  the  alleged  criminal  conTersation  of  the  appellant  with 
the  appellee's  wife. 

Answer  of  denial ;  trial  by  jury ;  yerdict  and  judgment,  in  favor 
of  appellee^  for  twenty-five  hundred  dollars. 

By  a  motion  for  a  new  trial,  several  questions  are  presented  by 
the  record,  but  none  are  discussed  except  certain  alleged  erron  in 
giving  instructions  to  the  jury. 

The  court  instructed  the  jury  as  follows : 

''The  defendant  cannot  insist,  in  mitigation  of  damages,  that 
the  wife  consented  to  the  adultery.  She  had  no  right  or  legal  ca- 
pacity to  yield  such  consent" 

This  instruction  is  erroneous.  The  circumstances  attending  the 
adultery — as  to  whether  the  wife  was  sought  and  importuned  bj 
her  paramour,  or  whether  she  sought  or  threw  herself  in  the  waj 
of  her  paramour,  and  as  to  whether  she  was  overoome  by  persuadoD, 
or  gave  herself  away  willingly — may  be  given  in  evidenoe*  as  affect- 
ing the  question  of  damages.  In  this  case  the  evidence  tends  to 
prove  that  the  wife  wont  into  a  cornfield  to  meet  her  paramour, 
and  therein,  upon  the  ground,  in  a  fence  comer,  had  sexual  con* 
nection  with  him.     Upon  such  a  state  of  facts,  the  instruction  ifl 
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clearly  incorrect.  It  has  been  tersely  said,  that,  in  an  action  for 
crinunal  conyersation,  *^  the  measure  of  damages  is  the  yalne  of 
the  wife  of  whom  the  husband  has  been  depriyed."  2  Sedgwick 
on  Damages,  517,  note. 

A  wife  that  will  go  to  a  cornfield  to  meet  her  paramour,  and  have 
adnlterouH  intercourse  with  him,  on  the  ground,  in  a  fence  corner, 
is  mnch  less  yaluable  to  her  husband  than  one  who  stays  at  home 
and  demeans  herself  becomingly.  See  the  following  authorities  : 
Harrison  y.  Price,  22  Ind.  165 ;  Coleman  y.  White,  43  id.  429 ; 
Cloueer  t.  Clapper,  59  id.  548 ;  Bracjf  y.  Eibbe,  31  Barb.  273 ;  VoUm 
y.  Blaebmar,  64  N.  Y.  440. 

The  coart  also  instructed  the  jury  as  follows  : 

'^  15.  If  the  plaintiff  has  established  his  right  to  recoyer,  the 
jury,  in  determining  the  question  of  damages,  may  consider  the 
injury  to  his  domestic  peace  and  happiness,  the  alienation  of  the 
affections  and  the  society  of  his  wife,  if  such  alienation  is  proyed, 
the  wrong  inflicted  upon  his  honor,  and  the  injury  to  the  happiness, 
reputation  and  honor  of  his  family.'' 

We  think  the  latter  part  of  this  instruction,  expressed  in  the  fol- 
lowing words:  ''and  the  injury  to  the  happiness,  reputation  and 
honor  of  his  family,"  is  erroneous.  A  family  is  that  body  of  per- 
aonsy  oollectiyely,  who  liye  in  one  household,  under  one  head,  in- 
clnding  parents,  children  and  seirants,  and  may  include  persons 
who  are  merely  lodgers  or  boarders.  The  eyidence  in  this  case 
shows  na  that  the  family  of  the  appellee  consisted  of  the  parents 
and  seyen  children,  the  oldest  seyenteen  and  the  youngest  four 
years.  Injury  to  these  children  does  not  constitute  an  element  of 
damages  in  f:iyor  of  the  appellee.  He  can  recoyer  only  for  injur- 
ies to  himself,  for  the  loss  of  his  wife.  See  the  authorities,  supra. 
This  instruction  should  not  haye  been  giyen. 

The  judgment  is  reyersed,  at  the  costs  of  the  appellee,  and  the 
cause  is  remanded,  for  further  proceedings. 

Reversed  and  remanded. 
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(70Ind.oao.) 

N^f^/igefiM — atreei  erotHng — flagtnan — endenee — d^  ordbumM. 

In  an  action  against  a  railway  company  for  an  ii\jar7  by  colliBion  at  a  itml 
croBBing  in  a  city,  it  being  proved  that  tbe  whistle  was  not  sounded  nortfaa 
bell  rung,  evidence  is  competent  to  show  an  ordinance  prohibiting  such  Of- 
nals. 

An  ordinance  requiring  a  railway  company  to  keep  a  watchman,  at  a  street 
crossing,  the  omission  so  to  do  is  not  negligent  unless  it  is  the  proxifflati 
cause  of  an  injury. 

ACTION  for  personal  injury  by  negligence.     The  opinion  statei 
the  case.     The  plaintiff  had  judgment  below. 

A.  Zollars,  F.  T.  Zollars  and  «7.  Brackenridge,  for  appellant 

W.  H.  Coombs,  J.  Morris  and  R.  0.  Belly  for  appellee. 

NiBLACK,  C.  J.  The  complaint  in  this  case  was  in  two  pan- 
graphs. 

The  first  averred  that  the  defendant,  the  Pennsylvania  Gompuij, 
the  appellant  here,  was,  on  the  30th  day  of  October,  1876,  engaged 
in  operating  a  railroad  running  through  and  across  the  public 
streets  of  the  city  of  Fort  Wayne ;  that  a  number  of  tracks  and  8id^ 
tracks,  pertaining  to  said  railroad,  had  been  negligently  constrncted 
across  Hanna  street,  a  public  street  of  said  city,  crossing  and  iDte^ 
secting  each  other  near  said  street,  so  that  it  was  difficult  for  per* 
sons  passing  upon  such  street  to  determine  upon  which  track  an 
approaching  train  might  cross  it;  that  on  that  day,  while  the 
plaintiff,  Anna  Hensil,  an  infant  eight  years  old,  who  is  the  appel- 
lee here,  was  passing  along  and  upon  the  east  side  of  said  streeii 
without  negligence  on  her  part,  the  defendant  was  negligently  ron- 
ning  its  cars  and  engine  back  and  forth  over  and  across  such  street, 
and  negligently  ran  a  train  of  cars  upon  and  over  her,  and  therebj 
so  injured  one  of  her  limbs  that  it  had  to  be  amputated;  thatai 
the  time,  the  whistle  on  the  engine  was  not  sounded,  nor  the  bell 
rung,  nor  was  there  any  watchman  on  the  crossing,  to  keep  her  oil 
the  tracks,  or  to  warn  her  of  the  approaching  train;  that  there  vai 
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•n  ordiaanoe  of  the  city  of  Fort  Wayne  requiring  a  watchman  to 
be  kept  at  that  crossings  for  the  purpose  of  warning  persons  of  ap- 
proaching  trains.  A  copy  of  the  ordinance  referred  to  was  unnec- 
essarily filed  with  the  complaint. 

The  second  was  much  like  the  first,  except  that  it  averred  that  the 
defendant  was  operating  the  Pittsburgh,  Fort  Wayne  and  Chicago 
BaibxMd,  and  that  the  planks  on  the  sidewalk  on  the  east  side  of 
Hanna  street,  where  fche  plaintiff  had  to  cross,  and  between  tlie 
rails  of  the  railroad  tracks,  had  been  carelessly  laid  and  were  out  of 
repair;  and  for  that  reason,  and  in  consequence  of  the  whistle  not 
being  sounded,  nor  the  bell  rung,  and  there  being  no  watchman  at 
the  crossing,  the  plaintiff  did  not  see  the  approaching  train  until 
she  fell  down,  and  it  struck  her  as  above  stated. 

The  defendant  demurred  separately  to  each  paragraph  of  the 
complaint,  but  both  paragraphs  were  held  to  be  sufficient.  An 
answer  in  general  denial  was  then  filed. 

A  jury  returned  a  general  verdict  for  the  plaintiff,  for  17,500, 
together  with  answers  to  numerous  special  interrogatories  submitted 
to  them  at  the  request  of  the  parties  respectively. 

The  defendant  moved  for  a  judgment  in  its  favor  upon  the  answers 
of  the  jury  to  the  special  interrogatories,  but  that  motion  was  over- 
ruled. Motions  for  a  new  trial  and  in  arrest  of  judgment  were  also 
SQOoessiTcly  overruled  and  judgment  was  rendered  against  the  de- 
fendant upon  the  general  verdict 

It  is  claimed  on  behalf  of  the  appellant,  that  the  demurrer  ought 
to  have  been  sustained  to  the  second  paragraph  of  the  complaint, 
but  in  our  estimation  no  valid  objection  to  that  paragraph  has  been 
shown. 

The  facts  of  this  case,  as  they  were  made  to  appear  on  the  trial, 
may,  in  general  terms,  be  stated  as  follows : 

On  the  evening  of  October  30, 1876,  the  appellee,  who  lived  with 
her  parents  south  of  the  appellant's  railroad,  and  who  was  attending 
school  north  of  that  road,  and  was  then  about  eight  years  old,  was 
passing  over  the  railroad  on  the  east  side  of  Hanna  street,  in  the 
city  of  Fort  Wayne,  on  her  return  home  from  school.  There  wera 
seven  or  eight  tracks  or  side*tracks  belonging  to  the  road  and  run- 
ning near  to,  and  generally  parallel  with,  each  other,  across' Hanna 
street  at  that  point  When  the  appellee,  in  her  attempt  to  cross 
the  railroad,  had  reached  perhaps  the  fifth  track,  counting  from 
the  north,  she  was  struck  by  a  train  of  cars,  consisting  of  an  engine. 
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a  tender  and  two  box-cars,  then  being  slowly  backed  over  Hanos 
street  from  the  west,  and  one  of  her  legs  was  thereby  so  broken  and 
crushed  that  it  had  to  be  amputated.  The  crossing  was  neoessarii? 
a  somewhat  dangerous  one.  There  was  no  sidewalk  over  the  rail- 
road on  the  west  side  of  the  street  The  several  side-tracks  ap- 
proached the  street  from  the  west  in  carved  lines,  and  so  crosBed 
and  intersected  each  other  as  to  make  it  difficult  for  an  inexperienced 
person  to  determine  upon  which  track  a  train  from  the  west  woald 
cross  the  atreet,  although  the  tracks  and  all  trains  upon  them  might 
have  been  seen  for  the  distance  of  nearly,  if  not  quite,  a  quarter  of 
a  mile«  looking  west  from  the  crossing.  The  engine  of  the  train 
which  struck  the  appellee  was  at  the  west  end  of  the  train.  The 
engineer  was  on  the  engine,  and  a  brakeman  was  on  the  tender,  but 
there  was  no  brakenian  on  the  forward  car  at  the  east  end,  nor  wis 
any  one  upon  either  of  the  box-cars,  to  look  out  in  advance  or  to 
notify  persons  of  danger.  On  the  east  side  of  the  street  there  were 
some  rows  of  coal  bins  or  boxes,  almost  touching  the  sidewalL 
These  bins  were  about  five  feet  high,  and  tracks  of  the  railroad  ran 
between  them.  At  the  time  the  appellee  approached  the  crossing, 
there  were  an  engine  and  one  or  two  cars  upon  one  of  the  tracks 
between  these  coal  bins,  the  cars  being  loaded  with  coal  and  tiie 
engine  blowing  ofF  steam.  The  appellant  had  a  flagman  at  the 
crossing,  as  required  by  an  ordinance  of  the  city,  for  the  protection 
of  persons  passing  and  repassing  in  that  vicinity.  Just  before  th« 
collision  a  wagon  and  a  balked  team  of  horses  were  standing  on  the 
street  near  the  east  side,  and  not  far  from  the  fifth  railroad  tnct 
around  which  the  flagman,  and  many  other  persons,  were  gathered, 
and  to  which  they  were  giving  their  attention.  The  flagman  did 
not  see  the  appellee  until  she  was  on  the  track,  only  a  few  feet  in 
front  of  the  cars,  when  he  hallooed  at  her  to  go  back  ;  and  in  at- 
tempting to  go  back,  either  in  consequence  of  a  defect  in  the  plank 
between  the  rails  or  of  a  misstep,  she  fell  on  the  track  and  was  in- 
jured as  hereinbefore  stated.  A  larger  school  girl  who  aooompanied 
the  appellee,  but  was  in  advance  of  her,  passed  over  all  the  tracb 
safely. 

An  ordinance  of  the  city  of  Fort  Wayne  was  read  in  evidence  hj 
the  appellee,  which  provided,  amongst  other  things,  that  aflagmao 
should  be  kept  and  maintained  by  the  proper  railroad  companies, 
at  all  railroad  crossings  on  Hanna  street,  ''whose  duty  it  shall  be 
to  signal  persons  travelling  in  the  direction  of  any  or  either  of  the 
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erosringB  aforesaid,  and  warn  them  of  the  approach  of  any  looomo- 
tive,  engine  or  other  impending  danger/' 

The  appellee  introduced  eyidence  tending  to  show  that  the  whis- 
tle of  the  looomotive,  attached  to  the  train  which  injured  her,  was 
not  sounded  as  the  train  approached  the  Hanua  street  crossing. 

The  appellant,  in  defense,  offered  to  read  in  evidence  an  ordinance 
of  the  city  of  Fort  Wayne  prohibiting  the  sounding  of  a  locomotiye 
whistle  daring  the  ordinary  transportation  of  trains  through  that 
city,  but  the  court,  over  the  exception  of  the  appellant,  refused  to 
permit  the  proposed  ordinance  to  be  read. 

No  satisfactory  reason  for  the  exclusion  of  the  ordinance  thus 
offered  in  evidence  has  been  suggested,  and  we  confess  our  inability 
to  recall  any  principle  on  which  its  exclusion  can  be  defended,  in 
view  of  the  appellant's  alleged  failure  to  sound  the  whistle,  con- 
tained both  in  the  complaint  and  in  the  appellee's  evidence. 

The  concluding  portion  of  the  third  instruction,  given  in  this 
case  to  the  jury  at  the  request  of  the  appellee,  was  as  follows: 

''Ton  may  also  inquire  whether  or  not  the  city  of  Fort  Wayne 
had,  by  an  ordinance,  required  the  defendant  to  keep  a  flagman  at 
said  crossing,  to  notify  persons  of  the  approach  of  cars  and  engines 
t»  said  croBsing,  and  warn  them  of  danger;  for  if  there  was  such  an 
ordinance,  then  the  defendant  could  not  fail  or  neglect  to  comply 
with  its  requirements  without  being  gtiilty  of  negligence.'" 

The  appellant  sharply  criticises  as  much  of  the  instruction  as  is 
tlius  set  oat»  and  argues  against  the  doctrine  implied  by  the  language 
thus  used. 

The  force  and  effect  of  a  city  ordinance  regulating  the  running 
and  management  of  railroad  trains  within  the  limits  of  the  city, 
upon  a  civil  action  against  a  railroad  company,  like  the  case  beforo 
as,  is  a  question  upon  which  the  authorities  are  not  entirely  in  ac- 
cord. But  the  weight  of  authority  is  overwhelmingly  to  the  effect 
that  the  failuro  to  perform  any  duty  imposed  either  by  a  statute  or 
an  ordinance  is  negligence  j^^r  se,  and  entitles  an  injured  party  to 
recover,  provided  the  failure  was  a  proximate  cause  of  the  injury. 
Thomp.  on  Neg.  419,  1232;  Shearm.  ft  BedC  on  Neg.,  §§  484, 
485. 

Therefore  to  have  made  the  third  instruction,  given  as  above, 
properly  and  strictly  applicable  to  this  case,  the  jury  ovght  also 
to  have  been  informed  by  it  in  some  way,  that  to  entitle  the  appel* 
lee  to  recover  for  a  failure  to  comply  with  the  ordinance  referred  to. 
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such  failure  must  be  shown  to  have  been  a  proximate  cause  of  die 
injury  complained  ol 

The  appellee  contends  that  a  fair  construction  of  the  two  preced- 
ing instructions,  when  taken  in  connection  with  this  third  inst^l^ 
tion,  did  so  inform  the  jury,  but  whether  that  construction  can  be 
sustained,  we  will  not  now  inquire,  as  the  conclusion  we  have  reached 
upon  the  case  in  other  respects  makes  such  inquiry  at  present  un- 
necessary. 

One  thing,  however,  in  this  connection,  ought  always  to  be  borne 
in  mind,  and  that  is,  in  all  actions  for  negligent  injuries,  it  is  not 
enough  to  show  that  the  defendant  has  been  guilty  of  negligence. 
It  must  also  be  made  to  appear  that  the  imputed  negligence  was  a 
proximate  cause  of  the  injury  sued  for.  That  fundamental  mie 
seems  to  have  been,  to  some  extent,  at  least  lost  sight  of  in  seveni 
of  the  instructions  given  in  this  cause. 

By  the  sixth  instruction,  given  at  the  request  of  the  appellee, 
the  court  said: 

'^  If  you  find  from  the  evidence  that  the  train  that  struck  the 
plaintiff,  if  one  did  strike  her,  consisted  of  two  cars  and  an  engine; 
that  the  two  cars  were  being  backed  over  t^he  street;  that  there 
were  no  brakes  or  brakemen  on  the  front  car  as  it  passed  over  the 
crossing,  and  no  one  in  advance  of  the  cars;  that  no  bell  was  ranf 
as  the  train  was  backing  over  the  street;  that  the  crossing  was  in  a 
populous  part  of  the  city  and  much  frequented  by  people  oontinD- 
ally  passing  over  it —  then  you  should  find  the  defendant  guilty  of 
negligence." 

The  facts  enumerated  in  this  instruction  may  dr  may  not  hare 
constituted  negligence,  depending  upon  other  facts  which  may  have 
had  some  relation  to  the  alleged  injury  to  the  appellee.  As  an 
instruction  it  confounded  that  which  under  the  circumstances  onlj 
tended  to  prove  negligence  with  negligence  itself.  It  assumed  to 
make  a  matter  of  law  out  of  facts  which  the  jury  were  entitled 
to  consider  in  connection  with  other  facts  which  had  been  submit- 
ted to  them. 

The  cases  in  which  the  question  of  negligence  can  be  thus  with- 
drawn from  the  jury  are  of  comparatively  rare  occurrence.  It  is 
only  when  the  circumstances  of  a  case  are  such  that  the  standard 
of  duty  i^  fixed  and  certain,  or  when  the  measure  of  duty  is  defined 
by  law  and  is  the  same  under  all  circumstances,  or  when  the  negli- 
gence is  so  clearly  defined  and  palpable  that  no  verdict  could  make 
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it  otherwifle,  that  the  court  is  authorized  to  make  the  question  of 
Degligenoe  one  of  law  and  not  of  fact  Thomp  on  Neg.  1236 ; 
Shearm.  &  Redf.  on  Neg.,  §  11. 

The  court  evidently  erred  in  giving  this  sixth  instruction. 

This  case  affords  a  rather  remarkable  instance  of  what  we  too 
often  meet  with  in  modern  practice,  and  that  is  an  over-instructed 
jury.  Nineteen  instructions  were  given  at  the  request  of  the  appel- 
lee, four  were  given  by  the  court  on  its  own  motion,  and  twenty- 
seven  were  given  at  the  suggestion  of  the  appellant.  As  these 
instructions  will  be  necessarily  reconsidered,  and  possibly  very 
greatly  condensed,  upon  another  trial,  we  will  not  further  comment 
upon  them  in  detaiL 

The  judgment,  below  is  reversed  with  costs,  and  the  cause 
remanded  for  a  new  triaL 

Revers$d  and  rwnanded. 


Zakn  y.  Hallbb. 

(71  Ind.  1S6.) 

2>0ft2— exseution — signing  by  ehrUtened  name, 

A  mortgage  is  well  execated  by  a  married  woman^  signing  by  her  chiietened 
name  alone,  her  fall  name  appearing  in  the  body  of  the  instmment  and  the 
acknowledgment. 

FOBEOLOSXJKE.    The  opinion  states  the  case.    The  plaintifl 
had  judgment  below. 

/.  H.  Stotsenburg  and  8.  8.  Johnson,  for  appellants. 

BiBDLB,  J.  The  appellee  brought  this  suit  on  a  promissory  noto 
snd  a  mortgage  upon  certain  lands  to  secure  its  payment,  praying 
for  judgment  on  the  note  and  a  decree  of  foreclosure  upon  the 
mortgage. 

The  complaint  avers  that  the  note  was  executed  by  Rudolph 

Zann,  by  the  name  of  B.  Zapn,  and  that  the  mortgage  was  executed 

by  the  said  Zann  by  the  name  of  B.  Zann,  and  by  *'  Catharine 

&nn,  his  wife,  by  the  name  of  Catharine.''    The  mortgage,  which 
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is  made  an  exhibit,  is  dated  the  26th  day  of  Aagast,  1868^  and 
signed  '^  B.  Zann.  [SeaLJ  Catharine.  [Seal.]  "  In  the  premisea 
of  the  mortgage  the  name  of  Catharine  Zann  is  written  in  fall.  It 
was  acknowledged  before  a  notary  public  by  the  makerSy  and  the 
acknowledgment  certified  by  the  notary  in  their  fall  names, 
Bndolph  Zann  and  Catharine  Zann. 

A  demurrer  by  Catharine  Zann  to  the  complaint  for  the  alleged 
want  of  facts  was  overruled.  Rudolph  Zann  answered  the  com- 
plaint in  two  paragraphs  —  denial  and  payment 

Catharine  answered  as  follows:  '*'  For  separate  answer  to  the  com- 
■  plaint  of  the  plaintiff  herein,  the  said  Catharine  Zann  says  that  she 
is  now,  and  was  before,  and  on  and  ever  since  the  26th  day  of 
August,  1868,  the  lawful  wife  of  her  co-defendant,  Bndolph  Zann, 
and  she  has  been  his  wife  for  more  than  twelve  years  last  past  con- 
tinuously; and  she  avers  that  she,  the  said  defendant,  never  at  an? 
time  duly  signed,  sealed  and  acknowledged  the  said  mortgage  sued 
on  and  attached  to  the  complaint;  and  that  her  name  is  Catharine 
Zann,  and  was  such  at  the  time  the  said  mortgage  was  presented  to 
her  for  her  signature ;  that  the  exact  circumstances  were  these: 
She  took  her  pen  and  wrote  her  Christian  name,  *  Catharine,'  onlj, 
and  no  more,  and  she  did  not  then  and  there,  or  at  any  time  since, 
write  her  surname  '  Zann '  thereto ;  and  by  reason  of  her  failure  to 
write  her  said  surname  the  said  signature  was  incomplete,  and  sbe 
avers  that  she  never  did  at  any  time  sign  the  said  mortgage— ali 
of  which  she  is  ready  to  verify."  This  paragraph  is  sworn  toby 
Catharine  Zann. 

The  plaintifF  replied  to  the  second  paragraph  of  Bndolph  Zann's 
answer,  and  demurred  for  the  want  of  facts  to  the  separate  answer 
of  Catharine  Zann.  His  demurrer  was  sustained  and  exceptions 
reserved.  Trial  by  the  court;  finding  and  judgment  for  the  appel- 
lee; appeaL 

The  assignments  of  error  here  are,  overruling  the  demurrer  to  the 
complaint,  and  sustaining  the  demurrer  to  the  separate  answer  of 
Catharine  Zann. 

The  only  question  discussed  in  the  briefs  of  the  parties  may  be 
stated  as  follows:  Is  the  signing  of  Catharine  Zann,  by  her  Chris- 
tian name  '^  Catharine  '^  only  a  sufficient  execution  of  the  mortgage 
on  her  part? 

There  can  be  no  doubt  of  the  identity  of  Catharine  Zann,  as  to 
her  bein^j  the  person  who  signed  the  mortgage  by  the  name  of 
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**  Catharine ''  alone,  and  who  acknowledged  its  execution  before 
the  notary  public. 

''The  object  of  names  being  merely  to  distinguish  one  person 
from  another,  it  seems  to  be  sufficient  if  this  is  effected,  though 
the  true  name  of  the  party  be  not  used,  or  CTen  no  name  at  all. 
The  general  principle  of  law  is,  id  cerium  est  quod  cerium  reddi 
poieti,  and  a  man  may  be  described  by  his  office  or  his  relationship 
to  a  known  person."  3  Washb.  Beal  Prop.  236.  By  the  common 
law,  deeds  were  executed  by  the  seal  of  the  grantor  without  any 
signature.  The  statute  29  Charles  II,  c.  3,  requires  that  in  all 
gRints  of  lands  the  deed  must  be  signed.  2  Bl.  Com.  306.  See 
also  our  own  statute,  IRS.  1876,  p.  504,  §  3. 

In  the  case  of  Lemayne  y.  Stanley,  3  Lev.  1,  where  a  testator  had 
written  his  will  himself,  and  sealed  it,  but  had  not  signed  it,  the 
court  held  it  sufficient  See  also  Warneford  v.  Warneford,  Str.  764. 
In  the  case  of  Baker  y.  Deninffy  8  A.  A;  E.  94,  it  was  held,  that 
under  the  statute  of  frauds,  making  a  mark  by  the  devisor,  to  a 
will  of  real  estate,  is  a  sufficient  signing ;  and  it  is  not  necessary 
to  prove  that  he  could  not  write  his  name  at  the  time.  See,  also, 
EUis  T.  Smith,  1  Ves.  10;  Harrison  v.  Harrison,  8  id.  185  ;  Addy 
V.  Orix,  id.  504. 

It  has  been  held  in  New  York,  that  where  a  party  placed  the 
fignres  "1.  2.  8.,*'  upon  the  back  of  a  bill  of  exchange,  by  way  of 
sabstitute  for  his  name,  intending  thus  to  bind  himself  as  indorser, 
it  was  a  valid  indorsement,  though  it  appeared  he  could  write. 
Brown  v.  Butchers  <&  Broner^  Bank,  6  Hill,  443. 

In  California,  it  has  been  held  that  the  execution  of  a  deed  by 
Edward  Jones,  by  the  name  of  Edmond  Jones,  is  sufficient  Mid" 
dleton  V.  Findia,  25  Cal.  76.  See  also  Oolton  v.  Seavey,  22  id.  496, 
and  Tustin  v.  Faught,  23  id.  237. 

In  this  State,  it  has  been  held  that  the  execution  of  a  promissory 
note  by  a  mark  preceding  the  name  of  the  maker,  without  any 
thing  on  the  face  of  the  note  to  show  that  it  was  the  mark  of  the 
maker,  as  follows  :  **  Joseph  Shank,''  is  a  sufficient  execu- 

tion of  the  note  without  witnesses.     Shank  v.  Butsch,  28  Ind.  19. 

As  to  what  constitutes  a  legal  name  generally,  see  Sehcfield  v, 
Jennings^  68  Ind.  232. 

[Omitting  another  matter.] 

Judgment  affirmed. 
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Ltmiiatian  ^  itoMs  of^pronme  toh&n  suJMmii  to  rtwim  Mi. 

To  reTive  a  debt  diBchAiged  in  bankraptoy,  there  maet  be  a  elear»  dlitiiiclai 
unequivocal  promise  to  pay  it,  as  distingoislied  from  a  promise  implied  ta 
an  acknowledgment  of  the  jostness  or  existence  thereof,  and  the  mm 
expression  of  an  intention  to  pay  the  debt  is  not  sofficient.  (See  ncU,  p.  Iff-) 

ACTION  on  a  promissory  note.    The  opinion  states  the  cut. 
The  defendant  had  judgment  below. 

G.  T.  B.  Oarr,  J.  F.  McDowell  and  G.  L.  MoDawett.  for  appel- 
lants. 

I.  Van  Devanter,  J.  W.  Lacey,  R.  W.  Sail&f  and  A.  DOU,  for 
appellees. 


W0BDEK9  J.  This  action  was  commenced  by  Daniel  Shoekej 
against  the  appellee.  Mills,  on  a  promissory  note  ezeoated  bj  the 
latter  to  the  former. 

[Omitting  immaterial  statements.] 

The  defendant  answered,  first,  by  denial  of  the  matters  all^; 
and  second,  discharge  in  bankruptcy.  Beplioation  of  new  prom* 
ises. 

Trial  by  jury,  verdict  and  judgment  for  the  defendant. 

[Omitting  other  matters.] 

The  court  gave  to  the  jury  the  following  instruction,  to  whid 
exception  was  taken: 

*'  The  promise,  by  which  a  discharged  debt  is  revived  must  be 
dear,  distinct  and  unequivocal.  There  must  be  an  expiessiott  bj 
the  defendant  of  a  clear  intention  to  bind  himself  to  the  payment 
of  the  debt.  The  new  promise  must  be  distinct,  nnambignonfl  vsA 
certain.  The  expression  of  an  intention  to  pay  the  debt  is  not 
sufficient.  There  must  be  a  promise  before  the  debtor  iB  boand. 
An  intention  is  but  the  purpose  a  man  forms  in  his  own  miod ;  * 
promise  is  an  express  undertaking  or  agreement  to  carry  that  pnr- 
pose  into  effect,  and  must  be  express,  in  contradistinction  to  1 
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promise  implied  from  an  acknowledgment  of  the  justness  or  exist- 
ence of  the  debt'' 

This  charge,  as  applied  to  the  case,  viz.,  debts  discharged  by 
bankruptcy,  we  think  is  entirely  correct ;  and  it  is  supported  by  the 
authorities.  Blumenstiel  Law  and  Practice  in  Bankruptcy,  551-2; 
Bump's  Bankruptcy  (9th  ed.)  748,  and  following. 

There  is  no  error  in  the  record. 

The  judgment  below  is  affirmed,  with  costs. 

Judgment  affirmed. 


KofrBBTTHxBBPonB.— SaeulZfonv.CoIUrUiTOHo.  laS;  B.a,85Aiii.Bei».416aiidiiote,417, 

In  Mattocks  t.  Chadwiek,  71  Me.  818,  It  was  held  thata  promise  to  settle  "when  I  am  able  ** 

a  not  snfflcient  to  revlTe  the  debt,  without  proof  of  the  defendant's  ability  to  pay.    The 

oonit  said:  '*  When  a  new  promise  to  relied  on  to  take  a  debt  out  of  the  operation  of  {tta 

statute  of  limitatkMia,  and  the  new  promise  is  a  conditional  one,  theplaintifl  cannot  re« 

oorer  unless  he  proTes  perfoimance  of  the  condition.    Proof  of  the  promise  only  is  not 

Bn<Bctent>  Thusapromise  to  pay  *  as  soon  as  I  can  *  (IVsnner  ▼.  Smarts  0  B.  A  C.  602;  9P.  A 

KSi8);or  'when  able  *  (Dovias  v.  Smtt^  4  Esp.  86) ;  or  *  I  shall  be  meet  happy  to  pay  you 

both  intereet  and  principal  as  soon  as  oouTenlent  *  {Edmunds  r,  Downes^  8  C.  &  M.  459 ;  4 

Tyr.  118} ;  or '  when  of  ability '  (Scales  ▼.  Jacobs  8  Bin«r.  648  ;  11  Moore,  558);  or  *  I  will  pay 

sft  KMn  as  it  is  in  my  power  to  do  so  *  (Haydon  ▼.  WUiiahiSj  4  M.  &  P.  811) ;  or '  I  should  be 

happy  to  pay  it  if  loould'  {Ayton  v.  BdU,  13  Moore,  805;  4  Ring.  105);  or  *I  am  going 

to  H  In  the  ooone  of  the  week,  and  will  help  you  to  £6  if  I  can '  {Chmtd  v.  Shirley^  8  M.  ft 

P.  981);  or  *  if  K.  wlU  say  I  had  the  timber  I  will  pay  for  it,*  or  'prove  it  by  E.  and  I  will  pay 

for  it  *  (JZSoNrfns  ▼.  OtUt  1  Pick. 868: 8  id.  68);  or  *I  have  not  the  means  now,  but  will  pay 

■M  toon  as  I  can '  {TompM/M  ▼.  Bnnmit  1  Den.  847) ;  will  not  take  acase  out  of  the  statute 

except  upon  proof  of  performance  of  the  condition.    Proof  of  the  promise  only  is  not  sufll- 

dent,  fieod  ▼.  WOisinBon,  8  Wash.  C.  C  514 ;  LonuAaU  v.  Bnjwnt  8  id.  404;  KamTptthaLl  v. 

&«dmaii,6McL.18».'* 

In  Pferoe  ▼.  Seymour,  Wisconsin  Supreme  Oourt,  May,  1881,  the  following  written  words 
were  held  inaulBcient:  **I  think  I  see  my  way  clear  to  pay  you  the  $200  and  interest  I  owe 
yoa.  I  am  fn  hopes  another  two  years  will  enable  me  from  my  present  Income  to  dear  off 
•a  pTBSDiug  deibts.  Best  assured  that  not  a  day  of  pecuniary  freedom  wIU  passover  my 
head  without  you  hearing  ftom  me." 

In  7Via<ees  r.  QSLman^  55  Miss.  148,  the  promise  was  in  writing  as  follows:  "It  would  suit 
my  oooTenlenoe  to  eaceeuto  my  noto  for  the  balance  due  for  rent,  payable  Januaiy  1, 1877  ** 
lasted  and  KIgnad.  Heid,  insufficient.  The  court  said:  ''The  writing  offered  to  prove  an 
acknowledgment  of  the  claim  by  defendant  Is  too  Tague  and  indeflnlto  to  have  that  effect.' 
**  It  doss  not  iOentipj  the  debt  referred  ta  It  mentions  a  balance  due  for  rent,  but  does 
not  itate  whtn^  nor  from  toftaC,  nor  to  whom  the  rent  accrued,  nor  what  the  balance  was. 
To  allow  an  these  things  to  be  proved  by  parol  would  produce  the  evU  the  statute  requiiw 
tng  an  asknowledgment  or  promise  in  writing  to  save  the  bar  of  the  statute  was  intended 
toprevent.'' 

Apromise  by  an  administrator  to  pay  as  soon  as  the  uoney  could  be  realized  ftrom  the 
MnUof  the  intestate,  held,  insufficient.  Hansmi  v.  TowiU^  19  Kans.  878.  There  "must 
been  unqoalifled  and  direct  admission  of  a  present  existing  debt  on  which  the  party  is 
Ubie,  and  which  he  is  wimngto  pay.'* 

In  Sfldpwfaic  ▼.  Oerding^  56  Qa.  864,  the  defendant  wrote,  requesting  the  withdrawal  of  a 
draft,  and  adding:  **I  cannot  pay  for  ttie  present.  As  soon  as  I  have  the  money  I  shall 
fH>^**   field,  insufficient. 

In  Khusald  ▼.  ArOithdld,  78  N.  Y.  189,  on  the  1st  of  January,  1861,  defendant  was  in^ 
^f^^td  to  plaintffr  $1,600  for  money  loaned.  Nothing  was  paid  thereon  except  the  sum  of 
9V0  paid  January.  1866.    In  August.  1878.  defendant  signed  and  delivered  to  plaintiit  a 


198  INDIANA,    . 

Neidefer  ▼.  Chaatain. 

writing,  without  date,  in  then  words:  *'Beoelved  Janoaiy,  1861,  from  Mn.  J.  B.  Snail 
the  sum  of  $1,600,  for  which  I  agree  to  pay  interest  at  the  rate  of  aeren  per  oentfronttii 
date.  Paid  January,  1866,  to  Mrs.  Kincaid  on  the  above,  $901.**  Held,  that  parol  efltea 
was  competent  to  show  when  the  instrument  was  executed ;  and  hddi  that  it  wiss  sdkM 
acknowledgment  and  promise  to  pay  to  take  the  case  out  of  the  statute  of  WmttatlnWi 

See iStmonton  V.  aaffc,65N.  C.fiS6;8.  a,OAm.  Bep.  7BB;ira{erT.  Baseftore,88Ptt 
8t.856;8.a.MAm.Bep.l87;  C%ambenr,  Auday,  47 Mo. 99;  a. a, 4  Am. Bep. a& 


NSIDEFBB  v.  GhASTAIK* 
m  Ittd.  866.) 

Fhtud^^repmentaiioni — Amm^ml 

Ib  an  action  on  a  note  given  for  the  right  to  sell  a  patented  grain  flcreea,  tin 
anawer  alleged  that  the  asaignor  falsely  and  frandalently  xepn8ent«d  tbt 
such  screen  was  of  great  value,  and  that  it  would  elean  wheat  lapidlj  td 
effectually,  and  that  it  could  be  bought  at  8.  for  five  doUazs ;  that  radi  R^ 
resentations  were  false  and  known  to  be  falser;  *'  that  the  defendant  rogudeJ 
them  as  true;  that  said  screens  were  of  no  value,  and  wonld  not  deu  wbeii 
rapidly  and  effectually,  and  could  not  be  got  at  S.  for  five  doUars,  and  ven 
utterly  worthless  for  the  purpose  for  which  the  same  were  purdnae^' 
JIMf  insufficient. 

ACTION  on  a  promissory  note.     The  opinion  states  the  ma 
The  defendant  had  judgment  below* 

&  B.  VoyUSf  for  appellant. 

A.  B.  CottinSf  for  appellee. 

'  Elliott,  J.  The  complaint  of  appellant  is  upon  a  promiflM^ 
note  executed  by  the  appellee  to  one  Orange  Brown. 

The  appellee  answered  the  complaint  in  three  paragraphs.  Thfl 
first  paragraph  pleaded  a  want  of  consideration;  the  aecond  vA 
third  alleged  that  the  note  was  obtained  by  the  false  and  fraoda- 
lent  representations  of  the  appellant's  assignor.  The  appell&Q^ 
demurred  to  the  last  mentioned  paragraphs.  His  demurrer  vs3 
overruled^  and  of  this  ruling  he  now  complains. 

The  second  and  third  paragraphs  are  in  all  material  respeots  tb( 
same,  and  there  is  no  necessity  for  a  separate  consideration  ef  6ach. 

The  material  facts  which  the  answer  states  may  be  summed  of 
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substantially  as  follows:  That  the  note  was  given  for  a  deed  con- 
Teying  a  right  to  sell  an  improved  and  patented  grain  screen  in  the 
connty  of  Jefferson;  that  appellant's  assignor.  Orange  Brown, 
falsely  and  frandnlently  represented  to  the  appellee  that  the  screen 
wtis  of  great  valne ;  that  it  would  clean  wheat  rapidly  and  effectu- 
ally; that  the  screens  could  be  bought  at  Salem  for  five  dollars; 
that  such  representations  were  false,  and  known  to  be  false;  'Hhat 
appellee  regarded  them  as  true;  that  said  screens  were  of  no  value, 
and  would  hot  clean  wheat  rapidly  and  effectually,  and  could  not 
be  got  at  Salem  for  five  dollars." 

There  are  three,  and  only  three,  *  substantive  representations 
charged.  One  of  these  is  that  the  screen  was  of  great  value;  an- 
other is  that  it  would  clean  wheat  rapidly  and  effectually;  and  the 
other  is  that  the  screens  could  be  bought  at  Salem  for  five  dollars. 
Of  these  in  their  order: 

As  to  the  first  of  the  representations  there  is  no  difficulty  at  all, 
and  we  may  dismiss  it  with  the  single  remark  that  representations 
of  value  do  not  constitute  fraud. 

The  second  of  the  representations  alleged  is  an  assertion  that  the 
Bcnen  would  do  a  named  thing  rapidly  and  effectually*  This  is 
really  no  more  than  the  expression  of  the  vendor's  opinion  of  the 
capacity  of  the  article  which  ho  offers  for  sale.  The  words  *^  effectu- 
ally "  and  ''  rapidly  "  are  merely  descriptive  of  the  manner  in  which 
the  machine  offered  by  the  vendor  would  do  its  work,  and  are  not 
affirmations  of  substantive  facts.  These  words  do  not  affirm  the 
existence  of  a  material  and  substantive  fact,  but  simply  qualify 
the  affirmation  that  the  screen  would  clean  wheat  by  stating  the 
particular  manner  in  which  it  would  perform  that  work.  A  recent 
author  thus  expresses  the  rule  which  applies  to  such  representations 
as  those  alleged  in  the  pleading  under  examination:  ''Statements 
as  to  the  operation  and  utility  of  an  invention  must,  in  most  cases, 
be  mere  matter  of  opinion,  upon  which  therefore  a  purchaser  can- 
not safely  rely."  Bigelow  on  Fraud,  13.  This  is  the  well-settled 
doctrine  of  this  court  Hunter  v.  McLaughlin,  43*  Ind.  38;  Qatling 
T.  NewMy  9  id.  572;  Kemodle  v.  Hunt,  4  Blackf.  57.  The  general 
current  of  authority  runs  with  the  cases  in  our  own  court,  and 
indeed  all  the  cases  thus  holding  do  but  enforce  the  old  and  well 
recognized  maxim,  simplex  commendatio  non  ohligat. 
The  third  of  the  allegations  of  fraudulent  representation  is,  that 
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Appellant's  assignor  represented  to  the  appellee  that  the  screens 
coold  be  purchased  at  Salem,  for  the  price  of  five  dollars. 

There  is  nothing  at  all  in  the  answer  to.  show  that  this  fact  was 
material,  and  it  is  well  settled,  that  to  constitute  fraud,  the  repre- 
sentation must  be  of  a  material  fact.  For  any  thing  that  appears, 
the  screens  could  have  heen  bought  at  a  place  much  nearer  the  9^- 
pellee  than  Salem,  and  for  a  much  less  price  than  five  dollars.  If 
the  screens  could  have  been  purchased  at  a  less  price  than  five  dol- 
lars, at  a  place  nearer  than  Salem,  the  appellee  was  not  injured,  and 
fraud  without  damage  cannot  be  a  defense.  Wthy  v.  HauMard,lh 
Ind.  169.  The  representation  cannot  therefore  be  deemed  to  be  of  a 
material  fact.  The  truth  of  the  representation  is  negatived  by  ave^ 
ring  that  the  screens  could  not  be  purchased  at  Salem,  but  there  is 
no  allegation  aiding  this  by  showing  any  injury  flowing  from  the 
falsity  of  such  statement ;  for  it  is  not  alleged  that  they  could  not 
have  been  purchased  for  even  a  less  price  and  at  a  more  convenient 
place. 

The  appellee  insists,  that  as  the  answers  assailed  by  the  .appellant 
contain  the  general  allegation  that  the  screen  was  worthless,  they 
are  good,  although  in  all  other  respects  altogether  defective.  Wait- 
ing, for  the  moment,  an  examination  of  the  propositions  made  bj 
appellee  and  looking  to  the  answers,  we  find  that  one,  at  least,  hardly 
supports  the  assumption  he  makes,  for  it  does  not  affirm  the  article 
to  be  worthless.  The  second  paragraph  puts  the  allegation  upon 
this  point  in  these  words:  '^That  said  machine  failed  to  perform 
as  Brown  represented,  and  that  it  was  utterly  worthless  for  the  par- 
pose  for  which  the  same  was  purchasedw"  This  does  no  more  than 
charge;  that  the  article  was . worthless  for  one  purpose;  it  by  no 
means  goes  to  the  extent  of  affirming  h  worthless  for  sdl  purposes 
Under  the  rule  declared  in  Louden  v.  Birtf  4  Ind.  666,  this  answer 
was  clearly  bad,  if  for  no  other  reason  than  that  it  failed  to  show  the 
article  to  be  valueless. 

Be  turning  to  a  consideration  of  the  general  proposition  stated 
by  appellee,  we  find  the  case  first  cited  by  him  to  be  MooUar  r. 
LetoiSy  40  Ind.  1.  That  case  is  not  in  point,  for  there  the  question 
came  up  on  a  motion  for  judgment  on  the  answers  of  the  jury  to  inter- 
rogatories, and  it  was  held  that  the  answers  did  show  that  the  artide 
was  valueless,  and  that  this  was  sufficient  to  sustain  the  plea  ot  want 
of  consideration.  The  question  presented  by  the  present  case  is  very 
different ;  for  the  pleadings  here  attempt  to  interpose  tho  defense  of 
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fraud,  and  we  must  look,  not  to  the  general  conclusions  stated,  but 
to  the  material  traversable  fkots  alleged,  and  from  these  judge 
whether  any  defense  is  made  out. 

The  case  of  Morehead  y.  Murray ,  31  Ind.  418,  is  pressed  upon 
our  consideration  wioh  much  earnestness.  That  case  is  not  well 
considered,  no  argument  is  made,  nor  are  any  authorities  cited  in 
support  of  the  proposition,  that  an  answer  attempting  a  defense 
upon  the  ground  of  fraud  id  good,  if  it  contain  the  allegation  that 
the  thing  constituting  the  consideration  of  a  promissory  note  was 
worthless,  although  it  lack  all  other  material  allegations.  All  that 
is  there  said  upon  the  proposition  here  involyed  is :  '^  There  was  no 
error  in  oTerruling  the  demurrer  to  the  second  paragraph  of  the 
answer.  It  denied  that  the  trees  and  yines  were  of  any  yalue  what- 
ever." The  answer  in  the-  case  referred  to  was  unquestionably 
good,  but  the  wrong  reason  for  upholding  it  was  assigned  by  the 
court.  The  bare  general  allegation  that  an  article  was  worthless, 
thrown  into  a^plea  attempting  to  set  up  the  defense  of  fraud,  can- 
not make  good  a  plea  which  without  it  would  be  bad.  The  mate- 
rial, siibstdntive  facts  pleaded  are  those  upon  which  the  validity  of 
the  plea  must  depend ;  its  sufficiency  cannot  be  made  to  depend 
upon  a  sweeping  concluding  statement  that  the  article  was  wholly 
without  value.  If  this  were  the  rule,  then  every  plea  attempting 
the  defense  of  fraud  could  be  made  good  by  adding  the  general  alle- 
gation that  the  article  was  valueless.  This  we  think  utterly  incon- 
sistent with  the  rules  of  pleading,  and  we  also  think  that  such  a 
practice  would  lead  to  confusion  and  injustice.  Especially  would 
it  lead  to  evil  results  m  the  trial  courts,  where  time  is  not  always 
allowed  to  critically  examine  pleadings,  and  a  pleading  made  good 
by  an  isolated  general  statement  might  often  mislead  both  court 
and  counsel,  who  would  naturally  consider,  not  detached  general 
conclusions,  but  the  general  frame  and  drift  of  the  entire  pleading. 
The  doctrine  for  which  appellee  contends,  and  which  is  lent  some 
support  by  the  case  cited,  is  opposed  to  sound  general  principles 
and  ought  not  to  be  sustained.  We  fully  approve  the  doctrine,  that 
a  general  plea  of  want  of  consideration  is  good,  and  nothing  here 
said  is  intended  to  impugn  its  correctness,  but  we  do  disapprove 
that  doctnne  which  holds  that  a  plea  attempting  to  construct  a  de- 
fense of  fraud,  and  defective  in  every  material  particular,  can  be 
made  good  by  simply  adding  the  general  allegation  that  the  artide 
contracted  for  was  worthless.     To  permit  this  would  be  to  permit 
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sweeping  and  vague  aaaertions  to  control  specific  statements  of  tn- 
versable  fiicts.  The  doctrine  of  Marehsad  ▼.  Murray ^  if  giYen  A- 
feet,  would  break  down  the  long  and  well  established  rule,  that  il 
a  party  gets  all  he  knowingly  contracts  for,  he  will  not  be  allowed  to 
plead  that  he  got  no  consideration*  Bakwr  v.  Roberts,  14  Ind.  bSi; 
Hardesfi;  y  Smtth,  3  id.  39 ;  Harvejf  v.  Daktn,  12  id.  481 ;  Tt^br 
y.  Huff,  7  id.  680 ;  Louden  y.  Biri,  4  id.  566  ;  Smock  t.  Pieim, 
68  id.  405;  ffese  t.  Young,  59  id.  379  ;  Benjamin  on  Sales,  120.  If » 
plea  shows  that  a  party  got  what  he  contracted  for,  that  he  volanu- 
rily,  and  with  knowledge  of  the  thing  for  which  he  bargained,  deliber- 
ately contracted,  he  cannot  escape  liability  upon  the  single,  nnnp- 
ported  allegation  that  what  he  did  get  was  worthless.  It  might 
well  be  that  he  got  exactly  what  he  contracted  for,  and  that  the 
thing  he  got  was  entirely  without  yalue,  and  there  still  exist  i 
binding  obligation  to  pay  what  he  had  contracted  to  pay. 

Judgment  reversed,  at  the  costs  of  appellee,  with  instructions  to 
sustain  the  demurrers  to  the  second  and  third  paragnphs  of 

antwer. 

Judgment  rwermi. 


HauxB  T.  HSIZBB. 

OUndLBM.) 

JLfUMUiff  -~7m€  apportion oNi • 

A  SOB,  for  a  Tilosble  censideiatlon,  agreed  to  pay  his  father  a  apedSad  wun. 
on  a  fixed  daj,  ammallj,  daring  the  father'a  life.  The  Ikther  died  tweotT 
daya  prior  to  the  day  for  payment.  ffeU^  hia  adminlatimtor  eonld  not  iv- 
eoTer  the  proportion  aocmed  and  unpaid  at  tlie  time  of  hia  death. 

AOTION  for  an  annuity.    The  opinion  states  the  casea    The 
plaintiff  had  judgment  below. 


HowK,  J*  In  this  action,  the  appellee,  as  the  administratrix  o( 
the  estate  of  Samuel  Heizer,  deceased,  sued  the  appellant,  upon  » 
certain  written  instrument,  executed  by  him  to  the  appelWs  in- 
testate, in  his  lifetime,  of  which  the  following  is  a  copy  : 

**  Whereas  my  father,  Samuel  Heiaer,  did  on  or  about  the  6th 
day  of  October,  1866,  bargain  and  sell  to  mo  certain  real  estate  i» 
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Marion  county,  Indiana  (as  he  has  done  to  his  other  children),  in 
oonaideiation  of  natural  love  and  affection  and  the  payment  an- 
nually by  me  of  $100  for  the  maintenance  and  support  of  the  said 
Samael  during  his  natural  life ;  and  whereas,  at  my  request  and 
before  the  conveyance  thereof  to  me  by  the  said  Samuel,  he  did 
convey  the  same  to  Elijah  P.  Fletcher,  and  did  pay  the  considera- 
tion thereof  to  me.  Now,  in  consideration  of  the  premises,  and  in 
lieu  of  a  mortgage  which  I  agreed  to  give  upon  said  land  sold  as 
above,  I  do  hereby  covenant  and  agree  to  pay  to  the  said  Samuel 
Heiier  the  sum  of  $100,  annually,  on  the  6th  day  of  October  of 
each  year  during  his  natural  life,  without  any  relief  from  valuation 
or  appraisement  laws.    Dated  this  7th  day  of  February,  1870. 

(Signed)  '*  Sobbbt  0.  Hbizbb. 

"Attest:    William  Wallace.*' 

The  appellee  alleged  in  her  complaint,  inter  aUoy  that  the  said 
Samuel  Heizer  died  on  the  16th  day  of  September,  1876,  and  that 
there  was  due  said  decedent's  estate  from  the  appellant,  and  unpaid, 
the  sum  of  $98,  as  a  part  of  the  annuity  of  $100,  which  would 
have  become  due  to  said  Samuel  Heizer,  under  the  aforesaid  written 
instrument,  on  the  6th  day  of  October,  1876,  if  he  had  lived  until 
that  day.    Wherefore,  etc. 

The  cause,  having  been  put  at  issue,  was  tried  by  the  court,  and 
a  finding  was  made  for  the  appellee  in  the  sum  of  $101.57,  and 
judgment  was  rendered  accordingly.  The  appellant's  motion  for  a 
new  trial  having  been  overruled  by  the  court,  and  his  exception 
saved  to  this  ruling,  he  has  appealed  from  the  judgment  rendered 
to  this  court,  and  has  here  assigned,  as  errors,  the  following  decisions 
of  the  Circuit  Court : 

1.  In  sustaining  a  demurrer  to  the  amended  third  paragraph  of 
his  answer;  and 

2.  In  overruling  his  motion  for  a  new  trial. 

It  is  conceded  by  the  appellant's  counsel,  in  his  brief  of  this  cause, 
that  these  two  alleged  errors  present  for  decision  one  and  the  same 
question.  In  this  opinion  we  will  consider  and  decide  this  question 
as  the  same  is  presented  by  the  second  alleged  error,  namely,  the 
overruling  of  the  appellant's  motion  for  a  new  trial.  In  this  mo- 
tion,  the  causes  assigned  for  such  new  trial  were,  that  the  finding 
and  judgment  of  the  court  were  not  sustained  by  sufficient  evidence 
and  were  contrary  to  law.    The  evidence  on  the  trial  was  an  agreed 
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statement  of  the  facts  of  the  case,  in  substance,  as  follows :  "  That 
Samuel  Heizer  was  a  man  of  full  age,  and  the  father  of  the  de- 
fendant ;  that  the  contract  sued  on  was  executed  by  the  defendant; 
that  all  moneys  due  upon  said  contract  up  to  the  6th  of  Octobefi 
1875;  were  fully  paid  by  the  defendant;  that  Samuel  Heizer  died 
on  the  16th  day  of  September,  1876,  and  that  the  annual  payment, 
which  would  have  fallen  due  on  the  6th  of  October,  1876,  has  not 
been  paid,  nor  any  part  thereof." 

It  will  be  seen  from  the  contract  in  suit,  a  copy  of  which  we  haie 
given,  that  the  appellant  covenanted  and  agreed  thereinto  pay  a 
certain  sum  annually,  on  the  6th  day  of  October  of  each  year,  to 
Samuel  Heizer  during  his  natural  life.  The  sum  thus  to  be  paid 
comes  clearly  within  the  legal  definition  of  an  annuity.  Samuel 
Heizer  died  on  the  16th  day  of  September,  1376,  twenty  days 
prior  to  the  day  on  which  his  annuity  for  that  year,  if  he  had  con- 
tinued in  life,  would  have  become  due  and  payable  by  the  appellant 
The  question  arises  therefore,  and  this  is  the  only  question  for 
decision  in  this  case,  conld  there  be  under  any  rule  of  law  or  equity 
any  apportionment  of  the  annuity  in  favor  of  the  administratrix  of 
the  decedent's  estate,  proportioned  to  the  time  which  elapsed 
between  the  next  preceding  day  of  payment,  the  6th  day  of  October, 
1875,  and  the  16th  day  of  September,  1876,  the  day  of  the  decease 
of  the  annuitant?  The  trial  court  virtually  decided  that  there 
could  be  such  an  apportionment  of  the  annuity,  and  made  its  find- 
ing in  favor  of  the  appellee  for  the  time  which  elapsed  between  the 
6th  day  of  October,  1875,  and  the  day  of  the  annuitant's  death, 
the  16  th  day  of  September,  1876,  at  the  rate  of  $100  per  year,  with 
interest  added;  and  over  the  appellant's  motion  for  a  new  trial  the 
court  rendered  judgment  in  accordance  with  its  finding. 

In  Wiggm  v.  Swetty  6  Mete.  194,  the  court  said:  "  The  general 
rule  both  of  law  and  equity  is,  and  is  admitted  by  the  appellee's 
counsel  to  be,  that  where  an  annuity  is  payable  on  fixed  days  dur- 
ing life,  and  the  annuitant  dies  before  the  day,  the  personal  repre- 
sentative is  not  entitled  to  a  proportionable  part  of  the  annuity. 
1  Koper  on  Leg.  (Ist  Am.  ed.)  589."  In  Manning  v.  Randolph^  1 
South.  144,  it  appeared  that  one  Mary  Manning,  who  was  entitled 
to  an  annuity,  payable  on  the  12th  day  of  April,  yearly,  had  died 
only  eight  days  before  the  annuity  for  the  year  became  due,  and 
the  court  said:  ^'  No  principle  is  better  settled  than  that  if  a  bond 
be  for  the  payment  of  an  annuity  at  a  day  certain,  and  the  annni- 
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taut  die  before  the  day,  the  annuity  for  that  year  is  losf  So 
also  in  TVocy  y.  SUroftg,  2  Oonn.  659,  which  was  an  action  of  debt 
on  a  bond  executed  to  secure  the  payment  of  a  certain  sum  of 
money  to  a  certain  person  on  the  first  day  of  May  annually  during 
her  natural  life,  the  court  said:  **  It  appears  that  the  bond  in  suit 
was  for  the  payment  of  a  certain  sum  annually,  on  a  given  day. 
It  comes  clearly  within  the  definition  of  annuity.  Where  a  certain 
sum  is  due  on  a  future  given  day,  no  part  is  due  till  that  day,  and 
it  is  fully  settled  by  all  the  authorities  that  there  is  no  apportion- 
ment of  an  annuity.'' 

These  decisions  are  in  strict  accordance  with  the  rules  of  the 
common  law.  We  have  been  unable  to  find  any  reported  case,  and 
the  appellee's  counsel  has  not  cited  any  decision  in  which  a  differ- 
ent doctrine  is  recognized.  The  common  law  of  England,  in  so  far 
as  It  is  not  inconsistent  with  the  organic  or  statutory  laws  of  the 
United  States  or  of  this  State,  is  a  part  of  the  law  of  this  State.  In 
conformity  with  the  law  of  the  cases  above  cited,  we  feel  constrained 
to  hold  as  we  do  in  the  case  at  bar,  that  there  can  be  no  apportion- 
ment of  an  annuity,  and  that  by  the  death  of  Samuel  Heizer  on  a 
day  prior  to  the  day  on  which,  if  he  had  been  living,  his  annuity 
would  have  been  due  and  payable,  his  annuity  for  the  year  in  which 
he  died  became  and  was  wholly  lost,  so  that  the  appellee  as  the 
administratrix  of  said  decedent's  estate  was  not  entitled  to  a  pro- 
portionable part  of  such  annuity.  We  are  of  the  opinion,  therefore^ 
that  the  finding  of  the  court  in  the  case  now  before  us  was  contrary 
to  law,  and  that  for  this  reason  the  appellant's  motion  for  a  new 
trial  ought  to  have  been  sustained. 

The  judgment  is  reversed,  at  the  appellee's  costs,  to  be  levied  of 
the  estate  of  the  decedent,  and  the  cause  is  remanded  with  instruc- 
tions to  find  for  the  appellant,  the  defendant  below,  on  the  agreed 
■tatemont  of  facts,  and  render  judgment  accordingly. 

Beveraed  and  remamdecL 
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(S3  Iowa,  126.) 
Contract  —  validity  —  pvJblio  poliep. 

In  agreement  hj  a  railway  company,  in  oonsideration  of  a  grant  of  lands  ifii 
dtj,  that  It  would  build  and  maintain  a  station  thereon  and  nowhere  eltf 
in  the  city,  is  illegal  and  void  as  against  public  policy,  and  no  xemedy  will 
be  granted  for  the  company's  subsequent  erection  of  a  station  on  other  laads 
in  the  city.     (See  note,  p,  214) 

ACTION  of  damages  for  breach  of  contract.     The opinipn  states 
the  case.     The  plaintiff  had  judgment  below. 

WrigMy  Gatch  i6  Wright ,  for  appellant. 

H.  W.  Maxwell  and  P.  Gad  Bryan,  for  appellees. 

Day,  J .  The  petition  alleges  that  in  consideration  of  the  con- 
veyance of  the  lots  in  question,  the  defendant  proposed  iooontract 
to  '^  build  all  its  depots,  both  passenger  and  freight,  which  it  might 
or  would  build  in  the  said  city  of  Des  Moines,  on  the  east  side 
of  the  Des  Moines  river,  in  the  said  East  Des  Moines ;  and  on  the 
lots  so  transferred  and  conveyed  to  it,''  and  that  **  the  plalntiib 
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Agreed  to  and  acoopted  the  said  proposition  upon  Ihe  terms  offered 
by  the  defendant"  The  petition  further  alleges  that  ^'  the  defend* 
ant  for  a  long  time  after  the  occupation  of  said  lots,  and  the 
building  of  said  temporary  depot,  gave  out  in  speeches  and  held 
out  inducements,  and  encouraged  the  plaintiffs  to  believe  that  they 
were  still  going  to  build  their  permanent  depot  on  the  said  lots  in 
the  said  East  Des  Moines,  and  that  they  would  not  build  one  any- 
where else  in  the  city  of  Des  Moines,"  but  that  the  defendant  *'  does 
fail  and  refuse  to  comply  with  the  said  contract  or  any  part  thereof, 
by  building  its  permanent  and  only  depot  on  the  said  lots  on  the 
east  side  of  the  Des  Moines  river,  as  it  had  contracted  to  do,"  and 
instead  thereof  proposes  to,  and  has  already  commenced  to  build 
its  permanent  and  chief  passenger  depot  on  the  west  side  of  the 
Des  Moines  river  in  West  Des  Moines."  The  plaintiffs  allege  that 
by  "the  willful,  wrong  and  fraudulent  representations,  and  viola- 
tions of  said  contract  by  the  defendant,  they  are  damaged  in  the 
money  contributed  by  them,  an  d  the  conveyance  of  said  lots  to  the 
defendant,  and  the  time  and  labor  expended  in  the  same,  and  the 
depreciation  of  the  value  of  their  property,  in  the  aggregate  sum 
of  forty  thousand  dollars."  The  evidence  is  in  entire  harmony  with 
these  sJlegations  of  the  petition. 
[Omitting  a  statement  of  it.] 

It  is  evident,  both  from  the  allegations  of  the  petition  and  the 
evidence  submitted  in  support  of  it,  that  the  contract  which  the 
plaintiffs  claim  the  defendant  made  was  that  it  would  erect  a  pass- 
enger depot  in  East  Des  Moines,  and  would  erect  no  passenger 
depot  in  West  Des  Moines,  and  that  the  substantial  cause  of  the 
plaintiff's  complaint  is,  not  that  the  defendant  has  failed  to  con- 
struct a  depot  on  the  east  side  of  Des  Moines  river,  but  that  it  has 
constructed  a  depot  on  the  west  side  of  the  Des  Moines  river.  The 
evidence  shows  very  clearly  *'  that  the  business,  commerce,  trade 
and  necessities  of  the  city  of  Des  Moines"  demand,  and  have 
demanded  from  the  time  the  road  crossed  the  river,  a  depot  on  the 
west  side  of  the  river.  The  iniportant  question  in  this  case,  and 
the  one  which  we  think  is  decisive  of  it,  is  this:  Is  the  contract  in 
question  valid,  so  that  damages  may  be  recovered  for  a  breach  of  it, 
or  is  it  void  as  against  public  policy? 

In  the  case  of  the  Jacksonville  £  Chicago  B,  R.  Co.  v.  Mathers, 
71  111.  :>92;  8.  c,  22  Am.  Rep.  122,  it  was  alleged  that  Mathers 
conveyed  two  hundred  lots  in  the  town  of  Ashland  to  trustees  for  a 
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railroad  company,  on  condition  that  it  should  build  no  station 
within  three  miles  of  Ashland.  Upon  the  breach  of  this  oondition 
Mathers  commenced  an  action  to  compel  a  recouTeyance  of  the 
property.  In  the  court  below  the  relief  asked  was  granted.  The 
Supreme  Court,  reversing  this  judgment,  said:  ^^The  alleged 
agreement  or  condition,  on  account  of  the  non-performance  of 
which  relief  is  here  sought,  was  that  a  railroad  company,  chartered 
by  an  act  of  the  legislature,  and  inyested  with  the  power  of  con- 
demning private  property  upon  the  ground  that  its  road  is  for  the 
public  use,  shall  not  establish  a  depot  or  station  within  three  miles 
of  Ashland.  It  cannot  be  pretended  for  a  moment  that  the  board 
of  directors  had  authority  to  make  such  an  arrangement  or  condi- 
tion. They  were  trustees  both  for  the  public  and  the  stockholden 
of  the  company,  and  in  the  discharge  of  their  two-fold  duty  were 
required  to  act  with  reference  to  the  public  convenience  on  one 
band  and  the  private  interests  of  the  stockholders  upon  the  other. 
The  interests  *  *  *  both  of  tho  stockholders  and  the  public, 
forbid  that  there  should  be  a  positive  prohibition  against  the  estab- 
lishing of  stations  at  any  points  on  the  line  of  the  rojE^L  WheneTer 
tjbe  public  commerce  requires  that  a  station  on  a  railroad  should  be 
established  at  a  particular  place,  and  it  can  be  done  without  detri- 
ment to  the  interests  of  the  stockholders  of  the  company,  the  law 
authorizes  it  to  be  established,  and  no  contract  between  a  board  of 
directors  and  individuals  can  be  allowed  to  prohibit  it.  '^  *  ^ 
Appellee  stands  in  pari  delicto  with  the  board  of  directors,  so  &r 
as  this  agreement  or  condition  is  concerned.  He  voluntarily,  ac- 
cording to  his  own  showing,  contracted  for  the  breach  of  tmat 
toward  the  stockholders  of  the  railroad  company,  and  breach  of 
duty  to  the  public  at  large.  Their  loss  was  his  gain.  He  was  will- 
ing, at  whatever  expense  it  might  be  to  others,  to  purchase  a 
monopoly  whereby  to  enrich  himself,  and  having  failed  to  accom- 
plish his  purpose,  now  asks  a  court  of  equity  to  reinstate  him  in  the 
condition  he  was  in  before  entering  into  this  unlawful  oombinatioiL 
The  case  presents  no  facts  or  circumstances  meriting  the  oonBid6^ 
ation  of  a  court  of  equity." 

In  Si.  Joseph  <6  Denver  Oity  R.  R.  Go.  v.  Ryan^  11  Eans.  6M; 
s.  c,  15  Am.  Bep.  357,  an  action  was  brought  by  a  land-owner  for 
the  breach  of  a  written  contract  in  which  the  company  agreed  io 
place  a  depot  on  land  conveyed  to  it  by  the  plaintiff,  and  not  at  any 
other  time  to  have  or  use  any  other  depot  within  three  miles  of  said 
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depot    The  plaintiff  recovered  IG^dOO  damages.     Reversing  this 
jadgment  the  Supreme  Court  said  :    ^'  Railroad  corporations  are,  as 
we  have  seeni  public  agencies,  and  perform  a  public  duty.    They 
are  agenciee  created  by  the  public  with  certain  privileges  and  sub- 
ject to  certain  obligations.    A  contract  that  they  will  not  discharge 
or  by  which  they  cannot  discharge  those  obligations  is  a  breach  of 
that  public  duty,  and  cannot  be  enforced.     *    '^    *    It  is  the  duty 
or  a  railroad  company  to  furnish  reasonable  depot  facilities.    The 
number  and  location  of  the  depots  so  as  to  constitute  reasonable 
depot  facilities  vary  with  the  changes  and  amount  of  population 
and  buBiness.     A  contract  to  leave  a  certain  distance  along  the  line 
of  the  road  destitute  of  depots  is  in  contravention  of  public  policy.'' 
Some  courts  have  gone  much  beyond  the  doctrine  of  these  cases 
and  have  held  that  an  agreement  between  an  individual  and  a  rail- 
road company  for  the  location  of  a  depot  at  a  particular  place,  in 
consideration  of  money  or  property,  is  against  public  policy  and 
void.    See  P.  B.  R.  Co.  v.  Seeley^  45  Mo.  212 ;  Marsh  v.  Fairiurg, 
etc,  By.  Co.y  64  111.  414 ;  8.  c,  16  Am.  Rep.  564 ;  bestor  v.  Waihen, 
60  IlL  138  ;  Fuller  v.  Dame,  18  Pick.  472 ;  Hclladay  v.  Patterson, 
5  Or^.  177.    Whilst  we  may  not  feel  like  going  to  the  extent  of 
this  doctrine   (First  National  Bank  of  Cedar  Bapids  v.  Hendrie, 
49  Iowa,  402 ;  8.  c,  31  Am.  Rep.  153),  still  we  feel  quite  clear  that 
where  the  contract  is  coupled  with  the  condition  that  no  depot  shall 
be  constructed  at  a  particular  place,  or  within  a  specified  distance, 
the  contract  is  void  as  against  public  policy,  and  a  breach  of  it 
cannot  be  made  the  foundation  of  an  action.    We  have  found  no 
case  in  which  snch  a  contract  has  been  held  to  be  valid.    In  South- 
ard y.  Central  B,  B,  Co.,  2  Dutch.  13,  relied  on  by  the  appellees, 
the  plaintiff  conveyed  to  the  defendant  certain  real  estate  to  be 
occupied  by  the  defendant  for  the  sole  use  of  depots  and  other 
necessary  buildings  for  the  accommodation  of  said  company  upon  the 
condition   that  if  it   was  used  for  any  other  purpose,   or  if  the 
defendant  should  use  any  other  building  within  one  mile  of  said 
premises  for  such  purposes,  the  defendant  should  forfeit  the  real 
estate.     The  question  of  the  validity  of  the  contract  was  not  raised, 
but  it  was  held  there  had  been  no  breach  of  the  condition.    In 
C.  F.  B.  B.  Co.  V.  Bahb,  9  Watts,  458,  it  was  held  simply  that  "an 
agreement  to  pay  an  incorporated  railway  company  a  certain  sum, 
to  induce  the  location  of  their  route  at  a  particular  place,  is  valid 
Had  binding  and  may  be  enforced  by  action.'*    Jewett  v.  L,  Ji  U. 
Vol.  XXXVI  — 27 
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M.  R.  R.  Co.,  10  Ind.  539,  is  simply  the  case  of  a  subscription  to  a 
railroad  company  in  land  upon  condition  of  a  location  of  the  road 
within  twenty  rods  of  St.  Omar.  The  defendant  built  its  road 
more  than  a  mile  from  St.  Omar,  and  it  Was  held  that  the  Talueof 
the  land  subscribed  could  be  recovered.  It  is  evident  that  these 
cases  fall  very  far  short  of  sustaining  the  validity  of  the  contract 
in  question.  The  other  cases  cited  by  appellees  are  not  more 
directly  in  point. 

That  no  relief  will  be  granted  on  a  contract  which  is  illegal  or 
against  public  policy,  to  a  party  who  is  in  pari  delicto,  is  abnndantlj 
and  uniformly  sustained  by  authority.  In  Bestor  v.  Wathm,  60 
111.  138,  it  is  said:  ^'The  defendants,  in  the  court  below, filed  i 
cross-bill,  asking  the  court  to  dancel  this  contract  as  a  cloud  upon 
their  title,  and  this  was  done.  In  the  view  we  have  taken  of  the 
case  the  contract  should  be  regarded  as  so  far  against  pnblio 
policy  thai  neither  party  is  entitled  to  the  aid  of  the  court  The 
defendants  have  entered  into  a  contract,  the  effect,  or  at  least  the 
tendency,  of  which  was  to  induce  the  complainants  to  commit  a 
breach  of  duty.  The  refusal  to  enforce  the  contract  practically  puts 
an  end  to  it;  yet  the  court  should  not  have  granted  afikmatiTe 
relief  on  the  cross  bilL  To  this  extent  the  decree  is  modified. 
Both  bills  are  dismissed,  and  the  costs  of  this  court  eqnsllf 
divided." 

In  Tyler  v.  Smiih,  18  B.  Monr.  793,  the  Court  of  Appeals  held 
that  if  an  individual  pay  money  under  an  illegal  contract^  or  a  con- 
tract against  public  policy,  he  will  not  be  aided  by  law  to  reoo?er 
it;  that  the  maxim  pari  delicto  potior  est  conditio  defendeiUif 
applies,  and  that  the  law  in  such  cases  leaves  the  parties  as  it  finds 
them,  and  extends  no  help  to  either.  In  Spalding  v.  Bank,  13 
Ohio,  544,  which  was  an  action  to  recover  money  paid  to  the  bank 
under  an  illegal  contract,  the  court  say:  '^  It  is  an  act  malum  prth 
hibitum,  and  if  the  bank  was  seeking  to  recover  it,  it  would  not 
receive  the  aid  of  this  court.  It  is,  however,  a  part  of  the  agreed 
statement  that  the  money  being  in  the  hands  of  the  bank,  the 
plaintiff,  when  from  time  to  time  he  presented  his  checks,  con- 
sented to  this  reduction  of  five  per  cent  This  being  so,  and  the 
consideration  being  illegal,  the  plaintiff  appears  to  us  to  be  jMiHt- 
ceps  criminis.  He  is  in  pari  delicto  with  the  bank,  and  while  the 
law  will  not  enforce  an  executory  contract,  but  leave  the  parties  aa 
it  finds  them  in  each  case,  so  neither  will  it  aid  the  party  who  has 
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performed  such  contract  by  enabling  him  to  recover  back  the 
amonnt  he  has  paid,  but  the  maxim,  volenti  nan  fit  injuria,  applies 
in  all  its  force.  There  is,  perhaps,  no  principle  on  which  there  is 
less  conflict  of  authority  from  the  earliest  to  the  most  modem 
reports.  Boll  v.  Baguet,  4  Ohio,  418;  Ragiiet  v.  Roll^  7  id.,  part  1, 
78;  Chit  Con.  219;  Stone  v.  Hooker,  9  Cow.  154;  Moore  y.  Adams, 
8  Ohio,  372.*' 

In  Perkins  v.  Savage,  15  Wend.  412,  it  is  said:  ^^It  is  supposed, 
however,  by  the  counsel  for  the  plaintiff  that  if  the  contract  is 
conceded  to  be  illegal  as  against  the  policy  of  the  act  of  incorpora- 
tion, still  the  only  consequence  is  to  avoid  it,  and  that  the  money 
placed  in  the  hands  of  the  defendant  in  pursuance  thereof  may  be 
recovered  back.  He  has  referred  to  a  number  of  cases  for  the  pur^ 
pose  of  supporting  this  proposition.  *  *  *  *  7his  proposition 
is  laid  down  by  Mr.  Selwyn,  vol.  1,  74,  and  is  fully  supported  by 
authority,  viz.:  'When  money  is  paid  by  one  of  two  parties  to  an 
illegal  contract  to  the  other,  in  a  case  when  both  parties  may  be 
considered  as  particeps  criminis,  an  action  cannot  be  maintained 
after  the  contract  is  executed  to  recover  the  money  back  again,  for 
in  pari  delicto  potior  est  conditio  defetidentis^  8  T.  B.  777 ;  Doug. 
467, 697 ;  Cowp.  792.'  The  same  general  proposition  may  be  found 
in  2  Gomyn  on  Contracts,  108,  and  also  in  Saunders  on  Pleading 
and  Evidence,  677.  This  author  says:  'If  the  illegal  contract  be 
executed  and  both  parties  are  in  pari  delicto,  no  action  lies  to 
recover  money  paid  under  it.'  The  same  principle  has  been  recog- 
nized and  applied  in  the  recent  oases  in  the  English  courts,  as  it  also 
has  been  by  the  chief  justice  in  this  court.  Stokes  v.  Twitchen,  8 
Taunt  492;  Thisthmod  v.  Oracroft,  1  Maule  &  Selw.  500,  751 ; 
Burt  V.  Place,  6  Cow.  432.''  See,  also,  l^&nce  v.  Harvey,  22  CaL 
337;  HoOaday  v.  Patterson,  5  Oreg.  177;  Bolt  v.  Rogers,  3  Pai. 
154. 

IL  It  is  claimed,  however,  by  appellees  that  if  it  should  be  con- 
ceded  that  the  contract  in  question  is  against  public  policy,  still 
the  plaintiffs  have  a  right  to  recover  exactly  what  they  were  allowed 
in  this  case.  It  is  claimed  that  the  defendants  procured  the  con- 
tract by  fraud,  and  that  therefore  the  plaintiffs  may  recover.  The 
fraud  upon  the  part  of  the  defendant,  it  is  alleged,  consists  in  the 
defendant's  promising  to  erect  its  only  passenger  depot  in  East 
Des  Moines,  intending  at  the  time  to  violate  this  promise,  and  to 
necta  depot  in  West  Des  Moines.    We  are  unable  to  see  how  this 
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fact,  if  ifc  exist,  can  reiider  the  contract  legal  upon  the  part  of  the 
plain tifiFs.  The  plaintifiFs,  upon  their  own  showing,  entered  intoi 
conti'act,  which,  if  it  had  been  adhered  to,  would  hare  deprifed 
a  considerable  portion  of  the  citizens  of  Des  Moines,  and  many  of 
the  general  public,  of  the  advantages  to  which  they  were  entitled 
lender  the  law,  from  the  construction  of  the  railroad  in  quesdon. 
It  cannot  purge  this  contract  of  its  illegality  as  to  the  plaintiibi 
that  they  were  induced  to  believe  by  the  false  and  fraudulent  rep- 
resentations of  the  defendant  that  in  contracting  for  this  injury  and 
disadvantage  to  their  neighbors  they  would  secure  great  advantages 
to  themselves.  This  proposition  seems  to  us  too  clear  to  warrant 
further  discussion. 

III.  It  seems  also  to  be  the  position  of  appellees  that  this  con- 
tract remains  executory,  and  that  the  action  is  not  brought  opon 
the  contract,  but  in  disaffirmance  of  it  The  authority  mainly  re- 
lied upon  by  appellees  upon  this  branch  of  the  case  is  WkUi^^ 
Franklin  Bank,  22  Pick.  181.  In  that  case  the  plaintiff  deposited 
with  the  bank  12,000,  upon  the  agreement  that  it  should  remain 
there  six  months,  which  was  in  violation  of  the  statute.  The  plaint- 
iff  brought  an  action  for  the  recovery  of  the  money  before  six 
months  expired.  It  was  held  he  might  recover.  The  syDabni 
of  the  case  is  as  follows :  '^  Where  upon  the  deposit  of  money 
in  a  bank,  the  depositor  received  a  book  containing  the  cashier'i 
certificate  thereof,  in  which  it  was  stated  that  the  money  wai 
to  remain  in  deposit  for  a  certain  time,  it  was  held  that  such  agree- 
ment was  illegal,  and  void  under  Revised  Statutes,  Code,  36,  §  57, 
as  being  a  contract  by  the  bank  for  the  payment  of  money  at  a  fa- 
ture  day  certain,  and  that  no  action  could  be  maintained  by  tbe 
depositor  against  the  bank  upon  such  express  contract,  but  that  he 
might  recover  the  money  in  an  action  commenced  before  the  expi- 
ration of  the  time  for  which  it  was  to  remain  on  deposit,  the  par 
ties  not  being  tn  pari  delicto,  and  the  action  being  in  disaflb-manoe 
of  the  illegal  contract ;  and  that  such  action  might  be  maintained 
without  a  previous  demand."  The  opinion  fully  supports  thii 
syllabus. 

It  is  evident  that  in  that  case  the  contract  remained  execatofji 
for  the  money  had  not  remained  in  the  hands  of  the  defendant  tbe 
full  time  stipulated  in  the  agreement  when  the  action  was  brought 
The  action  was  not  brought  upon  the  oon tract,  for  it  was  oommenoed 
before  the  plaintiff  was  entitled  to  the  money  under  the  ooutract 
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The  theory  of  the  claim  in  thafc  case  was  thafc  the  contract  was  ille- 
gal,  and  hence  that  the  plaintiff  was  not  under  obligation  to  per- 
form bj  leaving  the  money  with  the  bank  for  the  time  stipulated. 
Suppose  however  that  the  plaintiff  had  permitted  the  money  to  re- 
main in  the  bank  for  the  time  prescribed  in  the  contract^  and  had 
sought  to  avail  himself  of  the  benefits  of  the  contract,  and  after  the 
lapse  of  six  months  had  sued,  alleging  the  contract  and  the  breach 
of  it,  and  had  sought  to  recover  damages,  what  then  would  have 
been  his  situation?  It  was  expressly  ruled  in  this  case  that  no  ac- 
tion could  be  maintained  on  the  contract.  In  Story's  Equity  Juris- 
prudence, §  20Ga,  the  following  language  is  employed:  ''  When  a 
party  to  an  illegal  or  immoral  contract  comes,  himself,  to  be  relieved 
from  that  contract  or  its  obligations,  he  must  distinctly  and  exclu- 
sively state  such  grounds  of  relief  as  the  court  can  legally  attend 
to,  and  he  must  not  accompany  his  claim  to  relief,  which  may  be 
legitimate,  with  other  claims  and  complaints  which  are  contamina- 
ted .with  the  original  immoral  purpose;  for  if  he  sets  up,  as  a 
ground  of  relief,  the  nonfulfillment  of  the  illegal  contract  on  the 
other  side,  and  thereby  that  he  is  released  from  obligation  to  per- 
form it,  that  shows  that  he  still  relies  upon  the  immoral  contract 
and  its  terms  for  relief,  and  therefore  the  court  will  refuse  if 

In  this  case  the  plaintiffs  have  fully  performed  the  contract  on 
their  part  On  their  side  the  contract  has  been  executed.  The 
action  is  not  brought  in  disaffirmance  of  their  contract.  Upon  the 
contrary,  they  allege  a  full  performance  of  the  contract  upon  their 
part,  and  a  breach  of  the  contract  upon  the  part  of  the  defendant. 
U  U  upon  this  breach  that  they  predicate  their  right  to  recover. 
Their  action  is  upon  the  contract.  This  is  apparent  from  the  alle- 
gations and  the  prayer  of  the  petition,  as  well  as  from  the  evidence 
submitted  to  support  it.  If  the  contract  had  been  in  all  respects 
legal,  and  an  action  had  been  brought  to  recover  damages  for  a 
hreach  of  it,  it  would  have  been  brought  in  exactly  the  form  that  this 
action  is  instituted.  In  St.  Joseph  £  Denver  OUy  R.  B.  Co.  v. 
%an,  11  Eans.  602  ;  A.  a,  15  Am.  Bep.  357,  theaction  was  brought 
in  exactly  the  same  form  as  this.  We  feel  fully  satisfied  that  for  a 
breach  of  the  contract,  as  alleged  and  proven,  no  damages  are  ra« 
ooverable. 

[Omitting  minor  matters.] 


214 IOWA, 

Williamsoa  v.  Chicago,  R.  I.  and  P.  R  Co. 

NoTB  BT  TBS  Rbpobteb.— In  a  new  oountiy  like  oun,  In  which  raUwajrs  are  efeiy 
day  being  oonatructed,  it  is  a  yery  oommon  thing  for  an  Individual  to  offer  a  oompany 
projecting  a  new  railway,  a  grant  of  land  or  a  donation  of  money  to  indooe  a  pw'V'^'f* 
location  of  the  route  or  of  a  station,  and  for  the  railway  to  accept  the  benefit  subject  to  the 
condition.  The  publlo  policy  of  such  contracts  has  been  considerably  Htan^i^— <i  in  the 
courts.  These  contracts  sometimes  contain  a  condition  prohibiting  thecampaoyfroD 
erecting  any  other  station  within  certain  limits.  The  decisions  are  therefora  to  be  nudoed 
under  two  heads,  first,  those  containing  such  restriction,  and  second,  those  not  oontali- 
ingit. 

In  regard  to  the  first  we  are  not  aware  that  there  is  any  conflict  of  opinion.  In  JTonft  v. 
Faiflmry  <t  NorthFweatern  Bv,  Co.,  M  HL  414;  a.  o.,  16  Am.  Rep.  604,  A.  D.  1833;  It  was  beU 
that  spedflc  performance  of  a  contract  to  locate  a  railway  depot  on  plaintiirs  land  and  ct 
no  other  point  In  the  town,  would  not  be  enforced. 

In  8t.  L(mi$,  JcuhmmoiOe  db  Chioago  R.  B,  Co.  ▼.  MottherSt  71IU.  68S;  a.  o.,  tt  Am.  Bep. 
188;  A.  D.  1874,  the  same  doctrine  was  applied  in  a  suit  to  compel  the  reoouveyanoe  of  had 
granted  on  condition  that  no  stations  should  be  built  within  three  miles  of  a  certain  plaoe. 
In  St.  Joneph  db  Denver  Otty  R,  B.  Co.  ▼. Byaflti^  U  Cans.  6C0 ;  a  a  16  Am.  Bep.  8B7,  A.D. 
1873,  the  agreement  waa  toconstruct  and  maintain  a  station  on  the  granted  landa,  andaot 
have  any  other  within  three  miles*  It  waa  held  that  an  aotlon  for  breach  of  this  cootnci 
would  not  lie.  State  v.  HariforA  kBN.S.R,  Co.,  89  Oonn.  688,  dted  In  this  case,  isnotii 
point,  for  that  was  a  case  where  the  road  had  been  constructed  to  the  terminus  directed  by 
the  charter,  namely,  the  navigable  waters  of  New  Haven  harbor,and  subsequently  by  aerBd* 
ment  with  another  road  its  tenninus  had  been  removed  from  those  waters  and  loealeda 
mile  and  a  half  distant  at  the  station  of  the  other  road  in  New  Haven.  Mandamiu  isnod 
to  compel  the  running  of  trains  to  the  original  tenninus. 

Second.  But  some  courts  have  gone  much  bajond  the  doctrine  of  these  oases,  and  fasts 
held  that  an  agreement  between  an  individual  and  a  railroad  company  forthe  ocalioo  oft 
depot  at  a  particular  place,  in  consideration  of  monay  or  property,  and  without  aDTr»> 
strictive  provision.  Is  against  public  poli<7,  and  void.  Pac^ B.  Co.  y.  Sedey,  45  Mo.  811; 
Bcstor  V.  Waihen^  00  SI.  188 ;  FuUer  v.  Dame^  18  Pick.  478. 

The  leading  case  seems  to  be  hotter  V.  Dame,  18  Pick.  478,  This  waa  au  aotlon  on  a  note 
given  in  consideration  of  an  agreement  to  locate  a  station  on  certain  lands  of  the  payee. 
The  station  was  built  accordingly,  but  the  court  held  the  note  not  enfaroeable  beoaosethe 
agreement  was  against  public  policy.  The  court,  by  Shaw,  O.  J.,  said:  **ISie  woffc  ie  a 
public  woric,  and  the  public  accommodation  is  the  ultimate  object.  In  doing  this  a  coofl- 
dence  was  reposed  in  them,  acting  as  agents  for  the  public— a  confidence  whUdi  it  seeoa 
could  be  safely  so  reposed,  when  it  is  considered  that  the  interests  of  the  corponitlan  as  a 
company  of  passenger  and  freight  carriers  for  profit  was  identical  with  the  tnterestiof 
those  who  were  to  be  carried  —  that  is  with  the  publlo  interest.  This  oonfldenoe,  however, 
could  only  be  safely  so  reposed  under  the  belief  that  all  the  directors  and  membeta  of  the 
company  should  exercise  their  beet  and  their  unbiased  judgment  upon  the  question  of  soch 
fitness  without  being  influenced  by  distinct  and  extraneous  Interests,  having  do  oomiection 
with  the  accommodation  of  the  public  or  the  Interests  of  the  company.  Aqy  atteopi 
therefore  to  create  and  bring  into  efficient  operation  such  undue  influence  has  all  the  in* 
jurious  effects  of  a  fraud  upon  the  public,  by  causing  a  question  which  ought  to  be  dedded 
with  aaole  and  single  regard  to  the  publlo  Interests,  to  be  affected  and  controlled  l^eoo* 
slderations  having  no  regard  to  such  interests.  *  *  *  It  is  obvious  that  if  cnelaise 
land-holder  may  make  a  valid  conditional  promise  to  pay  a  large  sum  of  money  to  a  stoct:- 
holder,  or  influential  dtlaen,  on  condition  that  a  work  of  great  public  improvement  maj  be 
so  fixed  as  to  enhance  the  value  of  his  estate,  all  other  great  land-ovmera  may  make  fiks 
promises,  on  similar  conditions,  and  f^reat  public  works,  which  should  be  conducted  wftha 
view  to  the  public  Interest,  and  to  the  just  rights  of  those  who  make  advances  for  the  pab- 
lic  benefit,  would  be  in  danger  of  being  overiooked  and  sacrificed  in  a  meroenaiy  ooaflkt 
of  separate  local  and  private  interests." 

In  Bcstor  v.  Wathen^  00  TH.  186,  the  agreement  was  to  bufld  a  station  on  some  vacant  kfa 
where  there  was  no  town,  with  a  view  of  building  up  a  town  there.  Tlte  court  said: 
**  Rendered  into  plain  English,  the  contract  in  this  case  was  a  bribe  on  the  pcut  of  Watfaea 
and  Gibson  to  the  president  and  other  officers  of  the  raflway  company,  and  to  the  cod* 
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tndon  wbo  wefebuflding  the  road,  of  an  undiyiddd  half  of  one  hundred  and  siztj  acrea 
oflaadtinoaiMlderaaonQf  which  the  roadwaato  be  oonatanoted  on  a  certain  line  and  a 
depot  Imiltat  a  certain  point.  Now,  if  this  wasthe  beet  line  for  croflsing  the  lUinoia  Cen- 
tral, oonddered  with  reference  to  the  interests  of  the  stockholders  and  of  the  public,  then  it 
wss  the  duty  of  the  officers  of  the  company  to  establish  it  there;  andif  th^  intended  so 
to  do  because  it  was  the  proper  line,  but  prof  eased  to  be  hesitating  between  this  and  an- 
other line  in  order  to  secure  for  themselves  the  contract  under  consideration,  as  is  some- 
wliat  indicated  by  the  evidence,  then  they  were  practicing  a  species  of  fraud  upon  the 
<uf<itirf^«fta  mid  using  a  f^dse  pretext  in  order  to  acquire  defendants'  property  without  oon- 
sademtlon.  If  on  the  other  hand,  this  line  was  not  the  best,  but  was  adopted  because  of 
this  oontrsct,  the  case  is  stiU  stronger  against  complainants.  If  such  was  the  fktct,  they 
are  asking  the  court  to  enforce  the  payment  of  a  bribe,  the  promise  of  which  induced  them 
to  saciifloe  their  official  duty  to  their  private  gain.  If  as  a  third  contingency,  the  choice 
lay  between  this  line  and  another  equally  good,  but  not  better,  and  they  were  influenced 
by  tUs contract  to  adopt  this  line,  then  although  neither  the  company  nor  the  public  has 
been  iojored,  yet  the  defendants  have  made  their  oiBdal  power  an  instrument  of  private 
emolument  in  a  manner  which  no  court  of  equity  can  sanction.  In  this  particular  case  no 
wroQg  may  have  been  done,  and  yet  public  policy  plainly  forbids  the  sanction  ot  such  oon- 
tiacts  because  of  the  great  temptation  they  would  offer  to  official  faithlessness  and  eor- 
mpdon."  '*  The  defendants  in  the  court  below  filed  a  cross-bill,  asking  the  court  to  cancel 
this  contract  as  a  cloud  upon  the  title,  and  this  was  done.  In  the  view  we  have  taken  of 
the  con,  the  contract  should  be  regarded  as  so  fftr  against  public  policy  that  neither  party 
b  entitled  to  the  aid  of  the  court.  The  defendants  have  entered  into  a  contract,  the  effect, 
or  at  lesst  the  tendency  of  which,  waa  to  induce  the  complainants  to  conomit  a  breach  of 
doty.**  And  it  was  held  that  it  made  no  difference  that  a  town  was  subsequently  built  up 
there. 

Inl^idJIe  R.  Oo.  v.  Sesfey,  46  Mo.  212^  Seeley  agreed  with  the  Padflo  Railroad  Oompany, 
to  deeditacertain  lot  of  ground  for  purposes  of  speculation  in  consideration  that  the  oom- 
paaywoald  locate  a  frei^t  and  passenger  depot  on  his  land.  The  Massachusetts  case  was 
approved,  and  the  court  held  that  although  in  one  sense  the  company  was  a  private  coi^ 
pontion,  yet  its  chartered  prtvUeges  were  granted,  in  part,  to  subserve  the  public  inter- 
erts;  that  soch  an  agreement  might  be  superinduced  by  a  prospect  of  mere  gain,  and  thus 
the  genersl  weUare  and  good  of  the  public  might  be  sacrificed  to  subserve  mere  private  in- 
(etesto ;  tiiat  for  this  reason  such  an  agreement  was  against  public  policy  and  void. 

There  is  athird  dass  of  cases,  of  which  we  have  not  spoken,  namely,  where  a  grant  or 
donation  is  made  to  induce  the  location  of  the  route  or  station  at  a  particjlar  city,  town  or 
tlUsge,  with  no  restriction,  of  course,  against  running  toother  IQoe  places.  This  is  said 
hj  some  to  be  distlngnishahle  from  the  subservience  of  mere  private  and  individual  inter- 
ests.  Accordingly  ooDtracta  involving  such  circumstances  have  sometimes  been  upheld. 

Thus,  inC.B,R.  Go.  v.  Beuib,  0  Watts,  458,  it  was  held  that  "an  agreement  to  pay  anin- 
corporated  railway  company  a  certain  sum  to  Induce  the  location  of  their  toute  i^  a  par- 
ticular place  is  valid  and  binding,  and  may  be  enforced  by  action/*  The  court  theresald: 
**Td  be  allowed  to  do  the  best  for  the  company's  welfare  by  the  use  of  every  means  not 
I  mm  ally  interdicted  is  one  of  the  conditions  on  which  the  stockholders  subscribed  their 
money,  and  it  is  one  by  which  the  public  will  not  be  found  to  suffer,  for  managers  will 
donbtlesB  have  sufficient  sagacity  to  see  that  the  location  which  best  serves  the  public  is 
that  which  win  give  the  company  the  greatest  run  of  customers.  It  is  most  pditio  there- 
fore to  let  such  a  company  manage  its  affairs  according  to  the  dictates  of  its  interest.** 
Iho  action  was  on  a  subscription  paper  signed  by  many  inhabitants  of  Harrisburg  to  induce 
ttiseonipany  to  cross  the  river  at  a  certain  part  of  the  town. 

In  N0m  AOtamy,  etc.,  B,  Oo,  v.  McOormieH,  10  Ind.  490,  the  action  was  on  a  subscription 
of  stock,  conditlaned  that  the  raflway  should  be  located  through  Lafayette,  and  cross  the 
Wabadirtver  north  of  Brown  street  in  that  town.   This  was  held  valid. 

Ib  Jeweit  v.  LawrenceburQk,  etc.^R,  Co.,  10 Ind.  689,  there  was  a  subscription  of  stock,, 
eooditioned  that  the  road  should  be  located  within  twenty  rods  of  St.  Omer.  The  sub. 
KriijUon  baring  been  paid,  and  the  condition  not  (^implied  with,  it  was  held  that  the  money 
■i^t  be  recovered. 

hi  JVfit  NaUamal  Bank  of  Cedar  Rapids  v.  Hendrte^  49  Iowa,  402;  s.  a,  81  Am.  Bep^ 
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IfiS,  it  WM  held  that  notes  glTen  in  oonstderation  that  a  projected  railroad  should  be  buili 
lo  OounoQ  Bluffy  rather  than  another  place,  were  enforceable.  The  court  in  the  princi- 
pal case  admits  that  HoUcOay  ▼.  i>av<t,  5  Or  40,  is  opposed  to  their  view,  but  Qmbj  are 
mistaken  in  the  concession,  for  the  court  in  that  case  eacpresely  declined  to  giv«  any  opb- 
ion  on  the  question,  and  baaed  their  decision  on  another  point,  namely,  that  the 
tion  moved  to  an  agent,  and  not  to  the  principal. 


Yandebpcel  y.  O'Haklok. 

(98  Iowa,  SM.) 
Oon$UMional  law  —  wUng  — reMenM, 

A  Btudent  attending  college,  and  having  no  other  residence  at  the  college  towB, 
and  no  intention  of  remaining  there  permanently,  is  not  entitled  to  foto 
there. 

ACTION  of  damages  for  refusing  to  accept  a  vote.     The  opinion 
states  the  case.     The  plaintiff  had  judgment  below. 

8.  H.  Fairattf  Chaa.  Baker  and  G^.  J,  Boal^  for  appellants. 
MiUo9i  Bendey  and  S.  M,  Finchy  for  appellee. 

SsEVEBSy  J.  The  material  facts  are,  that  in  January,  1875,  the 
plaintiff  was  nineteen  years  of  age,  and  his  home  or  residence  waB 
with  his  father  in  Mitchell  county,  in  this  State.  At  that  time  be 
was  sent  by  his  father  to  the  State  TTniversity  at  Iowa  City  for  the 
purpose  of  completing  his  education,  and  was  still  attending  SBid 
school  in  March,  1878,  when  he  offered  to  vote.  His  father  tai' 
nished  the  means  required  for  the  plaintiffs  expenses  and  for  the 
payment  of  such  fees  as  were  required  at  the  TTniversity. 

His  father's  home  iu  Mitchell  county  was  the  plaintiff's  '^  head- 
quarters "  or  residence  during  vacations,  except  when  he  was  absent 
from  there  on  hunting  or  other  excursions.  At  the  time  he  ofiered 
to  vote  the  plaintiff  was  unmarried  and  twenty-two  years  of  age* 
In  response  to  a  question  as  to  his  intention  to  make  Iowa  City  his 
home  after  he  ceased  to  attend  the  University,  the  plaintiff,  being 
then  on  the  witness  stand,  answered  as  follows :  ^^  I  didn't  knov 
what  I  would  do  after  I  had  graduated.  I  was  not  aware  that  I 
would  ever  leave  Iowa  City.    I  did  not  know  what  I  would  do  af- 
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terward.  I  was  at  that  time  (when  he  offered  to  vote)  without  any 
intention.''  Whether  the  plaintiff  was  a  legal  voter  depends  on  the 
qnestion  whether  he  was  a  resident  of  Johnson  connty  at  the  time 
he  offered  to  Tote.    As  to  this  we  have  to  say: 

The  qualification  of  voters  is  defined  in  the  Constltation,  article 
*^,  §  I9  as  follows :  ''  Every  male  citizen  of  the  United  States,  of 
the  age  of  twenty-one  years,  who  shall  have  heen  a  resident  of  this 
Stue  six  months  next  preceding  the  election,  and  of  the  coanty  in 
which  he  claims  his  vote  sixty  days,  shall  be  entitled  to  vote  * 
*    •    .''    Code,  772. 

If  it  was  the  intention  of  the  plaintiff  to  return  to  Mitchell 
county  when  he  had  finished  his  education,  it  would  probably  be 
conceded  that  his  place  ot  residence,  within  the  meaning  of  the 
.  Constitntion,  continued  to  be  in  Mitchell  county  during  all  the  time 
he  was  absent  And  on  the  other  hand,  it  would  probably  be  ad* 
mitted,  if,  when  he  went  to  Iowa  City,  or  at  any  time  thereafter 
before  he  offered  to  vote,  his  intention  was  to  make  that  place  his 
home  and  residence  when  he  ceased  to  attend  the  University,  that 
such  place  was  and  became  his  place  of  residence  in  such  sense  that 
he  would  have  become  a  legal  voter  in  Johnson  county. 

The  case  is  somewhat  different  from  these,  for  the  plaintiff  had 
not  formed  any  intention  of  either  staying  or  leaving  Iowa  City 
when  he  ceased  to  attend  the  IJniversiiy.  But  in  legal  contempla- 
tioQ,  we  think  there  is  no  difference  between  the  case  before  us  and 
the  first  proposition  above  stated. 

It  is  undoubtedly  true  that  the  residence  of  the  plaintiff  was  in 
Mitchell  county  at  the  time  he  first  went  to  Iowa  City,  and  it  must 
be  equally  true  that  it  so  continued  until  he  acquired  another. 
Another  proposition  will,  we  think,  be  conceded,  and  that  is,  that 
an  individual  cannot  be  entitled  to  vote  in  two  different  counties 
in  this  State  at  the  same  election.  Yet  he  may  in  a  certain  sense, 
actually  reside  in  one  and  be  a  legal  voter  in  another.  He  is  enti- 
tled to  vote  only  in  the  connty  where  his  home  is  —  where  his  fixed 
phuseof  residence  is  for  the  time  being — and  such  place  is,  and 
must  be  his  domicile,  or  place  of  abode,  as  distinguished  from  a 
residence  acquired  as  a  sojourner  for  business  purposes,  the  attain- 
ment of  an  education,  or  any  other  purpose  of  a  temporary  char- 
acter. If  a  person  leaves  the  place  of  his  residence  or  homo  with 
intent  of  residing  in  some  other  place  and  making  it  his  fixed  place 
of  residence,  but  never  consummates  such  intent,  it  cannot  be  said 
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his  residence  has  been  changed  thereby.  Bat  if  he  so  intendB,  and 
does  actually  become  a  resident  of  another  place,  then  the  fonser 
residence  will  be  regarded  as  abandoned  and  a  new  one  acquired. 
The  intent  and  the  fact  mast  concar.  Hinds  v.  HindSy  1  Iowa|3$ 
State  y.  Minnich,  15  id.  123;  the  opinion  of  the  judges  in  5  Hetc 
587;  Fry's  Election  Case,  71  Penn.  St  302 ;  s.  c,  10  Am.  Rep.  69a 
The  instructions  given  the  jury  are  not  in  accord  with  the  fievs 
above  expressed,  and  mast  therefore  be  regarded  as  erroneous.  The 
Circuit  Court  seems  to  have  been  of  the  opinion  that  if  the  plaintiff 
resided  in  Iowa  City  for  the  required  length  of  time,  and  had  no 
present  intention  of  leaving  when  he  ceased  to  attend  the  XJniTer- 
sity,  such  place,  in  a  constitutional  sense,  became  his  residenca 
Under  this  view,  the  plaintiff  would  become  a  resident  and  voter 
in  Iowa  City  although  he  was  there  for  a. temporary  purpose  and 
had  not  formed  affirmatively  the  intention  to  become  a  resident  o( 
such  place.  This  we  do  not  think  is  the  law,  and  for  the  error  in 
the  instructions  the  cause  must  be  reversed*  We  deem  it  proper 
to  say  that  the  seventh  instruction  asked  embodies  correct  propoa* 
tions  and  should  have  been  given  without  modification* 

Judgment  reveneiL 


BuBGBss  y.  Pollock. 

(S8  Iowa,  978.) 
Deed — eapaeUy — momemamieu 

A  deed  eannot  be  impeached  on  the  ground  that  the  gnmtor  at  Hm  Orne^ 
execntlon  was  a  monomaniac  on  the  subject  of  wHglon  .* 

ACTION  to  set  aside  a  deed.    The  opinion  states  the  case.    Thi 
plaintiff  had  judgment  below. 

James  D.  Oriffin,  for  appellant. 

Thompson  £  Davis,  for  appellee. 

Adams,  C.  J.     [Omitting  minor  points.]    Whether  it  shooM 


*  So  a  will  cannot  be  Impeached  on  account  of  the  testator's  mere  belief  In  spiritnB^ 
Btvum  ▼.  IFard,  68  Md.  878;  InreAnlU**  IfiS,  Wlaoonain  Supreme  Oouit^  April.  tfB- 
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be  set  aside  upon  the  ground  that  Pollock  was  insane  at  the  time 
he  executed  it  is  not  quite  so  clear. 

Pollock,  at  the  time  of  his  death,  was  about  sixty  years  of  age. 
He  had  been  living  for  many  years  upon  his  farm  in  Linn  county, 
consisting  of  about  128  acres,  and  which  is  the  land  in  controTersy. 
The  defendant  was  Pollock's  second  wife,  by  whom  he  had  eight 
chUdreo,  most  of  whom  were  minors  at  the  time  of  his  death.  By 
his  first  wife  he  had  two  children,  of  whom  the  plaintiff  is  one. 
She  was  at  the  time  of  his  death,  and  at  the  time  of  execution  of 
the  deed,  married  and  settled  in  life.  Pollock  had  for  several 
years  been  in  poor  health,  and  incapacitated  for  much  labor,  bat 
he  superintended  his  farm  and  transacted  his  general  business,  the 
labor  upon  the  farm  being  done  largely  by  his  sons.  Toward 
the  close  of  his  life  he  became  despondent,  and  frequently  expressed 
grave  apprehensions  in  regard  to  the  support  of  his  large  family. 
In  February,  1878,  he  conveyed  his  farm  to  his  wife,  by  executing 
the  deed  in  question.  He  stated  at  the  time  of  its  execution  tiiat 
his  health  was  poor,  and  that  he  was  liable  to  drop  off  at  any  time. 
He  also  stated  that  he  thought  it  would  be  better  to  leave  the  prop- 
erty all  to  his  wife  to  raise  the  rest  of  the  children  than  to  have  it 
eeparated  so  it  would  not  amount  to  much  for  any  of  them.  About 
two  weeks  afterward  he  was  drowned.  It  was  thought  by  some  that 
he  committed  suicide,  and  the  coroner  so  found,  but  the  evidence 
that  he  came  to  his  death  by  suicide  rather  than  by  accident  is  very 
slighL  All  the  evidence  adduced  upon  the  subject  leads  to  no 
satisfactory  conclusion  either  way. 

The  deed  which  the  plaintiff  seeks  to  set  aside  was  drawn  by  and 
acknowledged  before  one  John  McArthur,  and  witnessed  by  two 
witnesses.  They  all  testify  that  they  saw  nothing  peculiar  in  his 
actions  or  conversation.  McArthur  testifies  that  he  had  been 
aoqaainted  with  him  for  twenty -seven  years,  and  it  did  not  occur  to 
him  at  the  time  he  took  his  acknowledgment  that  he  was  insane, 
or  he  would  not  have  done  it.  The  plaintiff's  husband  was  exam- 
ined in  her  behalf,  and  testified  that  he  lived  three-fourths  of  a 
mile  from  where  Pollock  lived;  that  he  was  acquainted  with  him 
for  eleven  years,  and  saw  him  often,  and  never  thought  of  his 
being  insane  until  he  found  that  he  had  conveyed  his  farm  to 
his  wifa  Another  witness  for  he  plaintiff,  who  had  been  acquainted 
with  Pollock  twenty-five  years,  after  testifying  to  some  strangeness 
of  talk  by  Pollock  upon  the  subject  of  religion,  tending  to  show 
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mental  aberration  upon  that eabject,  stated,  upon  orosfl-ezamination, 
tliat  **  it  would  be  the  hardest  thing  in  the  world  for  him  to  decide 
whether  his  impression  was  that  Pollock  was  insane.''  Other  wit- 
inesses,  however,  were  clearly  of  the  opinion  that  he  was  insane  npoo 
the  subject  of  religion.  His  remarks,  so  far  as  they  have  been  de- 
tailed, would  not  very  clearly  indicate  it,  and  some  persons  vbo 
were  intimate  with  him,  and  often  heard  him  talk  upon  the  subject 
of  religion^  as  well  as  other  subjects,  testify  that  they  saw  no  indi- 
.cation  of  insanity. 

It  is  not  important  that  we  should  set  out  the  evidence  in  fnll 
•or  enumerate  the  witnesses  upon  each  side.  It  is  sufficient  to  aj 
that  we  have  all  read  the  evidence  separately,  and  have  all  sepa- 
rately come  to  the  conclusion  that  Pollock  was  laboring  under  some 
insane  delusions  upon  the  subject  of  religion,  although  they  were 
not  of  a  very  marked  character.  Upon  all  other  subjects,  it  appean 
to  us  that  he  was  sane.  The  evidence  is  overwhelming  that  be 
transacted  his  business  with  prudence  and  good  judgment,  and  wu 
respected  and  esteemed  by  his  neighbors.  Thero  is  certainij 
nothing  in  the  transaction  complained  of  indicating  insanity.  On 
the  other  hand,  it  appears  to  have  been  dictated  by  prudence  and 
forethonght 

We  have,  then,  the  question  as  to  whether  the  deed  of  a  mooo- 
maniac  can  be  set  aside  on  account  of  the  monomania,  where  there 
is  no  reason  to  believe  that  there  was  not  tho^uU  exercise  of  reason 
and  judgment  on  the  part  of  the  grantor  in  the  execution  of  tbe 
deed.  In  our  opinion,  it  cannot.  Neither  contracting  nor  testa- 
mentary capacity  requires  entire  soundness  of  mind.  In  1  Pais, 
on  Cent.  383,  the  author,  speaking  of  what  will  incapacitate  a  per- 
son for  making  a  contract,  says :  '*  There  must  be  such  a  condition 
of  insanity  or  idiocy  as  from  its  character  or  intensity,  disables  him 
from  understanding  the  nature  and  effects  of  his  acts,''  citiog  & 
parte  Northington,  1  Shep.  (Ala.)  400.  Upon  the  subject  of  partial 
insanity,  or  monomania,  as  affecting  testamentary  capadtj,  £«< 
Potts  V.  Hottse,  6  Ga.  324;  Tovmsend  v.  Tbwnsend,  7  Gill.  10;  Bogi 
V.  My,  8  Watts,  71 ;  Jame  v.  Langton,  7.  B.  Monr.  193. 

In  Boyce  v.  Smith,  9  Gratt.  704,  a  question  arose  which  was  svif 
stantially  the  same  as  that  involved  in  the  case  at  bar.  It  was  heU 
that  a  monomaniac  might  make  a  valid  contract,  where  the  mooO' 
mania  did  not  extend  to  the  subject  out  of  which  the  contract  gw* 

In  our  opinion  the  court  erred  in  setting  the  deed  aside. 

Reversed. 
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BovGB  T.  DuBUQUB  Stbbbt  Bajlwat  Ooxpavt. 

(68  Iowa,  S78.) 
Omriert^'kadkmen  —  degr^  of  eare. 
PlopiMon  of  baflks  aie  oommoii  carrien,  bound  to  the  utmoat  €ara  and  akllL 

ACTION  of  damages  against  a  haokman  for  personal  injuries* 
The  opinion  states  the  point    The  defendant  had  judgment 
below. 

Pollock  S  Shields,  for  appellant, 
Fimke  JiLyon^  for  appellee. 

Day,  J.  The  oonrt  in  several  instmotions,  and  varied  forms,  di- 
rected the  jury  that  it  was  the  duty  of  the  defendant  to  exercise 
ordinary  care  in  providing  good  and  strong  vehicles,  and  that  for  a 
failure  to  exercise  ordinary  care  the  defendant  would  be  liable. 
These  instructions  are  erroneous.    A  common  carrier  of  passengers 
is  required  to  exercise  more  than  ordinary  care.     The  law  exacts 
from  sach  carrier  **  the  utmost  care  and  skill  which  prudent  men  are 
accustomed  to  use  under  similar  circumstances.     This  rule  has  been 
constantly  applied  to  the  proprietors  of  stage  coaches  and  steam- 
boats.'' Shearm.  and  Bedf.  on  Neg.,  §  226,  and  cases  cited  in  notes. 
In  Frink  A  Co.  v.  Coe,  4  G.  Greene,  555,  an  instruction,  *'  that  the 
proprietors  of  stage  coaches  which  ply  between  difFerent  places,  and 
carry  passengers  for  hire  and  compensation,  are  responsible  for  all 
accidents  and  injuries  happening  to  the  persons  of  the  passengers 
which  woald  have  been  prevented  by  human  care  and  foresight," 
was  approved,  and  it  was  said  that  it  ^^is  quite  as  moderate  toward 
stage  proprietors  as  the  authorities  would  justify."    In  Sales  v. 
Western  Stage  Company^  4  Iowa,  547,  the  court  below  instructed 
that  '^carriers  of  passengers  for  hire  are  bound  to  exert  the  utmost 
ddll  and  prudence  in  conveying  their  passengers,  and  are  responsible 
tor  the  slightest  negligence  or  want  of  skill  either  in  themselves  or 
their  servants.     They  are  bound  to  use  such  care  and  diligence  as  a 
most  careful  and  vigilant  man  would  observe  in  the  exercise  of  the 
utmost  prudence  and  foresight"    This  instruction  was  approved, 
the  ooUit  saying:  **  A  brief  examination  of  the  authorities  will 
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show  moat  conclasively  that  the  rale  laid  down  is  well  sastaiDd 
by  the  earlier  as  well  as  later  cases."  These  cases  were  approved 
in  Bu88  V.  Steamboat  War  Bagle^  14  Iowa,  363.  The  appellanfs 
counsel  cite  many  other  authonties  in  their  brief  which  annoanoe 
the  same  doctrine.  The  appellee's  counsel  cite  authorities  which, 
they  clalm^  establish  a  difiFerent  rule  as  to  the  proprietors  of  hacks 
and  stage  coaches,  but  as  the  authorities  above  cited  definitdy  set- 
tle the  question  in  this  State,  we  deem  it  unnecessary  to  review  the 
authorities  citea  by  the  appellee.  The  court  erred  in  the  instruc- 
tions as  to  the  degree  of  care  and  diligence  required  of  the  defeod- 
ant. 

[Omitting  a  minor  point  ] 

For  the  error  before  considered  the  judgment  is  reverBed. 

Judgmeni  revenei 


Oarbothbus  v.  Bussbll. 

(58  Iowa,  846.) 

Qjfke  and  officer — bribery — ofer  hy  eandidaU, 

An  oflfer,  made  by  a  candidate  for  a  public  office  for  the  porpoee  of  saioiaf 
Votes,  that  if  elected  he  will  pay  into  the  public  treasurj  all  the  fees  of  ikfl 
office  above  a  certain  sum,  invalidates  his  election  and  disqualifies  Uu  fof 
the  office.* 

ELECTION  contest,  on  account  of  an  alleged  bribe.    At  the  con- 
vention at  which  the  appellant  was  nominated  as  a  candidate 
for  office,  the  following  resolution  was  passed: 

'^  Resolved,  That  in  view  of  the  general  reduction  of  wages  and 
incomes,  a  general  reduction  of  the  salaries  of  all  public  officers,  and 
a  reduction  of  the  contingent  expenses  of  Jasper  county  is  impen- 
tively  demanded)  and  as  the  republican  legislature  of  our  State  htf 
refused  to  take  any  steps  toward  reduction  by  law,  we  therefore  to 
give  expression  to  our  desire  in  this  direction,  pledge  our  nominee 
for  clerk,  and  require  him,  to  conduct  his  office  for  the  yearly  sal* 
ary  of  11,500,  without  any  compensation  for  so-called  '  extras,'  and 
that  he  pay  his  own  deputy  out  of  his  salary;  and  that  the  recorder 

*  To  same  effect,  State  ▼.  Cottier,  79  Mo.  1^ 
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pay  into  the  ooanty  contingent  fond  all  fees  in  excess  of  11,000  a 
year." 

The  opinion  states  other  facts.  The  contestant  had  jadgment 
below. 

Panons  d  RunnMsy  for  appellant 

Wright,  Oaich  dk  Wright  and  By  an  Bros.,  for  appellee. 

Adams,  C.  J.  The  facts  as  found  specially  by  the  jury,  the  eor- 
rectaess  of  which  is  not  questioned,  are  that  the  convention  in 
which  the  incumbent  was  nominated  adopted  the  resolution  as  al- 
leged; that  the  incumbent  publicly  indorsed  the  resolution,  and 
promised,  if  elected,  to  pay  into  the  treasury  all  fees  in  excess  of 
1 1,000  for  each  year ;  that  he  made  such  promise  to  different  voters 
daring  his  candidacy,  for  the  purpose  of  inducing  them  to  vote  for 
him,  and  that  at  least  one  voter  was  thereby  induced  to  vote 
for  him.  In  addition  to  the  above  facts  specially  found  by  the  jury, 
it  was  proven,  by  undisputed  evidence,  that  the  fees  of  the  office 
had  been  for  many  years  largely  in  excess  of  11,000  a  year,  and 
that  snch  fact  was  known  to  the  incumbent 

The  court  gave  the  following  instructions: 

"3.  If  you  find  from.the  evidence  that  the  incumbent,  as  he  is 
adled,  that  is,  B.  J.  Russell,  one  of  the  parties  to  this  proceeding, 
w:i8  nominated  for  the  office  of  county  recorder  by  the  convention 
held  for  the  purpose  of  placing  in  nomination  candidates  for  the 
Turious  offices  to  be  voted  for  at  the  general  election  of  October  of 
the  present  year  ;  that  the  convention  placing  him  in  nomination 
pused  the  resolution  which  has  been  introduced  in  evidence  ;  that 
the  incumbent  then  and  there  publicly  indorsed  the  resolution,  and 
pledged  himself  to  carry  .out  the  same;  that  the  resolution  was  cir- 
calated  throughout  the  county,  and  was  used  as  an  argument  by 
the  said  incumbent  and  his  friends  for  the  purpose  of  inducing  the 
electors  to  vote  for  him  for  the  office  named,  then  you  are  instructed 
that  the  incumbent,  the  said  B.  J.  Russell,  is  disqualified  thereby 
from  holding  the  office;  and  in  case  you  so  find,  your  verdict  should 
he  that  he  is  not  entitled  to  the  office. 

"5.  Promises  to  the  people  by  candidates  for  public  office,  that  if 
elected  they  wUl  practice  a  rigid  economy  in  the  expenditures  of 
their  several  departments  or  offices,  are  unobjectionable,  and  if  the 
sncoessfal  candidate  fulfills  his  pledges  in  that  behalf,  he  is  entitled 
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to  praifle  and  oommendation.  In  such  case  the  candidate  only 
promises  to  perfoim  a  legal  and  a  moral  daty.  But  the  propoeitioo 
contained  m  the  reeolntion  in  question  has  an  entirely  different 
aspect  It  contains  something  more  than  a  promise  of  rigid  economf. 
It  contains  a  distinct  proposition  to  the  electors  that  if  they  will 
elect  the  particular  candidate  he  will  donate  all  fees  received  from 
the  office,  in  excess  of  a  certain  sum,  to  the  tax  payers  of  theconntr 
by  paying  the  same  into  the  county  treasury.  Such  a  proposition 
introduced  into  elections  would  be  a  misohieyous  element  vei; 
nearly  allied  to  bribery,  and  if  the  incumbent  (Mr,  Bussell)  in- 
dorsed the  resolution  and  pledged  himself  publicly  and  priyatdj, 
that,  if  elected  to  the  office,  he  would  carry  out  the  proposition, 
then  as  I  have  before  explained  he  is,  under  the  law,  disqaalified 
from  holding  the  office  ;  and  this  is  so  without  regard  to  whether 
there  were  few  or  many  votes  changed  thereby. 

**  6.  It  is  of  the  highest  importance  that  the  purity  of  the  baUot. 
box  shall  be  maintained.  And  there  can  be  no  difference  in  principle 
between  the  sale  of  an  office  for  a  valuable  oonsidertion,  and  dw 
disposing  of  it  to  the  person  who  will  perform  its  duties  for  the 
lowest  compensation.  The  same  objection  lies  to  both.  It  is  in- 
consistent with  sound  public  policy  and  tends  to  corruption.  It 
diverts  the  attention  of  the  electors  from  the  personal  merits  of  the 
candidates  to  the  price  paid  or  the  cheapness  of  the  offer.  If  it 
were  allowed  it  is  evident  that  there  would  be  the  greatest  danger 
of  offices  being  filled,  not  by  those  best  qualified,  but  by  thoae  whose 
purses  enabled  them  to  obtain  it" 

Tlie  giving  of  these  instructions  is  assigned  as  error.  By  law  the 
recorder  is  entitled  to  all  the  fees  of  his  office  as  compensation. 
The  question  presented  is  as  to  whether  a  promise  by  a  candidste 
for  a  county  office  to  pay  into  the  public  treasury,  if  elected,  a  part 
of  his  compensation,  where  such  promise  is  made  to  electors  with 
the  intent  to  induce  them  to  vote  for  him,  should  be  held  to  dis- 
qualify him  to  hold  the  office. 

The  Code,  §  692,  provides  that  an  election  to  a  county  office  maj 
be  contested,  *'  when  the  incumbent  has  given  or  offered  to  anj 
elector  *  •  *  any  bribe  or  reward  in  money,  property,  or  thing 
of  value  for  the  purpose  of  procuring  his  election." 

It  IS  insisted  by  the  appellant  that  a  promise  by  a  candidate  t(^ 
pay  into  the  public  treasury,  if  elected,  a  part  or  all  of  his  com- 
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penwiion  is  not^  within  the  meaning  of  the  statute,  an  offer  of  a 
bribe  to  an  elector. 

It  is  true  an  offer  to  pay  money  into  the  public  treasury  is  not  in 
one  sense  an  offer  to  pay  money  to  an  elector,  the  money  in  the 
treasury  being  public,  and  not  individual,  property.  But  nearly 
all  eleotors  are  tax-payers,  and  an  offer  to  pay  money  iuto  the  public 
treasury,  with  the  intent  by  such  offer  to  influence  the  electors  to 
elect  to  office  the  person  making  such  offer,  has  all  the  effect  of  the 
offer  of  a  bribe.  It  has  also  all  the  objection ableness  of  the  offer 
of  a  bribe;  and  must  be  deemed  to  be  such,  within  the  meaning  of 
the  statute,  unless  it  is  saved  from  that  character  in  view  of  the 
demands  of  the  public  interest. 

It  is  by  no  means  improbable  that  the  convention  which  passed 
the  resolution,  and  the  incumbent  who  indorsed  it,  did  so  upon  the 
supposition  that  the  public  interest  demanded  a  reduction  in  the 
compensation  allowed  by  law  to  the  person  filling  such  office.  It 
may  be,  indeed,  as  was  claimed,  that  the  compensation  allowed  was 
larger  than  it  ought  to  be,  but  this  is  a  question  for  the  legislature 
alone,  and  not  for  the  courts,  nor  even  for  the  electors,  except  as 
they  may  express  their  will  through  the  legislature. 

The  system  of  bidding  for  an  office  attempted  to  be  introduced 
by  the  incumbent  has  been  repeatedly  condemned  by  the  courts.  In 
Altord  v.  Collins,  20  Pick.  428,  the  court  said :  "  We  fully  recognize 
the  validity  of  the  objection  to  the  sale  of  offices,  whether  viewed 
in  a  moral,  political  or  legal  aspect  It  is  inconsistent  with  sound 
policy.  It  tends  to  corruption.  It  diverts  attention  of  the  electors 
from  the  personal  merits  of  the  candidates,  to  the  price  to  be  paid 
for  the  office.  It  leads  to  the  election  of  incompetent  and  unworthy 
officers,  and  on  their  part  to  extortion  and  fraudulent  practices  to 
procure  a  remuneration  for  the  price  paid.  Nor  can  we  discover  a 
difference  in  principle  between  the  sale  of  an  office  and  the  dispos- 
ing of  it  to  the  person  who  will  perform  its  duties  for  the  lowee" 
compensation.  In  our  opinion  the  same  objection  lies  to  both."' 
In  State  ex  rrf.  NeweU  v.  Purdy^  36  Wis.  224,  a  question  arose  sub 
stantially  the  same  as  in  the  case  at  bar.  The  practice  of  bidding 
for  an  office  was  held  to  be  nearly  allied  to  bribery,  and  was  accord- 
ingly condemned.  The  court  said:  **  If  the  course  pursued  by  the 
relator  ahould  receive  judicial  sanction,  it  is  more  than  probable 
that  all  those  public  offices  which  are  deemed  desirable  would  in 
time  become  the  objects  of  pecuniary  bids  or  offers,  and  m  many 
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cases  would  be  bestowed  upon  the  highest  bidders,  without  mac:. 
regard  to  their  fitness  for  the  positions  thus  purchased  by  them. 
At  least  such  would  be  the  inevitable  tendency.*'  It  is  true  that  in 
that  case  the  court  did  not  go  further  than  to  hold  that  the  voti 
secured  by  the  relator  by  reason  of  his  office  should  be  Te}tcu< 
If  an  offer  like  the  one  in  question,  when  acted  upon  by  a  voter. 
becomes  to  him  a  bribe,  it  is,  when  not  acted  upon,  the  offer  of ;» 
bribe,  and  under  our  statute  the  offering  of  a  brihe  by  a  candidate 
disqualifies  him  for  the  office.  In  our  opinion  the  offer  made  bj 
the  incumbent  was  the  offer  of  a  bribe,  and  that  by  such  offer  be 
became  disqualified  for  the  office. 

As  supporting  the  Tiews  which  we  ha?e  expressed,  see  Hawkio:' 
PL  Cr.  Ch.  67 ;  State  ex  rel  Cash  v.  Board  Supervisors,  38  Wii 
664;  State  v.  Churchy  6  Oreg.  375;  s.  c,  20  Am.  Rep.  746;  Cardigei 
T.  Page,  6  N.  H.  190;  Tucker  v.  Aiken,  7  id.  130;  Hall  v.  Oantt 
18  Ind.  390. 

We  think  the  instructions  given  by  the  Circuit  Court  expressed 
the  law  fully  and  aptly,  and  the  judgment  is  affirmed. 

Judgment  affirnul 


Omr  OF  Keokitk  y.  Ikdepbhdbkt  Distriot  of  Kbocitk. 

(58  Iowa,  8BB.) 
Munioipal  corporation  —  defecHoe  MewaXk  —  UabUUy  oflo^-mmMr  to. 

A  dty  lot-owner  is  not  liable  to  the  city  for  injuries  eaosed  by  the  defediv* 
eondition  of  the  sidewalk  in  front  of  his  lot,  for  which  the  dty  htf  beti 
held  to  pay. 

ACTION  of  indemnity  for  damages  for  personal  injuries.  The 
plaintiff  had  been  compelled  to  pay  damages  for  an  injn? 
sustained  by  a  citizen  through  the  defeotiTc  condition  of  a  sidewalk 
in  front  of  defendant's  property,  and  brought  this  action  f(i' 
indemnity.     The  defendant  had  judgment  below. 

Anderson  dk  Roberts,  for  appellant 

McCrary,  ffagennan  S  McCrary^  for  appellee. 
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Beck,  J.  L  The  cyidence  introduced  by  plaintiff  upon  the  trial 
ill  the  court  below  sustains  the  allegations  of  its  petition  touching 
I  he  condition  of  the  sidewalk  and  the  action  and  judgment  for 
injuries  sustained  by  Mrs.  Stan  wood.  It  is  also  shown  that  under 
the  ordinances  of  the  citj^  sidewalks  are  required  in  certain  cases  to 
be  constructed.  Notice  is  given  the  owner  of  lots  abutting  upon 
tho  street,  requiring  him  to  cause  such  walks  to  be  made  within  a 
lime  prescribed  by  the  city  council  If  he  fail  or  refuse  to  comply 
with  the  requirements  the  city  shall  cause  the  sidewalk  to  be  con- 
structed, and  shall  assess  and  levy  a  special  tax  upon  the  abutting 
lot  for  the  purpose  of  paying  the  expenses  of  the  work.  In  case  it 
be  necessary  to  make  repairs  of  said  walks  like  proceedings  are  to 
be  had,  and  if  they  be  not  made  by  the  lot  owner  the  work  is  done 
by  the  city,  and  the  cost  thereof  is  in  a  like  manner  assessed  and 
levied  against  the  lot.  It  is  further  provided  that  in  case  the  lot 
owner  neglects  or  refuses  to  make  the  repairs  within  ten  days  after 
notice  is  served  upon  him,  he  shall  be  liable  to  a  line  of  not  less 
than  one  dollar  or  more  than  twenty  dollars.  The  evidence  which 
supports  the  allegations  of  the  answer  need  not  be  here  set  out. 

[A  minor  question  omitted.]  • 

The  question  we  propose  to  consider,  and  upon  which  the  de- 
termination of  the  case  turns,  is  this:  Is  defendant,  without  regard 
to  its  character  as  a  school  corporation,  liable  to  plaintiff  upon  the 
iacts  of  the  case?  The  question  as  thus  stated  will  require  us  to 
r^ard  defendant  as  standing  in  this  case  in  the  same  position  as  to 
rights  and  liabilities  as  a  natural  person.  We  will  proceed  to  its 
cousidenition. 

The  city  is  charged  by  its  charter  with  the  duty  and  power  to 
grade  and  construct  streets  and  sidewalks.  In  the  exercise  thereof 
the  ordinance  under  which  it  is  claimed  that  defendant  is  liable  in 
this  action  was  passed.  There  can  be  no  dispute  upon  these 
positions. 

The  manner  of  exercising  the  power  is  left  largely  to  the  discre- 
tion of  the  city  government  It  may  cause  the  work  to  be  done, 
sod  assess  the  cost  thereof  as  a  special  tax  upon  the  lots  abutting 
upon  the  streets  to  be  improved.  It  may  require  the  lot-owners 
to  make  the  improvements,  and  in  case  of  their  default  cause  the 
work  to  be  done  and  assess  a  special  tax  upon  the  abutting  lots  to 
psy  for  the  improvemlents.  The  city,  it  is  very  plain,  is  clothed 
with  authority  to  determine  whether  the  improvements  are  proper 
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and  demanded  by  the  public,  and  the  character  and  extent  thereoL 
It  may  order  the  improvements  to  be  made,  and  prescribe  the  tim 
and  manner  of  their  construction.  When  it  has  exercised  its  anthor- 
ity  thus  far  it  must  determine  another  question,  namely:  In  what 
manner  shall  the  money  be  raised  to  pay  for  the  work,  or  what  fond 
shall  be  used  for  that  purpose?  The  city  may  assess  special  taxes 
upon  abutting  lots  in  order  to  raise  a  special  reyenue  to  pay  for  the 
work.  When  this  is  done  it  is  very  plain  that  the  improyemenu 
are  made  and  paid  for  by  the  city  in  the  exercise  of  its  municipal 
authority.  The  owners  of  lots  abutting  upon  the  streets  improTed 
are  charged  with  no  duty  touching  the  work  other  than  the  paj- 
ment  of  the  special  tax  assessed  upon  their  property.  They  hare 
no  other  or  greater  responsibility  as  to  the  improyements  thao 
other  tax  payers.  The  case  is  simply  this.  The  city  in  the  exer- 
cise of  its  lawful  authority  causes  the  improvement  to  be  msde^ 
and  pays  for  it  out  of  the  funds  raised  by  a  special  assessment  upon 
the  abutting  lots ;  the  lot  owner  supplies  the  revenue  from  which 
payment  is  made.  It  is  very  plain  that  the  property  holder  is  not 
liable  for  failure  to  construct  or  keep  in  repair  the  street  or  side- 
walk. 

In  the  case  before  us,  the  ordinance  of  the  city  provides  that  the 
lot  owner  maybe  required  to  do  the  work.  Of  course,  upon  his 
compliance  no  assessment  can  be  made  by  the  city.  No  question  is 
raised  as  to  the  validity  of  this  provision  of  the  ordinance.  The 
question  next  presented  is  this.  Does  the  provision  of  the  ordi- 
nance just  stated  impose  liability  upon  the  lot  owner  for  injarics 
sustained  by  reason  of  the  sidewalk  not  being  repaired,  after  he  hai 
been  required  and  notified  to  make  the  repairs  ?  In  this  case  the 
necessity  for,  and  character  of,  the  repairs,  and  time  and  manner  of 
doing  the  work,  are  determined  by  the  city.  Instead  of  asseaang 
the  cost  of  the  improvement  upon  their  lot  in  the  first  instance, 
the  owner  is  called  upon  to  do  this  work.  In  this  case  the  city  pn^ 
sues  a  different  manner  of  causing  the  improvement  to  be  made- 
Instead  of  exercising  its  power  through  officers  or  contractors  to 
employ  workmen,  it  requires  the  owners  to  do  what  the  officers  of 
the  city  or  contractors  would  do  in  other  cases.  Now,  nnder  whst 
authority  does  the  lot  owner  in  this  case  make  the  improvement! 
Clearly,  the  authority  of  the  city.  For  whom  is  the  work  done? 
The  city.  The  owner  then,  as  the  agent  of  the  city,  is  authorised 
and  required  to  make  the  improvement.     In  this  case  the  city  sim- 
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ply  paraaes  a  coarse,  in  causing  the  improvemeuts  to  be  made, 
which  dispenses  with  taxation  therefor,  either  general  or  special. 
It  is  another  method  of  providing  for  the  payment  of  the  cost  of 
the  improYement     The  lot  owner  may  do  the  work,  and  thus  es- 
cape taxation,  or  he  may  do  the  work  in  discharge  of  his  liability 
for  asaessment  for  the  cost  thereof.    The  case  may  be  stated  in 
other  and  plainer  words,  namely:  The  city  causes  tho  work  to  be 
done,  and  the  lot  owner  pays  for  it  instead  of  being  taxed  for  it. 
The  lot  owner  is  assessed  with  the  work,  instead  of  being  assessed 
with  a  money  tax.     All  the  difference  between  the  cases  where  the 
lot  owner  does  the  work  and  where  the  city  ofScers  do  it,  is  in  the 
method  of  accomplishing  the  improvement  and  paying  for  it.    All 
matters  pertaining  to  the  authority  to  make  the  repairs,  and  the 
purposes  thereof  are  the  same  in  each  case.    In  each  case  it  is 
equally  plain  that  liability  for  the  injuries  resulting  from  the  non- 
performance of  the  work  rests,  whei*e  the  authority  to  do  it  is  found, 
with  the  city.  The  lot  owner,  in  doing  the  work,  stands  in  the  posi- 
tion of  a  tax  payer  making  payment  of  taxes.     If  he  refuses  to  do 
the  work,  he  simply  fails  to  pay  his  taxes  in  a  manner  which  the 
city  may  lawfully  require,  but  he  is  not  liable  for  injuries  resulting 
from  defective  sidewalks  which  were  not  repaired  for  the  reason  he 
did  not  pay  his  assessment,  either  of  labor  or  money.    Who  ever 
heard  that  a  tax  payer  of  a  city  would  be  liable  for  injuries  result* 
iDg  from  the  failure  of  the  city  to  make  improvements,  because  the 
property  owner  refused  to  pay  his  taxes,  and  thus  supply  revenue, 
without  which  the  city  was  not  able  to  do  the  work  ? 

The  ordinance  of  the  city  provides  that  in  case  the  lot  owner 
fails  or  refuses  to  make  repairs  of  sidewalks  required,  he  is  liable  to 
a  fine.  Without  stopping  to  inquire  into  the  validity  of  this  pro- 
vision, we  may  say  that  it  is  but  a  method  of  enforcing  the  per- 
formance of  the  work,  which,  we  have  seen,  is  in  lieu  of  the  taxes.  It 
imposes  no  liability  upon  the  lot  owner  for  injuries  resulting  because 
the  work  is  not  done,  which  as  we  have  seen,  rests  only  where  the 
anthority  to  order  the  work  is  found. 

Oar  conclusions,  as  above  expressed,  are  sustained  by  the  follow- 
ing authorities.  Kirhy  v.  Boylston  Market  Co.f  14  Gray,  249; 
f^ynn  V.  CatUon  Co.,  40  Md.  312;  s.  c,  17  Am.  Bep.  603 ;  ffeefiey 
^'  Sprofftie,  11  B.  I.  456;  8.  o.,  23  Am.  Bep.  502;  Eustace  v.  Johns, 
38  Cal.  3;  Jansen  v.  Atchison,  16  Eans.  358. 
IV.  The  c^^  cited  by  counsel  for  plaintiff  are  biiscd  upon  the 
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negligenoe  of  the  lot  owner  in  using  the  sidewalk,  or  in  permittmi; 
obstruction  thereon,  or  upon  an  obligation,  by  contract  or  other- 
wise, resting  upon  him  to  keep  the  highway  in  repair.  See  RotS 
Y.  Williams,  29  Iowa,  210;  Ottumwa  y.  Parks,  43  id.  119;  Ckiaji 
V.  Bobbins,  2  Black,  418;  Bobbins  v.  Chicago,  4  Wall.  657 ;  Maki- 
ants  of  Wobum  v.  ffensJiato,  101  Mass.  193;  s.  c,  3  Am.  Bep.  333; 
Lowell  y.  SJ^rt,  4  Gush.  275;  Lowell  ▼.  Spaulding,  id.  277;  InMt- 
ants  of  MUford  t.  Holbrooh,  9  Allen,  17;  Brooklyn  v.  BrooUya  i 
B.  Co.,  47  N.  Y.  475;  8.  c,  7  Am.  Bep.  469;  Troy  v.  Troy,  «fc, 
B.  B.  Co.,  49  N.  Y.  657;  GruOoyy.  Bhomington,  68  III.  47;  Ihwl 
V.  Palnier,  5  Dutcher  (29  N.  J.  L.),  544;  Portland  v.  Biehardto^ 
54  Me.  46 ;  Inhabitants  of  Lowell  v.  Boston,  etc.,  B.  B.  Co.,  23  PicL 
24;  Inhabitants  of  Stoughton  y.  Porter,  13  Allen,  191. 
In  our  opinion  the  decision  of  the  District  Oourt  is  correct;  it  ii 

therefore  affirmed. 

Judgment  afimA 


Oritoheit  y.  Ahbbioak  Iksukakob  GoHPAirr. 

<58  Iowa,  404.) 

Imurance  —  exUnsion  of  time  of  paytnent  of  premium  —  ageni  — 

fn  inaaranoe  agmit  aathorised  to  reoelve  applioationB  and  ooUeet  and  rmA 
premiams,  bat  not  aathoriied  to  issae  polidea,  has  no  power  to  extend  tfa* 
time  of  pajment  of  renewal  premlamn.    (See  note,  p.  286.) 

ACTION  on  insurance  policy.    The  opinion  states  the  case.  The 
plaintiff  had  judgment  below. 

Lafferty  <£  Johnson,  for  appellant 

John  F,  Lacey  and  Af,  E,  Cutts,  for  appellee. 

Adams,  G.  J.  The  plaintiff  claims  that  he  was  not  in  default  it 
the  time  the  loss  occurred,  notwithstanding  the  non-payment  of  the 
installment,  which,  by  the  terms  of  his  note,  fell  due  on  the  first 
day  of  November,  1876.  He  claims  that  the  company  had  extended 
the  time  of  payment.  As  evidence  of  such  extension  he  \j»6^ 
that  one  Kennedy,  the  agent  of  the  company  at  Oikalooss,  n^^ 
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where  he  resided,  agreed  with  him  after  the  installment  became 
due  to  extend  the  time  of  payment  until  he  (plain  tifF)  should  re- 
ceive a  certain  pension ;  that  he  received  his  pension  March  8, 
1877,  and  on  the  same  day  went  to  Kennedy's  office  to  pay  the  in- 
stallment due  upon  his  insurance  note,  but  did  not  find  him,  and 
on  the  next  day,  about  four  o'clock  in  the  afternoon,  the  property 
insured  was  destroyed  by  fire. 

The  defendant  denies  that  any  agreement  for  extension  was  made 
between  the  plaintiff  and  Kennedy,  and  introduced  Kennedy  as  a 
witness,  who  testified  that  none  was  made.    Upon  this  point  the 
jury  found  against  the  defendant,  and  the  evidence  being  conflict- 
ing, their  finding  must  be  taken  as  conclusive.    But  the  defendant 
insists,  that  conceding  that  Kennedy  agreed  to  an  extension,  the 
defendant  would  not  be  bound  by  it,  because  Kennedy  had  no 
authority  to  bind  the  company  in  that  respect,  and  further,  if  he 
had,  that  the  plaintiff  cannot  recover,  because  the  loss  occurred 
after  the  time  as  extended,  and  the  plaintiff  had  not  paid  even  then. 
Kennedy's  authority  was  shown  by  the  certificate  of  his  appoint- 
ment introduced  in  evidence.     From  it  it  appears  that  he  was 
authorized  to  receive  applications  for  insurance,  and  collect  and 
transmit  premiums.    Kennedy  testified  that  he  was  not  authorized 
to  issue  pohcies,  and  it  is  not  pretended  that  he  was. 

The  court  instructed  the  jury,  in  substance,  that  the  plaintiff 
would  be  entitled  to  recover  if  they  found  that  Kennedy  agreed  to 
extend  the  time  of  payment,  and  that  the  loss  occurred  within  such 
time.    The  giving  of  this  instruction  is  assigned  as  error. 

According  to  the  terms  of  the  policy,  the  company  ceased  to  carry 
the  risk  at  the  end  of  thirty  days  from  the  time  the  installment 
became  dua  If  the  company  continued  to  carry  it,  it  was  by  reason 
of  a  contract  not  contained  in  the  policy,  and  that  contract  must 
have  been  the  alleged  contract  with  Kennedy.  Now,  what  precisely 
was  that  contract,  taking  the  plaintiff's  statement  as  to  what  it  was? 
He  says :  **  He  (Kennedy)  agreed  he  would  give  nie  time  to  get 
my  pension."  From  this  it  will  be  seen  that  Kennedy  did  not 
undertake  to  contract  that  the  company  would,  without  payment, 
continue  to  carry  the  risk  after  it  had  ceased  by  the  terms  of  the 
policy.  It  is  doubtful,  indeed,  whether  he  even  meant  to  bind  the 
oompany  not  to  enforce  payment  of  the  installment  before  plaintiff 
oonld  get  his  pension.  The  words  do  not  necessarily  mean  more 
than  that  he  would  not  himself  enforce  it. 
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But  we  are  of  the  opinion  that  if  Kennedy  had  expressly  con- 
tracted that  the  company  should  carry  the  risk  without  payment 
after  it  bad  ceased  by  the  terms  of  the  pohcy,  sach  contract  would 
not  ba?e  boand  the  company.  There  is  no  pretense  that  Kennedj 
had  any  express  authority  to  bind  the  company  by  any  contract 
whatever.  He  belonged  to  an  extensive  and  well  recognized  class 
of  insurance  agents  from  whom  the  power  to  make  contracts  is 
withheld.  If  he  had  the  power  to  contract  m  the  name  of  the 
company  to  carry  the  risk  without  payment  after  it  had  ceased  bj 
the  terms  of  the  policy,  it  is  because  the  law  would  imply  sach 
power  from  the  fact  that  he  was  authorized  to  collect  and  transmit 
premiums.  Butan  agent  employed  to  collect  a  claim  does  not  thereby 
have  authority  to  bind  his  principal  even  to  grant  an  extension  oi 
time.  Hutchings  v..  Munger,  41  N.  Y.  155  ;  Ktrk  y.HiaU,  %  Cart 
(Ind.)  323  ;  Coming  v.  Strong,  1  id.  329.  Still  less  would  such 
agent  haye  authority  to  bind  his  principal  by  a  contract  of  insurance. 
We  have  seen  no  case  where  the  doctrine  contended  for  by  plaintifi 
has  been  held.  We  do  not  say  that  where  a  policy  is  delivered  by  an 
agent  without  the  prepayment  of  the  premium,  it  will  not  take 
effect  though  the  agent  have  no  authority  to  pass  upon  and  accept 
the  risk,  and  even  though  the  policy  provides  that  it  shall  not  take 
effect  unless  the  premium  is  prepaid.  Where  an  agent  is  intmsted 
with  a  policy  for  the  purpose  of  delivering  it,  and  does  deliver  it, 
though  in  violation  of  a  provision  of  the  policy  as  to  prepayment, 
it  has  been  held  that  the  assured  has  a  right  to  assume  that  prepay* 
ment  has  been  waived.  Young  Y.Hartford  Fire  Ins.  Co.,  45  Iowa, 
377 ;  &  c,  24  Am.  Bep.  784 ;  Bowman  v.  AgrteuUural  Ins.  Co.,  59 
N.  Y.  621;  Mississippi  Valhy  Ins.  Co.  v.  Neyland,  9  Bush.  430; 
Sheldon  v.  Conn.  Mut.  Ins.  Co.,  25  Conn.  9. 

But  the  waiver  rests  not  simply  upon  something  said  by  the  agent 
which  could  be  construed  into  an  agreement  of  waiver,  but  iipn 
something  done  by  the  agent  which  he  was  employed  to  do.  The 
authorities  all  agree  that  a  mere  agreement  to  waive  prepayment 
will  not  put  a  policy  in  force  where  it  is  not  delivered.  It  is.  there- 
fore the  delivery  of  the  policy  which  constitutes  the  ground  of  waiver. 

It  IS  true  that  m  Hallock  v.  Gonimercuil  Insurance  Co..  2  Dutch. 
268,  a  recovery  was  allowed  although  the  premium  had  not  been 
paid  nor  the  policy  delivered.  But  the  agreement  for  the  insurance 
had  been  made  and  the  premium  tendered,  which  the  agent  declined 
to  receive  because  the  policy  was  not  made  out. 
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In  Tntmlees  of  Baptist  Church  v.  Brooklyn  Ins.  Co.,  10  N.  Y.  306, 
there  was  a  parol  contract  for  a  renewal,  bat  no  payment  of  the  re- 
newal premiam.  It  was  held  that  the  plaintiff  was  entitled  to  re- 
cover. That  case  was  substantially  like  the  case  at  bar  except  that 
the  contract  was  made  by  the  officers  of  the  company  and  not  by 
ail  agent.   The  principle  decided,  therefore,  was  materially  different. 

Nor  does  the  case  at  bar  come  within  the  rale  held  in  VieU  t. 
Oermania  Ins.  Co,,  26  Iowa,  9.  That  was  a  case  where  the  risk 
was  increased  by  the  act  of  the  assured  contrary  to  the  provisions 
of  the  policy.  It  appeared,  howcYer,  that  the  ag^nt  assented  to 
thf  use  of  the  premises  by  reason  of  which  the  risk  was  increased. 
Sach  assent  was  held  to  be  a  waiver  of  the  forfeiture.  The  doc- 
trine of  that  case  is  nnqaestionably  correct,  but  it  rests  upon  the 
fact  that  the  agent.ismado  the  judge  as  to  whether  a  given  use 
is  an  increase  of  risk  or  not.  Mr.  Justice  Beck,  who  wrote  the 
opinion,  said:  ''The  agent  is  charged,  by  the  terms  of  the  policy  on 
which  this  suit  is  based,  with  the  power  to  determine  whether  the 
risk  is  increased.  If  he  so  determines,  he  may  cancel  the  policy  and 
pat  an  end  to  the  contract.  This  involves  the  necessity  of  exam- 
ination of  the  condition  of  the  insured  property  during  the  life  of 
the  policy,  and  constant  watchfalness  to  protect  the  interest  of  the 
underwriters.  If  ho  determines  that  the  risk  is  increased,  such  do- 
termiuation  is  final.  Such  being  the  great  and  extraordinary  powers 
of  the  agent,  it  follows  that  he  is  clothed  with  the  power  to  dis- 
pense with  conditions  and  waive  the  .effect  of  breaches  thereof  in  con- 
tructs  of  insurance  made  by  him.  If  he  can  determine  that  the 
conditions  of  the  contract  have  been  broken,  surely  he  can  also 
determine  that  they  have  not  been  broken. '^ 

In  our  opinion  there  is  nothing  in, this  doctrine  that  affords  sup- 
port to  the  proposition  that  an  agent  who  has  not  the  power  to 
make  the  contract  of  insurance  can  bind  the  company  by  his  con- 
tract to  an  indefinite  postponement  of  the  payment  of  a  renewal 
premiam,  and  keep  the  policy  in  force  in  contravention  of  its  pro- 
visions. In  Bouion  v.  The  American  Mutual  Life  Insurance  Com" 
Pf^^tfy  25  Oonn.  542,  the  premiam  was  actually  paid  to  the  agent, 
thoQgh  after  the  day  it  fell  due.  It  was  held  that  though  the 
agent  had  power  to  makQ  the  contract  of  insurance,  and  had  power 
to  receive  the  premium  when  due,  he  had  no  power  without  an 
express  authorization  to  bind  the  company  by  receiving  it  after  it 
was  due.  Substantially  the  same  doctrine  was  held  by  implication 
Vol.  XXX VI  — 30 
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iu  Insurance  Company  v.  Norton,  96  U.  S.  234.  In  that  case  a 
recovery  was  allowed  where  the  agent  had  extended  the  time  of  pay- 
ment of  premium^  but  the  right  of  recovery  was  made  to  tarn  upon 
the  ground  that  the  jury  was  justified  in  inferring  from  the  praetioe 
of  the  company  an  express  authorization  of  the  agent  to  extend  tbe 
time  of  payment.  There  was  no  pretense  that  the  agent  by  virtue 
of  his  power  to  make  the  contract  of  insurance  and  collect  pre- 
miums could  extend  the  time  of  payment.  It  is  not  uncommon, 
we  think,  for  agents  to  keep  a  policy  in  force  after  a  renewal 
premium  becomes  due,  without  actual  payment  by  the  assoied. 
The  agent  sometimes  credits  the  assured  or  issues  a  receipt  to  him 
without  payment  by  him,  the  understanding  being  that  the  agent 
becomes  personally  liable  to  the  company,  and  the  assured  to  tbe 
agent.  In  such  case  as  between  the  assured  and  the  company  the 
premium  is  regarded  as  paid.  See  Flanders  on  Insurance,  page 
lG4y  and  cases  cited. 

There  is  a  class  of  cases  where  a  receipt  of  premium  by  an  agent 
paid  when  due  has  been  held  to  be  a  waiver  of  a  forfeiture  inciu> 
red  by  a  violation  of  a  condition  of  the  policy.  See  Walsh  v.  Mna 
Life  Insurance  Company,  30  Iowa,  133,  and  cases  cited ;  8.  a,  6 
Am.  Rep.  664.  But  where  an  agent  who  is  authorized  to  receiTe 
premiums  receives  a  premium  paid  when  due,  he  is  acting  within 
the  scope  of  his  general  authority.  The  assured  has  a  right  to  sap- 
pose  that  the  payment  is  valid ;  that  it  becomes  a  payment  to  the 
company,  and  that  the  company  by  receiving  it,  if  it  reoeivea  it 
with  knowledge  of  the  forfeiture,  waives  the  forfeiture.  We  have 
been  unable  to  discover  any  rule  in  the  law  of  insurance  which 
would  justify  us  in  holding  that  an  agent  can  bind  the  company 
by  his  consent  to  a  postponement  of  a  payment  of  a  'renewal 
premium,  and  keep  a  policy  in  force  contrary  to  its  provisions, 
unless  he  is  expressly  authorized  to  do  so. 

It  has  been  suggested  that  Kennedy's  authority  to  receive  pay- 
ment of  premiums  should  be  deemed  to  include  the  authority  to 
bind  the  company  to  carry  the  risk  without  payment,  becaase  it 
might  be  for  the  interest  of  the  company  to  do  so.  But  authority 
to  an  agent  to  do  one  thing  does  not  include  by  implication  an 
authority  to  do  another  thing,  merely  because  it  might  be  for  the 
interest  of  the  principal  to  do  the  other  thing.  An  agent  has  im- 
plied authority  to  employ  the  usual  and  necessary  means  to  accom- 
plish what  he  is  expressly  authorized  to  do.    In  the  ease  at  bar  the 


JUNE  TERM,  1880.  235 


Critchett  v.  American  Insannoe  Company. 


carrjing  of  the  risk  without  payment  of  the  premium  was  not  nec- 
essary to  enable  the  company  to  collect  the  premium;  that  waa 
collectible  without  any  new  contract  or  consideration.  In  no  view^ 
then,  did  Kennedy  haye  the  implied  power  to  make  the  contract 
relied  upon. 

In  our  opinion  the  rule  contended  for  by  plaintiff  would  have  a 
tendency  to  impair  the  value  of  all  insurance^  both  fire  and  life.  If 
insuranoo  agents  can  grant  a  valid  extension  of  the  payment  of 
renewal  premiums  for  a  few  months,  as  in  this  case,  while  the  risk 
continues,  they  can  grant  such  an  extension  for  a  few  years,  or  such 
length  of  time  as  the  policy  can  be  renewed.  No  company  under 
such  rule  would  be  safe.  Liabilities  would  constantly  tend  to 
become  disproportionate  to  available  resources.  The  interests 
bound  up  in  insurance  are  too  important  to  be  thus  jeopardized. 

The  foregoing  considerations  dispose  of  the  case  without  regard 
to  the  tact  that  the  loss  occurred  one  day  after  the  alleged  exten- 
sion had  expired.  The  evidence  was  not  such  as  to  justify  the 
instmotion  given,  nor  the  yerdict  rendered. 

Jndgfnefit  reversed. 


5bTB  wt  THB  RapuMUL—  Bbcb,  Jm  diflBenting,  said  amonir  other  things :  *'  The  agent  was 
■mhoriied  to  collect  the  premiums.  It  cannot  be  doobted  that  if  the  plaintiff  had  paid  to 
theacBBt  the  premium  after  default,  the  poUcj  would  have  again  attached.  The  agent 
coaU  have  enforced  the  payment  under  the  terms  of  the  poilQy.  Thus  far  he  was  clothed 
vith  authority,  upon  the  exercise  of  which,  at  his  discretion,  depended  the  binding  force 

of  thepolicT- 

**  His  antboritj  to  collect  the  premium  could  be  exercised  in  such  a  manner  and  at  such 
times  as  tlw  interest  of  the  defendant  determined  by  the  agent  required.  Snrply  the  au- 
thority to  collect  the  premium  was  not  so  limited  that  it  could  not  ha^e  been  exercised 
after  default  by  plaintiff.  It  follows  that  the  agent  before  default  could  arrange  with  the 
plaintiff  to  extend  the  time  In  the  exercise  of  his  authority  to  collect,  or  in  other  words 
oottM  extend  the  time  for  payment. 

**  It  is  not  necessary  to  hold  that  the  agent  had  authority  to  enter  Into  a  contract  for  the 
(stension  of  the  time  upon  the  note.  This  would  require  authority  to  make  a  new  con- 
trMt  under  which  the  old  contract  would  be  modified.  But  the  extension  of  indulgence  to 
the  plaintiff  under  an  agreement  that  the  Insured  shall  not  be  pr^udlced  by  delay  is  quite 
a  different  thing. 

*'  I  win  flinstrale  this  point  by  a  supposed  case.  A.  enters  into  a  contract  for  the  sale  of 
lands  to  B.,  payment  to  be  made  upon  a  specified  day,  the  time  of  payment  being  of  the 
eaaraceof  the  contract.  The  note  given  by  B.  to  secure  the  purchase-money  is  placed  In 
the  hands  of  C  for  collection,  who  agrees  with  B.  that  indulgence  shall  be  extended  for  a 
tuae  agreed  upon.  In  such  a  case  the  condition  as  to  time  is  waived.  The  agent's  power 
to  coOeet  the  money  was  exercised  in  granting  Indulgence.  I  know  of  no  reason  why  the 
nme  doctrine  should  not  ^pply  to  policies  of  insurance.  It  Is  based  upon  the  plainest 
i^MsoDs.  Parties  to  a  contract  should  not  be  enabled  to  lay  ambuscades  and  pitfalls  for 
one  another  :  they  should  not  by  professions  of  kindness  and  indulgence  induce  the  vio 
letion  of  the  contract,  and  then  take  advantage  of  the  default. 

**The  agent  of  defendant  in  this  case  was  authorised  to  collect  the  premium;  tliere  wm 
BO  ttmitation  vpon  this  authority.    He  therefore,  could  in  the  exercise  of  his  authority,  do 
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all  acts  that  could  have  been  done  by  hfs  principal  in  oc^ecting  the  premium.    He  coaM 
grant  indulgence  and  delay  in  the  exercise  of  his  authority.** 

*'  My  brothers  in  the  foregoing  opinion  express  the  thought  that  the  agent  could  not 
grant  indulgence,  unless  he  had  4he  authority  to  enter  into  a  contract  of  hmirance.  Thej 
think  that  the  time  for  the  'payment  of  premiums  can  only  be  extended  by  inaoruce 
agents  when  they  deliver  the  policy,  or  do  some  other  act  required  in  the  execution  of  (he 
contract.  That  agents  possessing  such  authority,  and  under  such  circumstance!  mi:' 
waive  conditions  as  to  (he  time  of  payment,  does  not  support  the  conclusion  that  indnl- 
gence,  or  if  jrou  please,  extension  of  time,  may  not  be  granted  by  an  agent  empkqred  to 
collect  premiums  after  the  policy  has  attached.  In  my  opinion  the  time  at  which  an  Bgaa 
may  perform  acts  under  his  authority,  if  not  prescribed  by  the  principal,  rests  in  his  dttcre 
tion,  to  be  exercised  for  the  Interest  ^f  the  principal .  The  agent  of  defendant  was  authm^ 
ised  to  collect  the  premium,  he  determined  that  he  would  not  collect  it,'  or  demand  its  pay- 
ment, until  plaintiff  received  his  pension,  and  so  informed  plaintiff,  who  relying  upon  the 
arrangement,  did  not  pay  the  premium  before  his  house  was  burned.  As  the  act  of  the 
agent  in  extending  the  time  of  payment  was  done  in  the  exercise  of  authority  to  ooDeci 
the  premium,  the  defendant  is  estopped  to  enforce  the  forfeiture  for  the  non-payment  of 
the  installment.'* ' 


KlNCAlD  V.  HaRDIK. 

(58  Towa.  480.) 

Munieipal  corporation  —  7iegligence  —  county  —  eouH-hotue, 

A  county  is  not  liable  for  personal  injuries  sostained  by  reason  of  the  defect, 
ive  construction  and  imperfect  lighting  of  the  court-houae.* 

ACTION  of  damages  for  personal  injuries.     Tlie  opinion  states 
the  case.     The  defendant  had  judgment  below. 

Wnu  F.  Alle7i,  for  appellant. 

Huff  £  Reed  and  Porter  £  Moir,  for  appellee. 

RoTHROCK,  J.  We  are  required  to  determine  in  this  case  whether 
a  connty  is  liable  in  damages  to  a  person  in jui*ed  by  reason  of  the  neg- 
ligent construction  of  a  court-house,  and  because  of  negligence  in  not 
lighting  an  unguarded  and  dangerous  stairway  leading  to  a  coart' 
room.  If  in  the  discussion  of  the  question  regard  is  to  be  had  to  ad- 
judicated cases  it  must  be  held  that  no  such  liability  exists.  See  2 
Dill.  onMuii.  Corp.  §  762;  Cooley  Const.  Lim.  246;  2  Add#on  Torts, 
1298.  A  large  number  of  authorities  are  cited  by  the  learned  authors, 
and  in  Addison  on  Torts  it  is  said,  '^  A  plainly  marked  distinction  » 


^o  same  effect,  HnUenbeck  v.  WUmebago  county  (95  lU.  148),  86  Am.  Rep.  10,  tod 
note.  Iu0. 
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made,  and  should  be  observedy  between  mnnicipal  corporations,  as 
incorporated  villages,  towns  and  cities,  and  thoseother  organizations, 
such  as  townships,  counties,  school  districts  and  the  like,  which  are 
established  without  any  express  charter  or  act  of  incorporation,  and 
clothed  with  but  limited  powers.  These  latter  political  divisions 
are  called  qiuui  corporations,  and  the  general  rule  of  law  is  now 
well  settled  that  no  action  can  be  maintained  against  corporations 
of  this  class  by  a  private  person,  for  their  neglect  of  public  duty, 
unless  such  right  of  action  is  expressly  given  by  statute." 

That  municipal  corporations  proper  are  liable  to  an  action  for 
damages  in  such  cases  is  settled  beyond  all  question.    The  question 
has  generally  arisen  in  actions  for  injuries  caused  by  unsafe  and 
defective  streets,  sidewalks  and  bridges  upon  public  thoroughfares, 
and  as  is  said  in  Soper  v.  Henry  Countyy  26  Iowa,  264,  *^  There  may 
be  found  decisions  in  almost  all,  if  not  in  every  State  of  the  Union, 
to  the  effect  that  such  actions  may  be  maintained.''    In  the  same 
case  it  is  said,  '*  On  the  other  hand  the  decisions  are  almost  (though 
not  wholly)  uniform,  to  the  effect  that  counties  and  other  qiMsi 
corporations  are  not  liable  to  private  actions  for  the  neglect  of 
their  officers  in  respect  to  highways,   unless  the  statute  has  in  so 
many  words  created  the  liability,  specially  giving  the  action  to 
the  party  injured.''     The  authorities  cited  in  support  of    the 
proposition  are  in  the  main  the  same  as  those  cited  by  the  learned 
text  writers  above  quoted.    We  need  but  refer  to  a  few  of  them, 
which  closely  resemble  the  case  at  bar.    In  Commissioners  of  Ham" 
ilion  County  v.  Mighels,  7  Ohio,  St  109,  it  was  held  that  a  county 
was  not  liable  for  an  injury  suffered  by  the  plaintiff,   who,  when 
in  attendance  upon  court  as  a  witness,  was  precipitated  into  the 
cellar  of  the  court-house,  in  consequence  of  the  negligent  omis- 
sion of  the  agents  or  officers  of  the  county  to  guard  or  light  a  dan- 
gerous opening  leading  into  the  cellar.     In  Bigelow  v.  Randolph^ 
14  Gray,  541,  it  was  held  that  a  town  in  Massachusetts,   which 
had  assumed  the  duties  of  a  school  district,  was  not  liable  for  an 
injury  sustained  by  a  scholar  attending  the  public  school,  from  a 
dangerous  excavation  in  the  school-house  yard  owmg  to  the  negli- 
gence of  the  town  officers.    In  Easiman  v.  Meredith,  36  N.  H.  284, 
it  was  held  that  a  town  was  not  liable  for  an  injury  to  a  person  re- 
ceived by  the  giving  away  of  the  floor  of  a  town  house  at  an  annual 
town  meeting,  the  building  having  been  negligently  and  defectively 
constructed  by  those  who  built  it  for  the  town. 


m IOWA, 

Klncaid  v.  Hardin 


The  ground  upon  which  it  is  held  that  quasi  corporations,  soch 
■as  counties,  towns,  school  districts  and  the  like,  are  not  liable  for 
damages  in  actions  of  this  character  is,  that  they  are  involuntary 
territorial  and  political  divisions  of  the  State,  created  for  goven- 
mental  purposes,  and  that  they  give  no  assent  to  their  creation, 
whereas  municipal  corporations  proper  are  either  specially  chartered, 
or  voluntarily  organized  under  general  acts  of  the  legislature. 

This  court  years  ago  held  that  a  county  was  liable  for  an  injiirj 
to  a  person  caused  by  a  defective  county  bridge.  Wilson  v.  Jeffer* 
son  County y  13  Iowa,  181.  That  case  has  been  followed  in  a  num- 
ber of  other  cases  down  to  the  present  time,  although  exhan8ti?e 
arguments  haye  been  made  insisting  that  it  should  be  overruled,  as 
agamst  not  only  the  weight  but  the  whole  current  of  authority. 
As  often  as  the  question  has  been  made,  the  rule  has  been  adhered 
to  without  deviation.  In  Huston  v.  Iowa  County^  43  Iowa,  456,  it 
is  said  ''We  have  no  inclination  to  review,  either  for  the  purpose 
of  fortifying  or  overturning,  a  case  (referring  to  Wils07i  v.  Jefferson 
County)  which  has  for  so  long  a  time,  in  so  many  instances,  and  in 
MO  deliberate  a  manner,  been  sanctioned  and  followed." 

It  is  insisted  by  counsel  for  appellant  that  the  defendant  must  be 
held  liable  in  the  case  at  bar,  because  such  liability  rests  upon  the 
^ame  ground,  and  is  controlled  by  the  same  principles,  as  the  cases 
involving  liability  for  injuries  caused  by  defective  bridges.  It  most 
be  admitted  that  a  distinction  in  principle  between  an  injury  result- 
ing from  a  defective  county  bridge,  and  one  caused  by  a  defectiTe 
and  improperly  constructed  court-house,  is  notyery  plain  nor  easily 
demonstrated.  But  as  the  line  of  decisions  in  this  State  as  to  the 
liability  for  defective  bridges  stands  almost,  if  not  quite  alone,  as  we 
have  seen,  we  have  no  disposition  to  carry  the  doctrine  further  than 
is  necessary  to  sustain  the  decisions  of  the  court,  which  have  stood 
so  long  that  it  may  truthfully  be  said  to  have  the  implied  sanction 
of  the  law-making  power  and  the  people  of  the  State.  Krause  v. 
Davis  County,  44  Iowa,  141. 

There  is  a  recognized  distinction,  however,  which  we  will  pro- 
ceed briefly  to  examine.  An  examination  of  the  cases  where  it  ii 
held  that  qt^st  corporations  are  not  liable  in  actions  of  this  charac- 
ter will  disclose  that  the  reason  of  the  rule  is,  as  before  observed, 
that  they  are  involuntary  political  divisions  of  the  State  created 
for  governmental  purposes,  and  in  Bigeilow  v.  Randolph,  supra, 
it  is  said   that   the   rule   holding  these  qiMsi   corporations  nd 
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liable  is  of  limited  application.  *^  It  is  applied  in  the  case  of  towns, 
only  to  the  neglect  of,  or  omission  of,  a  town  to  perform  those 
duties  which  are  imposed  upon  all  towns  without  their  corporate 
assent,  and  exclusively  for  public  purposes,  and  not  to  the  neglect 
of  those  obligations  which  a  town  incurs  when  a  special  duty  is  im- 
posed on  it  with  its  consent,  expressed  or  implied,  or  a  special  au- 
thority is  conferred  on  it  at  its  request." 

The  statutes  of  this  State  contemplate  that  every  county  shall  be 
provided  with  the  necessary  county  buildings,  and  to  that  end,  by 
section  303  of  the  Code,  the  board  of  supervisors  are  empowered  to 
build  and  keep  in  repair  the  necessary  buildings  for  the  use  of  the 
county  and  the  courts.  Section  773  provides  that ''  when  a  county 
is  not  provided  with  a  regular  court-house,  at  the  place  where  the 
courts  are  to  be  held,  they  shall  be  held  at  such  place  as  the  board 
of  supervisors  provide.''  It  will  be  seen  that  all  counties  are  re- 
quired, without  their  assent  and  exclusively  for  public  purposes,  to 
provide  a  room  or  place  for  holding  the  courts.  The  counties  have 
no  option  concerning  this  duty.  It  is  an  involuntary  duty  imposed 
upon  them  by  the  State  and  imposed  upon  all  alike.  The  obligation 
to  build  bridges  is  different.  The  statute  leaves  it  to  the  respective 
counties  to  determine  what  bridges  shall  be  built.  It  is  provided 
that  the  board  of  supervisors  shall  have  power  '^  to  pi'ovide  for  the 
erection  of  all  bridges  which  may  be  necessary,  and  which  the  pub- 
lic convenience  may  require  vrithin  their  respective  counties,  and  to 
keep  the  same  in  repair."    Code,  §  303,  subd.  18. 

The  respective  counties  are  not  absolutely  required  by  this  pro- 
vision of  the  statute  to  build  any  particular  bridge,  or  to  build  any 
bridge  whatever.  It  is  a  question  to  be  determined  by  the  board  of 
supervisors,  taking  into  account  the  wants  and  convenience  of  the 
public.  Now,  when  they  elect  to  build  a  bridge,  it  may  very  prop- 
erly be  said  that  under  the  rule  last  above  referred  to,  the  county 
incurs  a  duty  by  its  consent,  and  should  be  liable  for  the  negligent 
performance  of  it,  or  for  negligently  permitting  the  bridge  built  by 
its  express  consent  to  become  out  of  repair.  We  are  aware  that 
this  distinction  has  not  been  taken  in  any  of  the  cases  determined 
by  this  court,  but  it  seems  to  us  to  be  sound,  and  unwilling  as  wc 
are  to  extend  the  liability  of  these  quasi  corporations  further  than 
already  obtains,  which,  if  done,  must  inevitably  lead  to  inextricable 
complications  arising  in  actions  for  all  possible  negligent  acts,  we 
conclude  that  the  ruling  of  the  District  Court  should  be  affirmed. 

Judgment  affirmed. 
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Whesler  v.  Wheeler. 

(68  Iowa,  511.) 
Marriage — diooree  —  inhuman  treatmerU  endangering  l{fe, 

A  husband  frequently  dronken,  who  chokes  his  wife,  ooftrsely  acenses  hsr  of 
nndiBstlty,  locks  her  up  and  threatens  to  smash  her  head  with  a  biiok,  U 
guilty  of  such  **  inhuman  treatment  as  endangers  her  life/'  and  entitles  her 
to  a  divorce. 

ACTION  for  divorce.     The  opinion  states  the  bota.    The  plaint- 
iff had  judgment  below. 

■ 

WiaHard  S  Seed^  for  appellant. 
J/.  0.  Bannister,  for  appellee. 

Seevers,  J.  [Omitting  a  minor  consideration.]  The  ill-treat- 
ment contemplated  by  the  statute  is  any  coarse  of  **  conduct  that 
endangers,  either  apparently  or  in  fact»  the  physical  safety  or  health 
of  the  other,  to  a  degree  rendering  it  physically  or  mentally  imprac- 
ticable for  the  endangered  party  to  discharge  properly  the  duties 
Imposed  by  the  marriage."    1  Bish.  Marr.  &  Div.,  §§  717,  718. 

No  two  cases  being  alike,  the  real  difficulty  lies  in  the  application 
of  this  lule.  The  plaintiff  and  her  two  daughters  testify  that  the 
defendant  time  and  time  again  called  her  foul  and  vulgar  names, 
and  accused  her  in  coarse  terms  of  a  want  of  chastity,  and  on  one 
or  more  occasions  he  came  into  her  bed-room,  looked  under  the 
bed  and  inquired  what  man  was  going  to  stay  there  that  night,  or 
whether  the  plaintiff  had  got  through  with  that  tramp  yet  ?  At 
one  time  he  said:  *^Damn  you.  Ill  show  you  what  I  want,"  and 
choked  the  plaintiff.  At  another  he  told  plaintiff  to  keep  ''away 
from  him  so  that  he  could  not  get  his  hands  on  her,  or  he  wodM 
do  something  he  would  be  sorry  for  all  the  days  of  his  life."  Burt 
Lane  was  courting  their  daughter  Ella,  and  afterward  married  her, 
and  he  was  at  the  house  of  these  parties  on  one  occasion  when  the 
defendant  came  and  looked  the  front  door,  and  when  he  was  readj 
to  leave  the  plaintiff  asked  defendant  for  the  key,  and  he  refuised  to 
give  it  to  her.     He  was  then  outside  the  house,  and  she  raised  the 
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window,  and  he  said  if  she  climbed  out  of  the  window  he  would 
''  smash  her  head  with  a  brick.''  He  told  the  plaintifiF  on  that 
of  another  occasion,  in  the  presence  of  Ella,  to  ^^ straddle"  Lane. 
Ho  wrote  notes  and  left  them  about  the  house,  in  which  he  spoke 
of  the  plaintiff  as  Mrs.  Lane  and  Mrs.  Brewer,  and  intimating  she 
was  unchaste.  In  a  cross-petition  he  charged  her  with  adultery 
with  one  Underhill,  his  nephew,  committed  when  the  parties  lived 
in  Wisconsin.  This  charge  was  withdrawn,  and  we  have  doubts 
whether  it  was  made  in  good  faith,  under  the  belief  that  it  was 
true.  On  one  or  more  occasions  he  ^*  jammed ''  the  plaintiff  against 
the  door  or  side  of  the  house. 

If  the  plaintiff  and  her  witnesses  are  to  be  believed,  his  conduct 
on  the  4th  of  July,  1877,  showed  a  wanton  disregard  of  her  feelings 
and  personal  safety^  There  is  serious  conflict  in  the  testimony  as 
to  this  transaction.  But  the  plaintiff's  witnesses  speak  affirma- 
tively of  what  they  saw  and  heard ;  those  of  the  defendant  speak 
of  the  transaction  negatively.  If  the  truth  be  as  the  witnesses  for 
the  defendant  say»  the  conduct  of  the  defendant  was  such  as  to 
wound  the  feelings  of  the  plaintiff,  and  tend  to  disgrace  her  before 
ber  neighbors,  many  of  whom  were  present  The  preponderance 
of  the  evidence  is  with  the  plaintiff  as  to  the  matters  aforesaid,  and 
we  must  regard  them  as  established,  although  the  defendant  denies 
them.  The  excuse  offered  for  the  defendant  is  that  he  disliked  to 
bave  his  wife  and  daughter  associate  with  the  Lanes,  and  objected 
to  the  latter  going  with  Burt  Lane,  but  in  this  the  defendant  is 
contradicted  by  his  daughter,  who  testifies  he  never  forbade  or  op- 
posed her  going  with  Burt  Lane.  There  is  no  evidence  tending  to 
show  that  the  defendant  had  any  ground  for  his  fancied  or  real 
opposition  to  the  Lanes.  But  admitting  that  in  such  a  matter  he 
must  judge  for  himself,  this  gave  him  no  right  to  call  his  wife  foul 
names,  abuse  or  accuse  her  of  a  want  of  chastity.  It  is  said  because 
the  plaintiff  persisted  in  associating  with  the  Lanes  when  the 
defendant  objected  to  her  so  doing,  she  by  her  own  conduct  brought 
sbout  the  difficulties  of  which  she  now  complains,  and  therefore 
this  case  is  brought  within  the  rule  in  Knight  v.  Knight,  31 
Iowa,  451. 

Wc  are  unable  to  find  from  the  evidence  that  the  foregoing  propo- 
sition of  fact  is  true,  but  if  it  were  there  is  a  clear  distinction 
between  this  and  the  case  cited.  The  primary  cause,  in  our  judg- 
ment, of  the  difficulties  between  the  parties,  as  shown  by  tlic  evi- 
VoL.  XXX Vr—  31 
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dence,  is  the  defendant's  unfortunate  habit  He  is  not  naturallj  a 
bad  man,  but  his  normal  character  has  become  changed  by  the  use 
of  intoxicating  liquors.  This  habit^  as  has  been  said,  has  become 
fixed,  and  there  is  no  evidence  tending  to  show  even  a  desire  to 
change  it.  When  under  the  influence  of  liquor  his  conduct  seems 
to  have  been  systematic  and  persistent.  No  husband  has  a  nght 
to  call  his  wife  a  ^'slut "  or  *^  whore/'  without  cause  or  provocation. 
If  he  so  does  for  a  length  of  time,  in  the  presence  of  their  children, 
who  are  of  age  to  understand  the  meaning  of  such  terms,  and  abo 
in  the  presence  of  their  neighbors  and  others,  there  can,  it  seenu 
to  us,  be  but  one^resnlt,  and  that  would  be  to  grievously  wound  the 
feelings  and  utterly  destroy  his  wife's  peace  of  mind  to  such  an  ex- 
tent  as  to  impair  her  bodily  health. 

Much  should  be  borne  by  either  husband  or  wife  before  a  resort 
Is  had  to  the  law  for  a  dissolution  of  the  marital  relation,  but  then 
must  be  a  limit  beyond  which  neither  has  the  right  to  go.  A  man 
who  persistently  calls  his  wife  a  whore,  or  who  does  so  whenever  he 
may  think  the  occasion  demands  it,  has  ceased  to  regard  her  as  hii 
wife,  and  is  fast  preparing  himself  to  resort  to  even  harsher  meas- 
ures to  degrade  her.  Conceding  it  to  be  true  the  plaintiff  may  have 
been  indiscreet,  there  is  no  evidence  tending  to  show  she  is  unchaste; 
she  therefore  must  be  regarded  as  a  virtuous  woman  and  wife,  aad 
imbued  with  the  feelings  of  such.  The  treatment  she  received 
from  the  defendant  was  inhuman,  because  it  was  well  calculated  to 
impair  her  health  and  render  her  unfit  to  **  discharge  the  duties  im- 
posed by  the  marriage." 

There  may  be  legal  cruelty  without  evidence  of  actual  persomd 
violence.  If  '^  austerity  of  temper,  petulance  of  manner,  mdenes 
of  language,  a  want  of  civil  attention,  occasional  sallies  of  passion 
do  threaten  bodily  harm,  they  amount  to  legal  cruelty.''  Beebe  t. 
Beebe,  10  Iowa,  133.  Any  course  of  conduct  therefore  which  would 
have  the  effect  to  impair  health  would  be  legal  cruelty.  Nor  is  it 
necessai^  that  the  parties  should  wait  until  bodily  harm  has  taken 
place.  If  there  is  danger  to  be  reasonably  apprehended,  it  is  suflS- 
cient     Caruthers  v.  Caruthers,  13  Iowa,  266. 

Taking  into  consideration  the  acts  of  personal  violence,  the  foni 
language,  and  the  defendant's  unfortunate  habit,  we  cannot  bat 
think  the  plaintiff  is  entitled  todivorqe  on  the  grounds  of  inhumaa 
treatment  endangering  her  life. 

[Minor  matters  omitted.]  Decree  afinned. 
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Bbakn  v.  Chicago,  B.  I.  &  P.  R.  Oa 

(88  Iowa,  005  > 
Maaier  and  mrvant — negligtnee — ecrparaHon. 

A  railway  brakeman  can  maintain  an  action  agaixuit  the  corporation  for  an  In* 
jary  soBtained  through  its  negligence  to  have  its  cars  inspected. 

ACTION  of  damages  for  personal  injury.    The  opinion  states  the 
point.    The  defendant  had  jadgment  below. 


Travene^  Payne  dk  MehMerger  and  M.  IT.  Jones  A  Sons,  tot  Bfh 
pellants. 


TWfnMty  CarnUkere  d  Trimble  and  Jf.  A.  Low,  for  appellees. 

SESYEBSy  J.  The  ^  hand  hold ''  is  made  of  iron  and  fastened 
to  the  top  of  the  car,  for  the  use  of  the  employees  asoending  or  de- 
scending the  oar.  That  it  was  loose,  or  unfastened  at  one  end 
when  the  plaintiff  attempted  to  descend,  because  his  duty  required 
him  to  do  so,  and  in  consequence  thereof  he  was  thrown  or  fell  to 
the  ground,  and  was  greatly  injured  without  fault  on  his  part,  must 
for  the  purposes  of  this  case  be  conceded. 

The  court  directed  the  jury  to  find  for  the  defendant  because: 
**  First.  There  was  no  CTidence  sufficient  to  warrant  the  jury  in 
finding  for  the  plaintiff;  and  second,  there  was  no  evidence  tending 
to  prove  that  defendant  knew,  or  by  the  exercise  of  ordinary  care 
oould  have  known,  of  the  defect  in  the  hand-hold.''  These  propo* 
dtions  need  not  be  separately  considered.  The  accident  occurred 
in  the  State  of  Missouri,  and  it  is  conceded  by  both  parties  there  is 
no  statute  in  that  State  which  affects  the  questions  to  be  deter* 
mined. 

At  common  law  the  rule  is  that  railroad  corporations  are  not  in« 
snrers  of  the  personal  safety  of  their  employees,  and  that  the  latter 
assume  the  ordinary  risks  incident  to  the  hazardous  business  in 
which  they  are  engaged.  But  such  corporations  are  bound  to  use 
ordinary  care  in  the  selection  of  machinery  and  appliances,  so  as 
not  to  subject  the  employee  to  unreasonable  danger,  that  must  follow 
from  insufficient  tools  and  appliances,  or  which  are  out  of  repair, 
and  therefore  insufficient  for  the  purpose  intended. 
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It  may  be  assumed  that  a  car  when  first  placed  upon  the  track  is 
in  proper  condition,  and  in  every  respect  suitable  for  its  intended 
use.  But  It  is  a  well-known  fact  that  in  time  it  will  become  oat  of 
repair  and  unfit  for  use. 

It  is  not  the  duty  of  the  employee,  who  is  required  to  simply  use 
said  car  when  it  composes  a  part  of  a  train,  to  ascertain  and  know 
at  his  peril  when  such  time  occurs.     Such,  howeyer  is  the  duty  of 
the  corporation,  and  ordinary  care  must   be  used   to  ascertain 
whether  the  car  is  fit  to  be  used,  and  what  is  such  care  must  be 
measured  by  the  character  of  the  business  and  the  risks  attending 
its  prosecution.   Negligence  on  the  part  of  the  corporation  may  con- 
sist of  acts  of  omission  or  commission,  and  it  necessarily  foUows 
that  the  continuing  duty  of  supervision  and  inspection  rests  on  the 
corporation.    For  it  will  not  do  to  say  that  having  furnished  suit- 
able and  proper  machinery  and  appliances  the  corporation  csa 
thereafter  ramain  passive.     The  duty  of  inspection  is  affirmative^ 
and  must  be  continuously  fulfilled  and  positively  performed.    In 
ascertaining  whether  this  has  been  done  or  not  the  character  of  the 
business  should  be  considered,  and  any  thing  short  of  this  would 
not  be  ordinary  care. 

As  the  corporation  must  act  through  agents  and  employeeB,  the 
negligence  of  the  employee  upon  whom  the  duty  of  inspection  is 
devolved  is  the  negligence  of  the  corporation.     The  brakemen  on 
freight  trains  and  such  inspector  cannot  be  regarded  as  co-employees 
in  such  sense  as  to  prevent  the  former  from  recovering  of  the  c<v- 
poration  because  of  the  negligence  of  the  latter.     The  following 
authorities  fully,  we  think,  sustain  the  foregoing  views:  Qretnlmf 
V.  /.  G  R.  Co.y  29  Iowa,  14;  8.  c,  4  Am.  Rep.  181;  Kray  v.  C,  R- 
L  di  P.  R.  Co.,  32  Iowa,  357;  BuzzM  v.  Laconia  Manf.  Cb.,  48  Me. 
113;  Shanny  \.  Androscoggin  MtlUy  66  id.  420;  Snow  v.  Hinutk- 
tonic  R.  R.  Co.,  8  Allen,  441 ;  Oilman  v.  Eastern  R.  R.  Co.,  10  id. 
233;  8.  c,  13  id.  433;  Ford  v.  Fitchburg  R.  R.  Co.,  110  M888.241; 
6.  c,  14  Am.  Rep.  598;  Mullan  v.  Philadelphia  and  Southern  Mai 
Steamship  Co.,  78  Penn.  St.  25;  8.  c,  21  Am.  Sep.  2;  Chicago  i 
Northwestern  R^  R.  Co.  v.  Jackson,  55  111.  492 ;  s.  c,  8  Am.  Eep. 
661;  Brabbtts  v.  C.  £  N.  W.  R,  R.  Co.,  38  Wis.  298;  Harper  v.  A  A 
Co.,  47  Mo.  567;  s.  c,  4  Am.  Bep.,  353;  Brothers  v.  Cartter,  52  Mo. 
373 ;  s.  c,  14  Am.  Eep.  424;  Porter  v.  Hannibal  and  St.  Joseph  B- 
R.  Co.,  71  Mo.  66;  Thompson  v.  Drymdla  (Minn.),  1  N.  W.  Rcp- 
255;   Warner  v.  Erie  Railway  Co.,  39  N.  Y.  468;  I^aninq  v.  .V.  t 
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C.  JL  R  Co.,  49  id.  622 ;  8.  c,  10  Am.  Rep.  417;  Flike  v.  Boston  S 
Albany  R.  R  Co,,  63  N.  Y.  649;  s.  o.,  13  Am.  Rep.  645.  This  last 
case,  it  is  insisted  by  counsel  for  appellee,  has  been  overruled  by 
the  subsequent  case  of  Malone  v.  Hathaway,  64  N.  Y.  5;  8.  o.,  21 
Am.  Rep.  573.  This  is  a  mistake,  as  it  was  followed  in  the  still 
later  case  of  Booth  v.  Boston  £  Albany  R.  R.  Co.,  73  N.  Y.  88;  &  o., 
29  Am.  Rep.  97. 

II.  The  real  difficulty  is  in  applying  the  foregoing  principles  to 
the  facts  in  any  particular  case.  The  car  was  received  by  the 
defendant  at  Beverly,  Missoun,  on  the  12th  day  of  October,  1876, 
from  a  connecting  road,  and  was  taken  to  Ohicago,  and  it  was  on 
its  return  trip,  on  the  17th  day  of  October,  the  accident  occurred. 
There  was  evidence  tending  to  show  the  car  was  in  good  order 
when  received  by  the  defendant  It  reached  Beverly  on  the  day 
after  the  accident,  and  was  again  inspected,  and  the  '^  hand  hold  ^ 
found  in  bad  condition.  The  inspector  testified  he  put  on  a  new 
one,  and  that  the  wood  was  sound,  and  indicated  the  '*  hand  hold  ** 
had  been  out  of  repair  only  a  short  time,  not  exceeding  a  week. 
The  evidence  therefore  warranted  the  conclusion  that  the  ^^  hand 
hold  ^  had  got  out  of  repair  at  some  time  on  the  trip  to  and  from 
Chicago. 

Now,  as  has  been  said,  the  duty  of  inspection  is  a  positive  and 
affirmative  duty,  to  be  continuously  perfoimed  by  the  defendant; 
can  the  court,  therefore,  as  a  matter  of  law,  say  when,  where  and 
how  often  such  inspection  shall  take  place,  or  that  it  should  not 
have  been  done  at  some  time  while  the  car  was  under  the  defend- 
ant's control?  We  think  not,  and  that  it  was  a  question  for  the 
jury.  It  is  said  by  counsel  for  the  defendant  that  tlie  '^  defect  was 
a  loose  bolt  or  screw  on  one  end,  being  a  bolt  or  screw  that  assisted 
in  retaining  the  hand  hold  m  position.''  Such  defect  could  with- 
out doubt  have  been  discovered  by  an  inspection  conducted  with 
ordinary  care.  There  is  no  occasion  to  imagine  the  cause  of  the 
accident,  or  be  at  a  loss  to  determine  whether  the  defect  could  have 
been  discovered  by  the  exercise  of  ordinary  care.  Herein  lies  the 
distinction  between  the  case  at  bar  and  De  Chaff  y.  N.  Y,  C.  A  JET. 
R  R  Co.,  76  N.  Y.  125. 

Tlierc  is  also  a  further  distinction.  In  the  cited  case  there  was 
evidence  tending  to  show  the  defendant  had  in  his  employ  certain 
car  inspectors,  whose  habit  it  was  to  make  an  inspection,  as  we 
understand,  before  the  cars  started  on  the  particular  trip. 
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In  the  case  at  bar  there  was  no  evidence  that  the  defendant  had 
any  car  inspector  either  at  Chicago  or  between  there  and  Beveilj. 
How  often  or  when  a  car  shoald  be  inspected  it  is  not  for  the  conit 
to  say.  If  it  is  oat  of  repair,  and  thereby  an  employee  is  injured, 
it  is  for  the  jary  to  say  whether  the  d^endant  by  ordinary  caie 
could  have  discovered  the  defect. 

The  accident  having  occurred  because  of  defective  appliances^ 

the  *^  defendant  must  show  that  in  the  selection  and  operation  of 

the  machinery  which  caused  or  contributed  to  the  accident  it  lued 

due  care,  prudence,  skill  and  watchfulness/'    Tuttle  v.  0^  Hid 

P.B.0^4S  Iowa»  286. 

Judgment 


Bbickbok  y.  Bell. 

(B8  lowft,  6S74 
Utwrif — ageneg 


Where  an  agent  for  loaning  money,  takes  a  Becniitj  in  his  own  name  ••  pi^ 
dpal,  upon  UBarlons  Interest,  the  borrower,  supporing  him  the  priafliyiit 
may  plead  nsarj. 

AOTION  of  replevin.      The  opinion  states  &e  point     The 
plaintiff  had  judgment  beloWo 

Lot  Thomas^  for  appellant 
Robinson  S  Milchrisi,  for  appellee. 

Beck,  J.  The  plaintiff  claims  that  the  note  aeciued  by  the 
chattel  mortgage  is  usurious,  and  that  the  payments  made  thereon, 
and  upon  the  unlawful  interest,  are  sufficient  to  ftillydiBchaigethe 
note  and  mortgage. 

[Omitting  immaterial  matters.] 

The  evidence  tends  to  prove  the  following  facts:  In  1875  plaintiff 
borrowed  of  D.  G.  Thomas  $100,  for  which  he  gave  his  note  for 
$120,  and  ten  per  cent  per  annum  interest,  payable  one  year  after 
date.  Certain  payments  were  made  upon  this  note.  All  the  busi- 
ness was  done  by  D.  G.  Thomas,  and  plaintiff  had  no  reason  to 
believe  that  he  was  acting  as  the  agent  of  another.  This  note  was 
indorsed  by  D.  G.  Thomas,  without  recourse,  to  John  Lewis.  It 
was  usurious. 


JUNE  TEBM/ 1880.  2|7 

■ — 

Erickaon  ▼.  Bell. 

[Omittiog  immatorial  Btatements.] 

The  ooart  gaye  the  jury  the  following  instrtiotion^  which  is 
oomplained  of  by  defendant : 

^In  determining  whether  the  first  note  was  asurions  or  not,  yon 
are  told  that  if  D.  C.  Thomas  loaned  $100  to  Eriokson  and  took 
his  note  for  $120,  drawing  ten  per  cent  interest  per  annnm  ;  that 
he  did  not  say  or  pretend  that  the  money  was  not  his  own,  and 
Erickaon  believed  that  it  was  Thomas'  money,  then  yon  should  find 
that  the  first  note  was  usurious ;  but  if  Eriokson  knew  that  Thomas 
was  acting  as  agent  for  John  Lewis,  or  any  other  third  person,  or 
if  Thomas  told  him  he  was  so  acting,  and  he  in  fact  was 
acting  as  an  agent,  then  the  note  would  not  be  usurious  unless  the 
party  for  whom  he  was  acting  authorized  him  to  charge  more  ilian 
ten  per  cent  interest,  or  had  knowledge  that  he  was  doing  so." 

The  instruction  contemplates  the  facts  that  the  note  referred  to 
was  made  payable  to  D.  G.  Thomas,  and  that  plaintiff  had  no 
knowledge  that  the  money  was  not  really  the  property  of  the  agent, 
but  belieTed  that  it  was. 

A  person  dealing  with  an  agent  in  regard  to  personal  property 
if  trusted  to  him  by  the  principal,  without  knowledge  that  the 
property  is  not  owned  by  the  agent,  but  supposing  him  to  be  the 
owner  thereof  and  the  pnncipal  in  the  transaction,  will  possess  all 
the  righta  that  he  would  have  acquired  had  the  transaction  been 
with  the  real  principal  See  Story's  Agency,  §  444.  This  rule  is 
applicable  to  the  case  before  us.  It  is  founded  upon  the  plainest 
principle  of  law  and  justice. 

In  support  of  his  position  that  the  instruction  is  erroneous  counsel 
for  plaintiff  cites  Zm  y.  Chadsey,  8  Abb.  Ot  App.  Dec.  43,  and 
Sstenez  y.  Purdy,  66  N.  Y.  446.  These  cases,  as  well  as  Bett  v. 
Day,  32  id.  165,  and  Gondii  y.  Baldwin,  21  id.  219,  to  the  same 
effect,  differ  from  the  case  before  us  in  that  the  notes  involved  in 
the  several  actions  were  not  made  payable  to  the  persons  acting  as 
agents.  The  note  referred  to  in  the  instruction  was  payable  to  D. 
C.  Thomas,  and  he  was  not  known  by  the  defendant  to  be  the 
agent  of  Lewis.  The  fact  that  the  notes  were  payable  to  the 
principals  gave  the  respective  makers  notice  that  the  persons  with 
whom  tfaey  dealt  were  agents.  The  defendant  in  this  case  had  na 
notice  of  that  kind. 

[But  for  errors  in  admitting  evidence] 

Judgment  reneraed. 
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Abkold  y.  Waltz. 

(jSS  Iowa,  706  J 

Bse&mpHan  —  *'  head  of  ftumOif,'* 

An  unmftrried  woman,  keeping  bonee,  and  there  bringing  up  two  eUldm  d 
ber  deceased  sister,  is  the  ''head of  a  family,"  and  entitled  to  a  homsrtwMt 
exemption.    (See  note,  p,  249.) 

ACTION  to  enjoin  a  sale  of  real  estate.    The  opinion  statei  tb 
case.     The  plaintiff  had  judgment  below. 

Read  d  Wilson^  for  appellant. 
Wynn  £  Wynn,  for  appellee. 

BoTHBOCKy  J.  The  cause  has  been  submitted  upon  certain  agned 
facts,  of  which  the  following  is  the  substance  :  The  plaintiff  is  the 
owner  in  fee  of  the  property  the  sale  of  which  she  seeks  to  enjoio, 
and  she  has  been  such  owner  since  before  the  indebtedness  upon 
which  the  judgment  is  founded  accrued.  Before  she  incurred  the 
indebtedness,  and  while  the  plaintiff  was  residing  on  said  properly, 
her  sister  died  at  the  home  of  the  plaintiff,  leaying  two  daughten^ 
aged  about  seven  and  thirteen  years,  respectively.  Just  before  the 
death  of  said  sister  she  gave  the  plaintiff  her  said  children,  and 
requested  her  to  bring  them  up  and  care  for  them«  and  be  a  mother 
to  them,  as  her  own.  The  plaintiff  accepted  the  charge  and  htf 
protected,  provided  and  cared  for  said  children,  as  her  own,  ever 
since  the  death  of  their  mother.  She  has  ever  since  occupied  wid 
property  as  a  home  for  herself  and  the  said  children,  and  said 
children  have  had  no  other  home,  and  have  constantly  remained 
with  the  plaintiff,  except  that  the  elder  has  been  out  at  service  for 
others  at  various  times.  The  plaintiff  has  never  lived  in  the 
property  with  her  father  nor  mother.  She  has  never  been  manied, 
nor  had  any  family,  except  the  said  children  of  her  sister,  and  said 
children  have  never  been  adopted  by  her  under  the  provisions  of 
chapter  7,  title  15  of  the  Code. 

We  are  required  to  determine  whether,  under  the  foregoing  facts, 
the  plaintiff  is  the  head  of  a  family,  within  the  meaning  of  the 
statute  which  exempts  the  homestead  from  judicial  sale. 
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IiiParsoiis\.Livtng8io7i,  11  Iowa,  104,  the  plaintiff  was  a  widower 
and  without  children.  He  purchased  the  property  claimed  as  a 
homestead,  and  took  up  his  residence  thereon,  taking  with  him  his 
mother,  who  was  a  widow  without  children,  excepting  the  plaintiff. 
They  continued  to  lire  in  said  house  as  their  home,  the  plaintiff 
supporting  his  mother.  It  was  held  that  the  plaintiff  while  thus 
living  was  the  head  of  a  family  within  the  meaning  of  the  home- 
stead act  then  in  force. 

A  &mi]y  "  is  a  collective  body  of  persons  who  live  in  one  house, 
and  under  one  head  or  manager.''  The  case  at  bar  is  not  different 
in  principle  from  that  above  cited.  There  is  no  material  difference 
between  the  statute  there  construed  and  the  one  now  in  force.  It 
was  there  held  that  it  was  not  necessary  to  constitute  the  head  of  a 
family,  within  the  meaning  of  the  statute,  that  there  should  be 
children  of  such  head  of  a  family,  nor  that  there  should  be  husband 
or  wife,  nor  that  the  person  claiming  to  be  the  head  of  a  family 
should  be  a  surviving  husband  or  wife  to  one  who  was  the  owner 
of  the  property.  The  court  adopted  a  broader  definition,  and  as 
we  believe,  one  entirely  consistent  with  the  language  and  spirit  of 
the  statute. 

In  the  case  at  bar  the  plaintiff  is  the  head  of  a  family  in  the 
fullest  sense,  as  the  protector  of  the  children  of  her  deceased  sister. 
The  agreed  facts  show  that  she  stands  in  the  relation  of  a  parent  to 
them,  having  assumed  and  taken  upon  herself  that  obligation.  We 
are  united  in  the  opinion  that  she  is  the  head  of  a  family  within 
the  meaning  of  the  statute,  and  is  entitled  to  its  exemption.  In 
farther  support  of  the  views  herein  expressed  see  Tyson  v.  Reynoldsy 
52  Iowa,  431.  Judgftieni  affirmed. 

Norm  BT  tam  Rspoirm.—  In  Tywn  ▼.  AeyiinZcU,  6S  Iow&,  431,  It  was  held  that  a  widower, 
with  whom  lived  his  son  and  son's  wife,  and  who  employed  a  household  servant,  was  the 
head  of  a  family  within  the  meaning  of  the  statute  granting  exemptions.  The  court  said: 
**  A  flunOy  Is  'the  collective  body  of  persons  who  live  in  one  house,  under  one  head  or 
manager.*  The  relation  existing  between  such  persons  must  be  of  a  permanent  and  do- 
OKstlc  charantiCT,  not  abiding  together  temporarily  as  strangers.  There  need  not,  of 
wrirttj,  be  dependence  or  obligation  growing  out  of  the  relation  Code,  6  3073,  provides 
that  the  word  family,  used  in  the  preceding  section,  does  not  include  strangers  or  boarders 
lodgiiig  with  the  family.  'I*his  would  seem  to  imply  that  the  term  does  not  include  persons 
Uving  in  the  family  who  are  not  svrangera  or  boaj^ers.  The  son  and  his  xdfe  were  neither 
Hiangen  nor  boarders,  but  Hved  with  the  father,  who  provided  for  them  as  for  children 
or  dependents.  We  conclude  that  they,  with  his  domestic,  constituted  intervenor*s  family.** 

See  CtAHer  v.  LaXtimtT,^  Baxt.  420;  s.  c,  35 Am.  Hep.  711;  CcUhuun  v.  Wmiarm^  3S 
Oratt.  18;  e.  c,  34  Am.  Rep.  750. 
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(68  Iowa.  718.) 

NegoUMe  inti^rumeni — indanemenl  afUir  f7uie«r£^ — fuMiam&r^  horn  Ml 

To  hold  one  who  indones  a  negotiable  note  after  maturity,  payment  mmt  be 
demanded  of  all  the  makers  within  a  reasonable  time  thereafter,  and  imae- 
diate  notice  of  non-payment  given  to  him. 

ACTION  on  a  promissory  note.    The  opinion  states  the  poini 
The  defendant  had  judgment  below. 

JE.  C.  Botaett  and  JV.  Caminff,  for  appellant. 
A.  R.  Cotton,  for  appellee. 

RoTHROCKy  J.  It  is  contended  by  counsel  for  the  plainti£F  that 
as  to  the  note  which  was  over-due  when  it  was  indorsed,  no  demand 
of  payment  and  notice  of  non-payment  to  the  indorser  was  neoM- 
sary.  But  such  is  not  the  rule.  A  note  indorsed  after  due  most 
be  presented  to  the  makers  for  payment  within  a  reasonable  time, 
and  notice  of  non-payment  must  be  given  to  the  indorser  imraedi* 
ately,  which  means,  at  furthest,  the  next  day  after  defttult,  where 
the  parties  reside  in  the  same  town.  AfcKewer  t.  Kirftand^  33 
Iowa,  348;  Pry  or  v.  Bowman,  38  id.  92;  Blake  v.  McMiOm,  33  id. 
160;  Bank  of  Red  Oak  v.  Orvis,  40  id.  332. 

There  was  no  evidence  tending  to  show  a  demand  npon  all  the 
makers  of  the  note  within  a  reasonable  time,  nor  at  any  time.  It 
does  appear  that  the  plaintiff  mailed  written  notices  to  the  makers, 
and  that  two  of  them  called  upon  him  in  a  day  or  two  afterward. 
All  of  the  parties,  so  far  as  appears,  resided  in  the  same  neighbor- 
hood. It  does  not  appear  that  the  note  was  at  any  time  presented 
for  payment  personally  to  all  the  makers.  This  must  be  done  to 
charge  the  indorser,  or  the  presentment  must  be  made  at  the  place 
of  residence  or  business  of  the  makers.  Hartford  Bank  t.  Greeny 
11  Iowa,  476;  Edw.  on  Bills  and  Notes,  i85. 

[Minor  matters  omitted.] 

Jmdgmmt  aprmeL 


OA.SSS 


IN 


SUPREME  COURT 


ov 
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Turner  t.  Wbbstbr. 

(MKaiis.8B.) 
OmUraet — agency — prUe  in  ease  of  mieunderetanding . 

Where  a  onntract  for  work  is  made  through  an  agent  on  behalf  of  one  of  tb» 
parUee,  and  on  completion  the  parties  differ  in  their  understanding  as  to 
the  prioe,  the  law  will  award  a  reasonable  compensation,  although  it  may 
exceed  what  the  agent  was  authorized  to  offer. 

ACTION  for  seryioes.    The  opinion  states  the  case.    The  plaint-^ 
iff  had  judgment  below. 

/•  2>.  MeOuSf  for  plaintiffs  in  error. 

Hill  it  Broadkead,  for  defendant  in  error. 

Brewer,  J.  In  an  action  commenced  by  plaintiffs  in  error  an 
attachment  was  issned,  placed  in  the  hands  of  the  sheriff,  and  by 
him  levied  upon  certain  mill  property.  Pending  the  attachment 
proceedings,  the  sheriff,  ander  direction  of  plaintiffs  in  error,  em- 
ployed defendant  in  error  to  watch  the  property,  and  this  action 
was  brought  by  defendant  in  error,  plaintiff  below,  to  recover  foi 
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8uch  services.  That  the  sheriff  was  aathorized  by  pfauntafis  m 
error  to  employ  defendant  in  error,  and  that  the  latter  performed 
the  services,  are  conceded  facts.  The  dispute  is  as  to  the  compeD- 
sation.  Webster  claims  that  the  contract  price  was  three  doUan 
per  day,  and  that  it  was  worth  that  amount ;  while  Turner  ft  Otu 
say  that  they  authorized  the  sheriff  to  contract  for  only  one  doUtf 
and  a  half  a  day,  and  the  sheriff  says  that  that  was  all  he  prom* 
ised  to  pay.  The  misunderstanding  seems  to  have  arisen  in  this 
way.  After  the  attachment  Turner  &  Otis  requested  the  sheriff  to 
find  some  one  to  guard  the  milL  Meeting  Webster  he  asked  him 
what  he  would  undertake  the  job  for.  He  replied,  one  dollar  and  t 
half  a  day,  and  nights  the  same.  The  sheriff  understood  him  to 
say  and  mean  one  dollar  and  a  half  for  each  day  of  twenty-four 
hours,  while  plaintiff  meant  that  amount  for  a  day  of  twelve  honi% 
and  the  same  for  ti.e  night  time,  or  three  dollars  for  every  twenty- 
four  hours.    The  sheriff  reported  the  offer  to  Turner  &  Otis  as  be 

m 

understood  it,  and  they,  after  some  hesitation,  told  him  to  aooeft 
the  offer  and  employ  Webster.  Without  further  words  as  to  die 
price  the  sheriff  gave  the  key  of  the  mill  to  Webster,  and  told  him 
to  go  ahead.  Now  the  contention  of  plaintiffs  in  error  is  that  the 
case  turns  on  the  law  of  agency ;  that  they  never  personally  em- 
ployed Webster;  that  the  sheriff  was  only  a  special  agent  with 
limited  powers,  only  authorized  to  bind  them  by  a  contract  to  the 
amount  of  one  dollar  and  fifty  cents  per  day  of  twenty-four  hoars; 
that  Webster  is  chargeable  with  notice  of  the  extent  of  the  sberiS'r 
authority,  and  can  enforce  the  contract  as  against  the  plaintift  is 
error  to  the  extent  only  of  such  authority.  For  any  contract 
beyond  that  amount  the  special  agent  binds  himself  alone,  and  not 
the  principal.  On  the  other  hand,  the  defendant  in  error  contends 
that  where  services  are  contracted  for  and  rendered,  and  no  price 
stipulated,  the  law  awards  reasonable  compensation  therefor,  and 
that  where  there  is  a  misunderstanding  as  to  the  price,  the  one 
party  understanding  it  at  one  sum  and  the  other  at  a  different 
there  is  no  stipulation  as  to  the  price,  and  that  it  makes  no  differ* 
ence  whether  the  contract  be  made  through  an  agent  or  with  the 
principal  directly.  In  the  case  at  bar  he  contends  that  it  is  imma- 
terial that  the  conversation  and  misunderstanding  were  with  the 
sheriff,  the  agent,  and  that  the  rule  is  just  the  same  as  thongii 
the  talk  and  misunderstaudiug  had  been  with  Turner  &  Oti8pe^ 
sonally. 
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We  think  the  case  rests  upon  the  propositions  advanced  by  the 
defendant  in  error.  It' will  not  be  questioned  that  where  the 
minds  of  two  contracting  parties  do  not  come  together  upon 
the  matter  of  prioe  or  compensation,  but  do  upon  all  other  matters 
of  the  contract,  and  the  contract  is  thereupon  performed,  the  law 
awards  a  reasonable  price  or  compensation.  Thus,  where  shingles 
were  sold  and  delivered  at  $3.25,  but  there  was  a  dispute  as  to 
whether  the  t3.25  was  for  a  bunch  or  for  a  thousand,  it  was  ruled 
that  unless  both  parties  had  understandingly  assented  to  one  of 
those  views  there  was  no  special  contract  as  to  price.  Greene  v. 
£aieman,  2  Woodb.  &  M.  280.  It  is  said  by  Parsons  in  his  work 
on  Contracts,  voL  1,  p.  880,  that  **  there  Is  no  contract  unless  the 
parties  thereto  assent;  and  they  must  assent  to  the  same'thing  in 
the  same  sense."  Here  Webster  never  assented  to  a  contract  to 
work  for  $1.50  a  day.  He  agreed  to  do  a  certain  work,  and  did  it, 
but  his  undentanding  was  that  he  was  to  receive  $3  per  day.  Tur- 
ner ft  Otis  employed  him  to  do  that  work,  and  knew  that  he  did 
it;  but  their  nnderstandinjg  was  that  they  were  to  pay  but  $1.50  a 
day.  In  other  words,  the  minds  of  the  parties  met  upon  everything 
bat  the  compensation .  As  to  that  there  was  no  aggregaiio  mentium. 
What,  then,  should  result  P  Should  he  receive  nothing  because 
there  was  no  mutual  assent  to  the  compensation?  That  were  mani« 
fest  injustice.  Should  his  understanding  bind  both  parties  ?  That 
were  a  wrong  to  them.  Should  theirs  control?  That  were  an 
eqaal  wrong  to  him.  The  law,  discarding  both,  says  a  reasonable 
compensation  must  be  paid.  So  that  if  the  negotiation  had  been 
between  the  parties  directly,  and  this  misunderstanding  had  arisen, 
the  rule  of  reasonable  compensation  would  unquestionably  have 
obtained.  Now,  how  does  the  law  of  agency  interfere?  The 
proposition  of  law  advanced  by  counsel  for  plaintiff  in  error,  that 
a  special  agent  binds  his  principal  to  the  extent  only  of  the  authority 
l^iveQ,  and  himself  by  any  promise  in  excess,  is  clear.  But  the  agent 
made  no  promise  in  excess  of  his  authority.  He  promised  that  which 
he  was  authorized  to  promise.  That  the  other  party  misunder* 
stood  the  extent  of  the  promise,  is  surely  no  reason  for  holding  the 
agent  bound  for  more  than  he  did  in  fact  promise.  The  agent 
has  rights  as  well  as  the  principaL  The  work  is  not  done  for  his 
benefit  He  has  discharged  his  agency  in  good  faith,  and  to  the 
heet  of  his  ability.  Why  should  he  be  mulcted  in  any  sum  on  ac- 
nonnt  of  the  misunderstanding  of  the  party  with  whom  he  con* 


254  KANSAS, 


Smith  V.  Rogers. 


tracted  ?  If  compeDsation  were  given  on  the  basis  of  his  promiee, 
then,  if  his  promise  was  in  excess  of  his  authority,  he  should  be 
responsible  for  the  excess;  but  where  the  promise  is  ignored,  and 
compensation  given  on  the  basis  of  value  alone,  he  should  uot  be 
cliarged  with  the  excess  of  sucli  value  above  his  authority.  As 
agent  is  responsible  for  good  f ai  th.  That  is  not  questioned.  He  doei 
not  insure,  either  to  his  principal  or  the  opposite  party.  Acting 
in  good  faith,  and  to  the  best  of  his  ability,  we  can  see  noreaBon 
for  making  him  responsible  for  any  mere  misunderstanding.  Jus- 
tice is  done  to  all  parties  by  ignoring  any  promise  or  understanding 
as  to  compensation  and  giving  to  the  laborer  reasonable  compeo^ 
tion  for  tho  work  done,  and  requiring  the  party  receiving  the  bene- 
fit of  such  work  to  pay  a  just  and  reasonable  price  therefor. 

The  case  was  submitted  to  the  jury  upon  this  basis,  and  while 
the  instruction  asked  by  plaintiffs  in  error,  and  refused,  was  un- 
questionably good  law  in  the  abstract,  and  while  some  criticism 
might  fairly  be  placed  upon  one  of  the  instructions  given,  and  upon 
the  answers  of  tho  jury  to  two  special  questions,  we  think  the  main 
question  was  fairly  presented  and  that  no  error  appears  justifying 
a  reversal  of  the  judgment,  and  it  will  be  affirmed. 

Judffmefii  affirmed* 

All  the  justices  concurring. 


Smith  v.  Rogbrs. 

CM  Kami.  140.) 
Parent  and  child — step-child — aupport. 

When  a  step-father  has  voluDtarily  aasamed  the  care  and  support  of  hlstfi^ 
child,  he  cannot  recover  for  compensation  therefor.    {Seencte,p,^SS^ 

ACTION  on  account.     The  opinion  states  the  case.     The  defend- 
ant had  judgment  below. 

Hentig  cf*  Sperry,  for  plaintiff  in  error. 

A.  B.  Jetmore,  for  defendant  in  error. 

Valentine,  J.     This  was  an  action  brought  by  the  plaintiff  m 
error,  in  the  Probate  Court  of  Shawnee  county,  on  an  account  against 
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the  defendant  in  error,  as  executor  of  the  estate  of  Emma  J. 
Rogers,  deceased,  who  at  the  time  of  her  death  was  the  wife  of  the 
defendant  in  error.  When  the  said  Emma  J.  Bogers  was  seven 
years  of  age,  her  mother  intermarried  with  plaintiff  in  error,  and 
said  Emma  J.,  with  her  brother,  lived  with  her  mother  and  step- 
father as  one  of  the  family,  working  and  discharging  the  duties  of 
41  child,  without  any  contract  or  understanding  that  she  was  to  be 
paid  for  her  labor,  or  that  she  was  to  pay  for  her  maintenance. 
After  she  became  of  age,  she  married  the  defendant,  aod  soon  after 
her  marriage,  died.  The  account  of  the  plaintiff  in  en'or  is  for 
board  and  clothing,  furnished  to  said  Emma  J.,  his  step-child, 
while  she  was  a  minor.  The  plaintiff  proved  his  account  in  accord* 
anoe  with  the  facts  above  stated,  and  rested;  whereupon  the  defend* 
ant  in  error  moved  the  court  for  judgment  upon  the  pleadings  and 
evidence,  which  motion  was  sustained  by  the  Probate  Court.  The 
plaintiff  took  the  case  to  the  District  Court  on  petition  in  error> 
where  the  judgment  of  the  Probate  Court  was  affirmed,  and  the 
plaintiff  now  brings  the  case  to  this  court  for  review. 

The  only  errors  complained  of  by  the  plaintiff  in  error  as  occurring 
in  ei  therthe  Probate  Court  or  the  District  Court,  are  as  follows :  First, 
The  court  erred  in  sustaining  the  motion  of  the  defendant  for  judg« 
nidnt  Second,  The  said  judgment  was  given  for  the  said  defendant, 
when  it  ought  to  have  been  given  for  the  said  Charles  E.  Smith, 
according  to  the  law  of  the  land. 

Did  either  court  commit  any  substantial  error?  For  the  pur- 
poses of  this  case,  we  shall  suppose  that  the  plaintiff  in  error  has 
«o  preserved  his  exceptions  to  all  questioned  rulings  of  the  courts 
below,  and  so  got  his  case  into  this  court,  that  we  may  hear  and  de- 
termine the  case  upon  its  merits;  but  this  supposition  is  extremely 
favorable  to  the  plaintiff  in  error.  Upon  the  merits  of  this  case, 
we  think  the  plaintiff  in  error  must  fail.  He  cannot  recover  for 
the  board,  clothing,  etc.,  for  which  he  has  charged.  During  all  the 
time  while  he  was  furnishing  such  board,  etc.,  he  stood  in  loco par^ 
eniis  toward  the  said  Emma  J.  Bogers,  then  Emma  J.  Hill.  They 
sustained  the  relation  toward  each  other  of  substantially  parent  and 
child.  When  said  Emma  J.  was  only  seven  years  old,  and  living 
vith  her  mother,  Mrs.  Susannah  Hill,  the  plaintiff  married  the 
mother  and  took  the  child  along  with  the  mother  to  live  with  him; 
sod  from  that  time  on,  for  about  twelve  years,  the  girl  lived  with 
her  mother  and  the  plaintiff  as  one  of  their  family, receiving  board* 
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ing,  clothings  sohooling^  etc.,  and  performing  services  as  one  of  the 
family  with  no  thought  or  expectation  on  the  part  of  any  one  thit 
anybody  should  give  or  receive  any  other  or  further  compensatioQ 
for  these  mutual  benefits  and  services.  When  the  girl  was  aboQt 
nineteen  years  old,  she  married  the  defendant,  and  soon  afterward 
died.  The  defendant  having  been  appointed  her  executor,  tbe 
plaintiff  commenced  this  action  in  the  I^bate  Court  against  him, 
with  the  result  aforesaid. 

We  think  the  decisions  of  the  courts  below  were  correct.  We 
think  Mr.  Schouler  in  his  work  on  the  Domestic  Relations  (p.  378), 
states  the  law  governing  this  case  very  correctly*  His  language  ii 
as  follows:  ^'  It  is  well  settled  that  in  the  absence  of  statutes^  i 
person  is  not  entitled  to  the  custody  and  earnings  of  step-chOdreo, 
nor  bound  by  law  to  maintain  them.  Yet  if  a  step-father  volon* 
tarily  assumes  the  care  and  support  of  a  step-child,  he  stands  is 
loco  parentis  ;  and  the  presumption  is,  that  they  deal  with  eaoh 
other  as  parent  and  child,  and  not  as  master  and  servant — in 
which  case  the  ordinary  rules  of  parent  and  child  will  be  hdd  to 
apply,  and  neither  compensation  for  board  is  presumed  on  the  one 
hand,  nor  for  services  on  the  other,"  We  do  not  think  that  the 
plaintiff  is  entitled  to  recover  in  this  case,  and  hence  the  judgment 
of  the  court  below  must  be  affirmed. 

Judgment  affirmed. 

All  the  justices  concurring. 

Note  bt  tbb  RnoB!nB.^In  €hrde»  ▼.  ITelaer,  lawm  Supreme  Oomti  Ootober  KV  Iflif 
11  Rep.  160,  an  action  for  board,  it  was  held  that  where  a  step-tether  reoelTes  a  itap^os 
into  his  family,  he  is  entitled,  whUe  standing  in  loco  parentiSt  to  the  rights  and  is  wititA 
to  the  liabilities  of  an  actual  parent.  The  court  said:  '*It  is  said,  however,  that  the  d»* 
f endant  was  under  no  obligation  to  maintain  the  child  of  his  wife  Yty  a  former  mtniti^ 
We  hare  no  occasion  JLo  determine  the  question  whether  the  deftadant  oaold  have  bes 
compelled  to  take  his  wife's  child  into  his  family  and  maintain  it  as  his  own.  But  «e  be- 
lieve it  is  well  settled  that  he  is  liable  when  he  takes  such  children  Into  his  family  andkeeis 
them  as  part  thereof.  When  this  relation  exists  between  the  parties,  the  child  osBSOti*' 
cover  for  services  rendered,  and  the  step-father  cannot  ordinarily  recover  for  the  sapport 
and  maintenance  of  the  child.  When  a  man  stands  in  loco  parentis^  he  is  entitled  to  tbe 
rights  and  subject  to  the  liabilities  of  an  actual  parent,  although  he  may  not  have  bea 
legally  compelled  to  assume  that  situation .  Williamt  v .  Buichinaon^  8  N.  Y.  819 ;  SUim  *• 
C'arr,  8  Esp.  1;  Cooper  v.  Martin^  4  East,  76 ;  and  see,  Brm^ord  v.  Boc^/lslh,  SB  Iowa.  A 
It  appears  from  the  report  made  the  defendant  in  this  case,  that  when  the  platatf  *■* 
three  months  old  he  took  him  Into  his  family  and  boarded  him,  furnishing  him  witii  l<^ 
clothing  and  other  necessaries,  as  one  of  his  own  children.  Under  these  dituiiinriw^ 
the  relation  between  the  parties  was  that  of  parent  and  child,  with  like  obUgatians.  Brair 
ford  v.  BodJUh,  Bupra."*  In  the  latter  case,  it  was  held  that  the  step-father,  assomiiif  tbe 
place  of  the  parent,  was  responsible  for  education  and  maintenance.  And  in  WtSkm*"*- 
HtUchintton^  8upra,  it  was  held  that  the  step-child,  under  such  circumstances,  ooidd  eflt 
maintain  an  action  for  services  to  the  step-father,  although  their  value  exceeded  the  a* 
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I  of  Us  educatioa  and  support.    The  court  said:  **  The  policy  of  the  law  seems  to  be  / 

to  esoootage  and  protect  that  relation  —  to  encotvage  an  extension  of  the  circle  and  influ- 
ence of  thm  domestic  flreeide.  And  unices  compelled  by  some  rigid  law,  we  should  not  by 
oar  dedsion  ertabiish  a  rule  calculated  to  deter  the  husband  from  adopting  his  wife's  chil- 
dren, by  a  former  marriage,  into  his  family.  The  marriage  with  the  mother,  it  has  been  held, 
severs  the  relation  which  would  otherwise  exist  between  her  and  her  children,  as  guard- 
ian of  their  persons.  If  therefore  the  husband  voluntarily  adopts  them  into  his  family, 
educates  and  supports  them ,  and  discharges  his  whole  duty  toward  them  as  a  parent  and  a 
good  dtiaen,  the  law  should  be  liberally  construed  in  Us  favor. "  The  court  also  obserred : 
**  So  he  Is  liable  for  neoeesaries  furnished  to  a  child  standing  In  that  relation,  to  the  same 
extent  that  be  Is  liable  for  neoeasariea  furnished  to  his  own." 


State  y,  Wilson. 

OM  Kans.  180.) 
Ch^imSnailaw — evidence — dying  deelaraHane, 

T>j\ng  declanttioiis  are  admlBsible  in  evidence  if  the  deelanint  had  given  up 
all  hope  of  life,  although  he  did  not  state  that  he  was  expecting  to  die  im- 
mediately, and  althoagh  the  same  matter  had  been  testified  to  by  the 
declarant  on  a  preliminary  examination  of  the  accused,  and  that  testimony 
had  been  properly  given  in  evidence. 

CONVICTION  of  murder.     The  opinion  states  the  case. 

Bowman  <&  Bucher  and  W,  E.  Lathey,  for  appellant 
John  Retdy  county  attorney,  for  State. 

Brewer,  J.  [Omitting  a  statutory  point.  J  We  pass  now  to  the 
ouly  other  matter  discussed  by  counsel,  aud  that  is,  the  dying  de- 
clarations. As  to  these,  it  is  insisted  that  no  sufficient  foundation 
was  laid ;  and  secondly,  that  the  best  evidence  of  such  declarations 
was  not  produced.  Theee  declarations  were  made  some  four  or  fivo 
hours  before  death,  and  after  the  doctor  had  told  Kail  there  was  no 
hope,  and  that  he  could  not  live.  They  were  made  in  response  to 
an  inquiry  as  to  whether  he  wanted  to  make  any  statement  concern- 
ing the  transaction.  When  advised  by  the  physician  that  there  was  no 
hope,  he  requested  that  a  Mr.  Harris  be  sent  for  to  come  and  pray  with 
him.  He  also  said  that  he  was  not  afraid  to  die,  or  was  willing  to  die» 
and  that  he  forgave  the  parties  who  were  the  cause  of  his  death* 
Vol.  XXXVI  -  33 
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Of  course,  the  only  qaestion  is,  whether  these  declarations  were 
made  under  the  sense  of  impending  death.  Now  the  deceased  hi 
been  lying  on  his  bed  for  many  days,  suffering  from  this  wound. 
The  doctor  testifies  that  ho  thinks  that  the  deceased  had  given  up 
hope,  even  before  he  advised  him  that  there  was  no  hope.  When 
80  advised,  he  requests  that  arrangements  be  made  for  prayers;  and 
then  upon  being  asked,  gives  his  statement  of  the  transaction  ic 
which  he  received  his  mortal  wound.  It  is  trae  that  such  deckn- 
tions  must  be  made  under  a  sense  of  impending  death;  but  as 
Greenleaf  in  his  work  on  Evidence  says,  "  It  is  not  necessary  that 
they  should  be  stated  at  the  time,  to  be  so  made.  It  is  enough,  if 
ic  satisfactorily  appears,  in  any  mode,  that  they  were  made  under 
that  sanction ;  whether  it  be  directly  proved  by  the  express  Iid- 
guage  of  the  declarant,  or  be  inferred  from  his  evident  danger,  or 
the  opinion  of  the  medical  or  other  attendants  stated  to  him,  orfrom 
his  conduct,  or  other  circumstances  of  the  case,  all  of  which  are  ^^ 
sorted  to,  in  order  to  ascertain  the  state  of  the  declarant's  mind."  I 
Greenl.  Ev.  (13th  ed.),  §  158.  We  think  that  it  was  satisfactorily 
shown  by  all  the  surrounding  circumstances  that  these  declarations 
were  made  under  a  sense  of  impending  death,  and  were  therefore 
admissible  in  evidence.  The  doctor  testified  that  he  made  a  min* 
utc  of  the  declarations,  but  had  lost  it  Objection  was  made  to 
any  evidence  of  those  declarations  without  the  production  of  that 
minute  or  memorandum,  but  this  objection  was  overruled.  Iti^ 
unnecessary  to  determine  whether  sufficient  evidence  was  given  of 
loss  and  search  to  open  the  door  to  parol  testimony  of  the  contents 
of  this  memorandum  as  of  a  lost  instrument,  for  if  the  nierooran- 
dnm  had  been  produced,  it  would  not  have  been  admissible  It 
was  no  official  document,  but  simply  a  memorandum  made  by  an 
individual  of  what  he  heard  another  party  say.  It  would  have  been 
of  aid  in  refreshing  the  witness's  memory,  but  was  not  of  itself 
admissible  testimony. 

A  final  objection  is  made,  that  these  declarations  should  not  hare 
been  admitted,  because  the  testimony  of  the  deceased  given  on  the 
preliminary  examination  had  been.  The  argument  is,  that  dying 
declarations  are  admitted  only  because  of  a  necessity  therefor;  that 
here  was  no  such  necessity,  for  the  very  testimony  of  the  deceased 
was  already  before  the  jury ;  that  it  parallels  the  case  of  a  depo^'' 
tion  which  is  not  admissible  when  the  witness  is  pref:ent  in  the 
court  room.     We  do  not  think  the  argument  sound,  for  while  ncoei' 
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sity  was  no  doubt  the  reason  which  relaxed  the  rule  excluding  hcar- 
say  testimony  in  favor  of  dying  declarations,  yet  it  is  not  indispens- 
able that  snch  necessity  exist  in  each  individual  case.  Thus, 
though  there  ^vcro  many  witnesses  of  the  fatal  encounter^  that  fact 
would  not  exclude  tlie  dying  declarations  of  the  deceased.  Indeed^ 
the  admissibility  of  dying  declarations^  in  prosecutions  for  homi- 
cide has  become  an  established  rule  of  evidence,  and  such  testimony 
is  competent  and  received  independent  of  any  question  as  to  the 
paucity  or  abundance  of  other  testimony. 

These  are  all  the  matters  presented  for  our  consideration  ,  and 
in  them  appearing  no  error,  the  judgment  will  be  affirmed. 

Judgment  affirmed, 

Valkntine,  J,,  concurring. 

HosiOK,  C.  J^  dissented  on  the  statutory  point. 


Switzer  v.  Wilvkrs. 

(84  Kansi.  884.) 
Agency  —  to  sell  —  martgeige. 

An  authority  to  an  agent  to  sell  personal  property  does  not  warrant  kim  te 

mortgaging  it.    - 


A 


C'TION  on  account     The  opinion  states  the  case*     The  defend* 
ant  had  judgment  below. 


John  FosteTy  for  plaintiff  in  error. 

Mohler  i^  Cunningham  and  Garver  ii  Bandy  for  defendant  in 

error. 

HoBTOxr,  0.  J.  [Omitting  some  immaterial  statements.]  On 
the  M  day  of  September,  1879,  Egerton  B.  Switzer  commenced 
an  action  before  a  justice  of  the  peace  in  the  city  of  Salina.  He 
filed  his  affidavit  and  undertaking,  and  obtained  an  order  of  arrest 
for  Wilvers  Thereon  the  latter  was  arrested.  Wilvers  filed  his 
motion  to  be  discharged  from  the  order  of  arrest,  '^  for  the  reason 
that  the  affidavit  upon  which  said  order  of  arrest  was  issued  waa 
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insufficient  to  justify  the  arrest  of  said  defendant''  The  affidiTit 
for  the  order  of  arrest  was  decided  by  the  jastice  to  be  insafflcieDL 
Wilvers  was  discharged  from  arrest,  to  which  Switzer  excepted. 

On  February  21,  1880,  upon  proceedings  in  error,  the  District 
Court  of  Saline  county  affirmed  the  decision  of  the  justice,  and  tb 
case  is  now  here  for  our  consideration.  The  affidavit  for  the  nnm 
charged  that  Wilvers  had  begun  to  convert  his  property,  or  a  pert 
thereof,  into  money,  for  the  purpose  of  defrauding  his  crediton 
and  had  property  and  rights  in  action  which  he  fraudnlentlj  cod- 
cealed,  and  had  begun  to  assign,  lemove  and  dispose  of  his  prop- 
erty, or  a  part  thereof,  with  intent  to  defraud  his  creditors.  ) 

The  facts  claimed  to  justify  the  belief  in  the  fraud  charged  were, 
in  substance:  That  Switzer  was  a  physician  in  attendance  on  fD- 
vers*  wife.  Wilvers  was  unable  to  get  credit  for  medicine,  and  wu 
owing  therefor.  Switzer  assumed  the  debt,  Wilvers  selling  him  a 
colt  as  payment)  which  was  left  in  possession  of  Wilvers.  WiWen 
then  discharged  Switzer,  and  falsely  pretending  that  he  conld  sell 
the  colt  and  would  do  so,  and  pay  Swit2;er,  obtained  leave  of  Switier 
to  do  so,  but  did  not  attempt  to  sell  said  colt  and  pay  SwitKi,  but 
immediately  mortgaged  the  colt  to  another  party  (Dr.  J.  W.  Jennej)! 
giving  to  Switzer  nothing  and  refusing  to  state  what  the  considera- 
tion of  said  mortgage  was,  but  stating  that  ^'  that  was  his  bndness." 

We  perceive  no  error  in  the  ruling  of  the  court  The  affldaTJti 
show  a  sale  of  the  colt  to  Switzer.  The  latter  subsequently  aathor* 
ized  Wilvers  to  sell  the  animal.  Without  authority  lie  executed 
a  chattel  mortgage  in  his  own  name  to  another  party.  The  mort- 
gage was  worthless  and  void.  Switzer  had  not  parted  with  his  colt 
and  is  entitled  to  reclaim  it  of  Wilvers,  or  of  the  alleged  mortgagee 
A  power  to  sell  does  not  authorize  a  mortgage.  The  facts  do  not 
sustain  the  specific  charges  of  the  affidavit,  hence  the  justice  right- 
fully  decided  the  affidavit  insufficient. 

The  judgment  of  the  District  Court  will  be  affirmed. 

Judffmeni  qfimui 

All  the  justices  concurring. 
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Hbbriman  t.  Shomon. 

(34  KaDS    887.) 

AUemeif  a$^  dient  — attorney  to  eoUsct — muH  reeehe  only  money. 

An  attoney  employed  to  collect  a  note  has  no  implied  authority  to  reoelTW 

anything  bat  money  in  payment. 

ACTION  to  stay  execution.    The  opinion  states  the  case.    The 
plaintiff  had  judgment  below. 

Vo8s  S  Van  SycJM,  for  plaintiff  in  error. 

S.  N,  Andrews,  and  H.  O.  W^pbb,  for  defendant  in  error. 

BaBWSBy  J.  R  Schulenberg  &  Go.  obtained  a  judgment  against 
defendant  in  error,  plaintiff  below,  which  they  assigned  to  plaint* 
iff  in  error,  defendant  below.  Execution  was  issued  upon  such 
ju<1gnient,  and  levied  upon  a  stock  of  goods  belonging  to  Shomon. 
The  latter  thereupon  brought  this  action  to  restrain  proceedings 
upon  that  execution,  alleging  that  the  judgment  had  been  fully 
paid  and  discharged.  The  case  was  tried  by  the  court  without  a 
jnry,  and  iSndings  and  judgment  were  in  favor  of  the  plaintiff. 
Ihe  c-ourt  found  specially,  that  the  judgment  had  been  paid  before 
the  issue  of  the  execution. 

It  appears  that  a  Barbour  county  warrant  was  received  by  the 
aitoFQey  of  record  of  Schulenberg  &  Co.,  from  Shomon,  after  the 
euiry  of  judgment  Shomon  claimed  that  the  attorney  received  it 
as  ii&ymeni  pro  tanto.  The  attorney  testified  that  he  only  received 
it  to  collect,  and  to  apply  the  proceeds  when  collected  upon  the 
judgment.  The  warrant  was  never  paid,  and  was  doubtless  fraud- 
ulent and  worthless.  We  shall  not  stop  to  consider  the  contradic- 
tion between  these  witnesses,  for  we  think  the  judgment  must  be 
reversed  upon  the  undisputed  facts.  There  is  no  pretense  that  the 
plaintiffs  in  the  judgment  knew  of  the  action  of  their  attorney, 
authorized  or  ratified  it,  or  that  ho  had  any  special  directions  or 
unthoritj  in  the  matter.  He  had  simply  the  general  authority  of 
an  attorney  in  the  collection  of  a  judgment  But  this  general  au- 
thority is  to  receive  money  only  in  payment  He  can  neither  sell, 
^'iRu,oroompromise  a  judgment,  nor  receive  notes,  warrants,  goods^ 
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chattels  or  land  in  payment.  Beoeiving  a  connty  warrant  is simplj 
excbaugiug  a  judgment  claim  against  a  debtor  for  a  claim  agaiKt 
a  ooanty.  It  matters  not  that  the  debtor  is  insolvent  and  tbe  tv- 
rant  valid  and  valuable.  The  attorney  is  employed  to  collect,  this 
is,  receive  the  money  due  on  the  judgment,  and  not  to  trade  \k 
claim  for  any  thing  although  apparently  or  in  fact  more  valoable. 
The  authorities  in  this  direction  are  clear  and  abundant  ^ 
among  others:  2  Dan.  on  Neg.  Inst,  §  12 1 5;  Chapman  v.  C'(wte, 
41  Ala.  103;  Wright  v.  JOatfoy,  26  Tex.  730;  Bradford  v.  AmU 
33  id.  412 ;  Jfoye  v.  Cogdstt,  69  N.  G.  93 ;  Maddux  v.  £evan,39  Mi 
485;  Wakhn  v.  Bolton^  55  Mo.  405;  Spear h  v.  Ledergerber,  56  id. 
465;  Harper  v.  Harvey^  4  W.  Va.  539  ;  MaxweU  v.  Owm^  7  Coldt. 
(Tenn.)  630  ;  Campbell  v.  Bailey,  19  La.  Ann.  172  ;  Davii  t.  La, 
20  id.  248 ;  Mayer  v.  Bleasey  4  Rich  (S.  C),  10 ;  Oaretene  v.  Barnr 
eiorf,  11  Abb.  Pr.  (N.  S.)  442  ;  Beers  v.  Hendriekeon,  45  N.Y. 
665 ;  De  Mets  v.  Dagron,  53  id.  635 ;  Marbourg  v.  ^Hhniih,  11  Ksdi. 
554. 

The  attorney  may  be  personally  responsible  for  any  contract  which 
he  made,  but  his  clients  are  not  bound  by  his  agreement  to  m^ei^e 
county  warrants  or  other  property  in  payment  of  their  jadgment 
Hence,  whether  the  warrant  was  received  according  to  the  agree- 
ment as  he  states  it,  or  as  Shomon  testifies,  is  immaterial  so  far  ^ 
the  satisfaction  of  the  judgment  is  concerned. 

The  judgment  will  therefore  be  reversed,  and  the  case  remanded 
for  a  new  trial. 

Judgment  reventi 

All  the  justices  concurring. 


Fraker  v.  Littul 

(94  Kans.  006.) 
JiigUike — payment  of  altered  note. 

The  aooommodation  maker  of  a  note  which  has  l>een  materially  altered  wttk- 
out  his  knowledge,  having  paid  it  in  ignorance  of  the  alteratioB,  atj 
recover  the  money  bo  paid ;  even,  it  eeemA  if  such  payment  was  oefUg**^ 

ACTION  for  recovery  of  money.    The  opinion  states  the  0B8a 
The  defendant  had  judgment  below. 
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H,  G.  Buggies  and  0.  IL  Benileg,  for  plaintiff  iu  error. 
Slu88  li  Haiton,  for  defendant  in  error. 

Brbwbr,  J.  This  action  grows  out  of  the  facts  which  are  stated 
in  the  opinion  in  the  case  of  Fraker  v.  Cullum^  21  Kans.  555,  and 
is  for  the  recovery  of  abont  $1,800  due  from  the  bank  to  plaintiff, 
and  which  was  given  np  at  the  time  of  the  execution  of  the  notes  in 
controversy  in  that  case.  The  transaction  appears  now  as  it  did 
then,  and  the  single  qnestion  is  as  to  the  right  to  recover  this 
money  as  money  paid  under  a  mistake  of  fact  Beyond  question, 
the  original  note  of  $4,862.40  was  so  altered  while  in  the  possession 
of  the  bank  as  to  be  void.  Plaintiff  being  but  na  accommodation 
muker,  thero  was  no  antecedent  indebtedness  of  his  to  the  bank. 
For  tliis  void  and  worthless  paper  he  surrendered  to  the  bank 
$1,800,  or  thereabouts,  which  the  bank  owed  him,  and  executed 
new  notes  to  make  up  the  difference.  What  consideration  was 
there  for  this?  Absolutely  nothing.  The  bank,  having  no  claim 
upon  him,  could  recover  nothing.  Yet  ignorant  of  the  real  facts, 
and  supposing  himself  liable,  he  thus  gave  up  his  money  and  signed 
the  new  notes.  His  ignorance  of  f  he  alteration  cloarly  appears.  It 
vas  done  by  the  officers  of  the  bank  without  his  knowledge  and 
consent,  and  for  the  sake  of  imposing  upon  the  official  bank  exam- 
iner. Nor  can  it  be  said  that  he  was  guilty  of  more  than  slight,  if 
of  any,  negligence  in  not  critically  examining  the  old  note  at  the 
time  of  its  surrender,  and  detecting  the  alteration.  The  party  who 
brought  the  paper  to  him  was  the  president  of  the  bank,  his  own 
brother,  a  reputable  business  man.  Why  should  he  suspect  fraud, 
or  act  as  though  he  supposed  there  was  a  design  to  swindle  him? 
IIcw  natural  that  he  should  accept  the  statement  of  the  president 
that  the  paper  was  unpaid,  and  perhaps  glancing  at  his  own  signa- 
ture to  see  that  that  was  genuine,  do  the  best  he  could  toward  set- 
tling his  supposed  liability  to  the  bank.  But  supposing  he  were 
negligent  in  the  matter,  how  does  his  negligence  give  the  bank  any 
^•trer  right  to  his  money  ?  Does  mere  negligence  bar  a  recovery 
of  money  paid  by  mistake?  Clearly  not  In  2  Daniel  on  Negotia- 
ble Instruments  (2d  ed.),  g  1369,  the  author  says:  '^It  is  a  general 
principle  of  law  that  money  paid  under  a  mistake  of  fact  may  be 
i^overed  back.  And  now  the  doctrine  is  favored  that  even  negli- 
gence in  making  the  mistake  is  no  bar  to  recovery.''    In  the  case 
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of  National  Bank  of  Commerce  v.  Naiional  M.  £,  A^  55  X.  f. 
211;  8.  c,  14  Am*  Sep.  232,  the  court  thus  etates  ihe  kiw:  '*It  is 
Duw  settled,  both  in  Engknd  and  in  this  State,  that  money  paid 
under  a  mistake  of  fact  may  be  recovered  back,  however  negligeoc 
the  party  paying  may  have  been  in  making  the  mistake,  unless  ilie 
payment  has  causedi  such  a  change  in  the  position  of  the  other 
party  that  it  would  be  unjust  to  require  him  to  refund/'  See,ad9o, 
Lawrence  v.  Am.  Not,  Bank,  54  N.  Y.  435.  It  is  annecessiuy  to 
pursue  this  matter  further. 

The  judgment  will  be  reversed  and  the  case  remanded  for  a  new 
trial. 

BevenedandremanML 

All  the  justices  concurring. 


CmnciNS  Y.  Hbalix 

(94  Kaiw.  aOO.) 

AUomey  and  client  —  undertaking  to  collect — embenXememt  Sy  agmiL 

An  attorney  at  law  receipting  a  note  "  for  collection/*  against  parties  residing 
in  another  oonntj,  is  responsible  for  the  embezzlement  of  the  proceeds  by 
another  attorney  to  whom  he  intrusts  the  business  of  oollectios.  {Su 
note,  p.  266.) 

ACTION  to  recover  moneys  collected  on  note.  Defendant  was 
an  attorney  and  banker  at  Minneapolis,  Kansas.  He  receipted 
the  notes  ^' for  collection."  The  maker  lived  in  another  couDty, 
and  defendant  sent  the  notes  to  a  lawyer  there,  who  collected  them, 
appropriated  the  proceeds,  and  absconded.  The  jury  speciaUy 
found  that  defendant  received  the  notes  as  attorney  and  not  as 
ranker.    The  plaintiff  had  judgment  below. 

J.  P.  (Aijmnins,  und  McClure  if*  Huviphreyy  for  plaintiff  in  error. 

Tliompson  ^S'  Thompson,  and  Joh?iston  cP  Freeman j  for  defendant 
in  error. 

HoRTON,  C.  J.     The  principal  question  presented  for  our  deter- 
mination is,  who  shall  bear  the  loss  occasioned  by  the  embezzlement 
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of  F,  W.  Kroenkc  —  Heald^  the  owner  of  the  notes,  or  Can^mins, 
who  received  the  notes  for  collection  ?  Counsel  for  plaintiff  in 
error  contend  that  as  Cummins  failed  to  receive  any  of  the  proceeds 
of  the  notes  from  Kroenke,  he  is  not  responsible  for  the  loss,  as  he 
acted  in  good  faith,  and  exercised  ordinary  care  and  diligence  in 
all  the  transactions.  Again,  it  is  claimed  by  them,  that  Cummins 
received  the  notes  for  collection  as  a  banker ;  that  he  was  requested 
by  Heald  to  send  the  notes  to  an  attorney  at  law  for  collection ; 
that  in  accordance  with  the  request,  he  forwarded  them  to  Kroenke ; 
that  Heald  approved  of  his  selection  and  action,  and  thereby  that 
Eroenke  was  not  the  agent  of  Cummins,  but  of  Heald  only.  In 
view  of  the  evidence  adduced  upon  the  trial,  and  the  special  find- 
ings that  Cummins  received  the  notes  as  attorney  at  law  **  for  col- 
lection," and  that  the  notes  were  to  be  collected  by  him,  the  latter 
claim  has  no  support  in  the  record.  Therefore,  we  can  inquire  only 
as  to  the  liability  of  Cummins  under  the  terms  of  the  receipts  for 
the  collections.  The  decision  in  Bradstreet  v.  Eversan,  72  Penn.  St 
124 ;  s.  c,  13  Am.  Bep.  665,  is  a  leading  case  upon  the  legal  inter- 
pretation of  a  similar  receipt  of  a  claim  for  collection.  It  is  there 
stated  that  such  a  receipt  ''for  collection,"  imports  an  undertaking 
by  the  attorney  himself  to  collect,  and  not  merely  that  he  receives 
it  for  .transmission  to  another  for  collection,  for  whose  negligence 
he  is  not  to  be  responsible ;  that  the  attorney  executing  the  receipt 
is  therefore  liable  by  its  very  terms  for  the  negligence  of  the  distant 
attorney,  who  is  his  agent ;  that  he  cannot  shift  responsibility  from 
himself  upon  his  client ;  that  there  is  no  hardship  in  this,  for  it  is 
in  his  power  to  limit  his  responsibility  by  the  terms  of  his  receipt, 
when  he  knows  he  must  employ  another  to  make  collection.  See, 
also.  Weeks  on  Att'ys,  §  117;  Whari  on  Neg.,  §  753  ;  Reeves  v. 
Banky  8  Ohio  St.  465  ;  Commercial  Bank  v.  Union  Bank,  11  N,  Y. 
203 ;  Walker  v.  Stevens,  79  111.  193  ;  Morgan  v.  Tener,  83  Penn.  St. 
305 ;  Kent  v.  Dawson  Bank,  13  Blatchf.  237.  The  authorities 
are  decisiye  against  the  relief  of  Cummins  on  the  ground  of 
his  good  faith,  or  the  exercise  of  ordinary  care  and  diligence.  Ho 
took  the  notes  "for  collection  ;"  he  corresponded  with  Kroenke  ; 
he  selected  him  as  his  agent;  he  sent  the  notes  to  hita  at  his 
own  instance,  and  as  he  must  be  held  liable  under  the  receipts 
foi  collections  made  by  his  own  agent,  he  must  suffer  the  loss  occa- 
sioned by  the  fraud  of  such  agent. 
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[Omitting  minor  matters.] 

The  judgment  of  the  District  Court  will  be  affirmed. 

Judgment  accordingly. 
All  the  justices  concurring. 


NoTB  BT  TBB  Rbpoktbb.— In  DttfiAam  t.  HfbHwr,  New  York  Superior  Court,  Special 
JanoMj,  1881,  defendant,  who  conducted  a  commercial  agency  in  New  Yorkfortbe 
tion  of  past  due  claims,  received  from  plaintiflli  on  account  for  coilectloD  txom.  a  delilor  in 
Boston.  Defendant  transmitted  the  account  to  an  attorn^"  in  Boston,  who  wUh  the 
plaintiiTa  consent  4»mpromi8ed  the  yvne  and  received  payment  upon  the  oompnMnlis, 
which  the  attorney  failed  to  pay  over.  Plaintiffs,  in  reply  to  a  letter  from  deCtedaBt  he- 
fore  the  payment  keeping  them  informed  as  to  the  negottatioos  of  the  attorney  for  eoa>- 
promise,  directed  defendant  to  tell  the  attorney  '*  that  he  must  make  the  moat  out  of  ttis 
matter  that  he  can  for  us ; "  that ''  we  must  be  satisfied  with  his  Judgment  In  the  matter.** 
etc.  Held,  that  defendant  was  liable  to  the  plaintiffs  for  the  neglect  of  the  attorney  to 
pay  over.  It  is  well  settled  in  New  York  that  when  a  bank,  broker  or  other  mon^  tIBUEj 
receives  upou  a  ti^nul  consideration  a  note  or  bill  for  collection  in  a  place  where  sodi  bank. 
broker  or  agency  carrica  on  business  or  at  a  distant  place,  the  parties  receiving  tlie  saae 
for  collection  are  liable  for  the  neglect,  omission  or  misconduct  of  the  bank  or  ngeoft  la 
wliom  the  bill  or  note  is  sent,  either  in  the  negotiation,  collection  or  psying  over  i 
by  which  the  money  Is  lost  or  other  Injury  sustained  by  the  owner  of  the  note  or  taOL,  ^ 
there  be  some  agreement  to  the  contraiy,  express  or  Implied.  The  principle  Is  tbnft  wi 
a  collection  agency  receives  a  note  tor  the  purpose  of  collection,  its  position  Is  thai  of  aa 
independent  contractor,  and  that  the  parties  employed  In  that  agency  In  the  basfawM  eoh 
templatedare  ts  agents  and  not  the  subagents  of  the  owner  of  the  note.  Oonrnwrdol 
Bank  of  Ptnn.  v.  Union  Bank  of  N.  7.,  11  N.  Y.9(0;  Allen  v.  MertkanU  Bakk,  fSt  Wend. 
315 ;  Dradaireet  v.  Evermm^  72  Penn.  St.  184 ;  a.  c,  18  Am.  Rep.  085;  Story  on  AgeoGar«  I  iM, 
a.  The  doctrine  as  to  banks  Is  differently  held  In  some  other  States.  8ee2>atyT.Biiteftci« 
andDroveni*  Banik, 66]fo.M:a.G.,  17Am.Bep. 888;i>(ioeyT.  Jones,  poet ; Bonk csf  I«o«f» 
viae  ▼.  FYrtt  Ifat.  Bank  of  Knoxvitte,  8  Baact.  101 ;  a.  a,  85  Am.  Bqx  ^81*  9oA  noCa^ 
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Thielmax  v.  Gueblb. 

(33  La.  Ann.  200.) 
JfegaiiaKe  inMrumtint  —  rtote  fuiyaUe  on  demand -^proteti  and  fudiM* 

A  demand  nota  must  be  protested  and  Dotloe  given  within  a  reasonable  time  ts 
liold  an  indorser,  and  the  fact  that  the  indorsement  was  for  aooommodation, 
and  tliat  the  note  bears  interest  makes  no  diflferenoe.  A  delay  of  four  jeani 
held  unreaM>naVe. 


A 


CTIOy  against  indorser  on  demand  note.     The  opinion  states 
the  facts.     The  plaintiff  had  judgment  below. 


Brauffhn,  Buck  Ji  Dinkehpiel  BJiA  Charles  O.  O^^fon,  for  appellee. 

(7.  H,  LaviUeheuvre  and  Carlton  Hunty  for  Wintz,  appellant. 

Whitk,  J.  Tlie  plaintiff  sues  Ou6bl6  &Nippert  and  F.  Wintz,  the 
f  onncr  as  makers,  the  latter  as  indorser,  of  two  demand  notes,  the  one 
for  $1,500,  the  other  $300,  dated  respectively,  the  one  June  22d,  the 
other  June  27,  1S74,  both  drawn  by  Gu6bl6  &  Kippert  to  the  order 
of  P.  Wintz,  and  by  him  indorsed  in  blank.     There  was  jndc^ment 


268  LOUISIANA, 


Thielman  ▼.  Gueble. 


t>clow  in  favor  of  the  drawers  aud  against  the  indorser,  the  Utter 
having  alouo  np()ealed .     The  defense  of  the  indorser  is  want  of  de- 
mand, protest,  and  uolice,  and  discharge  resulting  from  the  bank- 
ruptcy of  the  drawers,  and  the  conduct  of  the  plaintiff  in  the  bank- 
ruptcy proceedings.     Bef  01*6  passing  on  the  sufficiency  of  the  protest 
and  notice,  it  becomes  necessary  to  consider  whether  the  indorser 
was  entitled  to  notice,  the  plaintiff  contending  that  his  relation 
being  that  of  a  surety  not  within  the  benefits  of  the  law  merchant 
he  was  not  discharged  by  want  of  reasonable  protest  and  notice. 
The  solution  of  this  issue  presents  two  questions  for  ourdetermina- 
tion :  First,  where  one  is  sued  eo  nomine  as  an  indorser,  is  evidence 
admissible  to  show,  under  the  general-relief  prayer,  that  the  de- 
fendant was  not  an  indorser,  but  a  surety  ?   If  the  evidence  be  in 
the  record  tending  to  that  end,  ought  it  to  be  considered  in  the  ab- 
sence of  all  formal  objectipn  to  its  introduction  ?    If  yes,  does  the 
proof  in  the  record  show  their  relation  of  suretyship;  and  if  so,  was 
protest  necessaiy  ?    1st.  If  the  person  here  sued  as  indorser  was, 
on  the  face  of  the  note,  not  a  party  to  it,  in  the  commercial  sense 
of  the  word,  we  have  no  doubt  that  although  sued  as  an  indorser 
the  liability  resulting  from  his  contract,  and  which  was  patent  on 
the  face  of  the  instrument,  could  be  enforced  despite  the  mistaken 
designation  as  indorser  in  the  pleadings.     Chorn  v.  AferrUU  9  La^ 
Ann.  533.     But  such  is  not  the  case  here,  where  the  party  sued  as 
an  indorser  is,  so  far  as  can  be  discovered  by  the  paper  itself,  nothing 
but  a  commercial  indorser,  the  notes  being  drawn  to  his  order,  and 
by  him  indorsed  in  blank.     However,  if  the  rule  in  CJiorn  v.  Mer- 
rill ought  not  to  be  applied  to  a  case  where  the  suretyship  depends 
on  proof  dehors  the  note,  wo  think  it  has  application  where  the  proof 
relied  on  to  show  the  suretyship  has  been  admitted  without  formal 
objection,  and   such   is   the   case  here,  for  none  of   the  objections 
noted  ill  the  record  contain  such  statement  of  grounds  as  to  render 
the  objections  in  the  note  of  evidence  equivalent  to  bills  of  excep- 
tion.    Before  considering  the  proof  on  the  subject  of  the  surety- 
ship, which  is  conflicting,  wo  will  consider  the  relation  of  the  part- 
ies as  shown  by  the  notes  and  the  testimony,  as  to  which  no  conflict 
exists.    The  proof  of  that  nature  is.  that  the  notes  were  delivered 
by  the  makers  to  the  present  holder  in  the  condition  in  which  thej 
now  are,  with  the  indorsement  of  the  payee  on  them,  thus  showing 
that  they  were  indorsed  by  the  payee  for  the  benefit  of  the  makers, 
and  left  with  them  for  use.     Did  this  state  of  facts  alone  render  the 
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payee  and  indorser  so  liable  as  surety  as  not  to  entitle  him  to  pro- 
test and  notice  ?  There  can  be  no  doubt,  as  taught  by  an  over- 
whelming current  of  authority,  going  back  almost  to  the  birth  of 
our  jurisprudence,  that  one,  who,  not  a  party  to  commercial  pape** 
indorses  it,  becomes  a  mere  surely,  not  entitled  to  protest  and 
notice.  Weav&r  y.  Marvel,  and  authorities  there  cited.  There  can 
also  be  no  doubt  since  Weaver  v.  Marvel,  12  La.  Ann.  517,  that  an 
accommodation  indorser  is  quoad  the  holder  a  mere  commercial 
indorser,  entitled  as  such  to  due  notice.  Ball  v.  Oreaud,  14  La, 
Ann.  305;  Field  v.  Delta  Co.,  21  id.  25;  Cram,  Ea^r,  v.  Trudeau,  19 
id.  308. 

It  is  evident  that  the  indorsement  in  the  present  case  does  not 
come  within  the  first  rule  to  which  we  have  referred,  because  the 
paper  is  drawn  to  the  order  of  the  indorser,  and  he  is  not  only 
therefore  not  to  be  considered  a  third  party  to  the  paper,  but  is  on 
the  contrary  a  regular  commercial  payee,  through  whose  blank  in- 
dorsement the  formal  title  regularly  passed.    We  think  it  is  also 
equally  clear  that  the  mere  fact  of  the  paper  having  been  delivered 
to  the  holder  by  the  drawers  does  not  j>er  se  create  the  relation  of 
suretyship,  because  it  simply  shows  the  indorsement  to  have  been  one 
for  accommodation.    True,  in  Crane  v.  Trudeau,  the  court,  in  recog- 
nizing the  settled  rule  that  an  accommodation  indorser  was  entitled 
to  notice,  said  that  where  the  transferee  of  a  note  takes  it  from  the 
maker  with  the  indorsement  on  it  the  indorser  was  a  mere  surety; 
bat  as  said  in  Field  v.  Delia  Co,,  this  statement  was  purely  obiter, 
and  was,  we  think,  not  well  founded.    In  Weaver  v.  Marvel,  12  La. 
Ann.  517,  the  notes  were  delivered  by  the  maker  with  the  indorse- 
ment, and  yet  as  the  parties  were  formal  parties  to  the  paper,  the 
relation  of  accommodation  indorsers  was  applied.    Such  is  the  gen- 
eral rule.     Dan.  on  Neg.  Inst.  522.     We  have  been  able  to  find  no 
case  in  the  bocks  holding  that  where  a   note  was  delivered*  to  a 
third  party  with  the  indorsement  of  the  payeee  that  that  fiict 
alone  made  the  payee  other  than  an  accommodation  indorser.  There 
is  testimony  in  the  record  tending  to  show  an  express  agreement 
of  suretyship  on  the  part  of  the  indorser.     The  plaintiff  testifies 
that  the  money  was  loaned  on   the  express  understanding  with 
the  indorser  that  he  should  become  the  surety;  the  defendant^ 
that  he  indorsed  for  the  accommodation  of  the  makers,  without 
any  knowledge  of  when  or  from  whom  the  money  was  to  be  obtained. 
There  is  nothing  to  discredit  either,  and  no  facts  upon  which  we 
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•can  form  an  estimate  of  probability.  Under  this  state  of  facts,  the 
burden  of  proof  being  on  the  plaintiff,  and  the  written  contract 
being  in  the  form  of  a  commercial  indorsement,  we  can  only  follow 
the  legal  presumptions  and  conclude  that  the  bnrden  being  on  the 
plaintiff,  he  has  failed  to  make  out  his  case. 

These  matters  being  disposed  of,  we  have  for  solution  the  onlj 
•other  question :  Was  the  indorser  discharged  by  want  of  due  protest 
and  notice?    The  notes,  as  we  have  seen,  were  demand  notes, 
dated  Juno  22  and  27,  1874;  they  were  protested,  and  notice  given 
on  the  2Gth  March,  1879,  four  years  and  nine  months  from  their 
date.     The  position  of  plaintiff  is,  first,  that  protest  and  notice  are 
only  necessary  when  the  obligation  matures,  and  that  a  demsud 
note  only  matures  when  payment  is  demanded;  second,  that  if  a 
reasonable  time  is  the  test,  the  facts  of  this  case  show  the  delay  to 
have  been  reasonable.     1.  The  universal  rule,  we  take  it,  is  &tX  a 
demand  note  must  be  presented  within  a  reasonable  time;  and 
while  the  text  writers  and  books  are  full  of  cases  wherein  the  qaee- 
lion  of  what  constitutes  reasonable  time  is  discussed,  we  haye  been 
referi*ed  to  no  authority,  except  one  ciise,  to  which  we  will  her^- 
iif  ter  advert,  questioning  the  general  rule  that  reasonable  time  is 
the  criterion  by  which  to  fix  the  period  of  presentment  on  demand 
notes.    Bayley  on  Bills,  §  324 ;  Story  on  Bills  of  Ezdiange,  §  325; 
1  Pars.  Notes  and  Bills,  263;  Dan.  on  Neg.  Inst,  §  610.    The  fact 
of  the  note  bearing  interest  does  not  alter  the  rule,  although  it  may 
be  an  element  of  fact  in  ascertaining  what  is  a  reasonable  time. 
See  Dan.  on  Neg.  Inst.,  loc.  ciL;  De  Lane  Co.  v.  Fredick  Stolen,  5 
R.  I.  1T9;  Ayer  v.  Hulchins,  4  Mass.  370;  Thurston  v.  McKown, 
^  id.  428;  Hemmenway  v.  StonSy  7  id.  68;  Field  v.  Nickersonj  13 
id.  131,  137,  138;  Stochbridge  y.  Damon,  5  Pick.  223;  Thomson  v. 
Hale,  C  id.  259;  Sylvester  v.  Crapo,  15  id.  92;  Stevefis  v.  Bruce,  "21 
id.  103;  Ranger  v.  Cary,  1  Mete.  369;  Am.  Bank  v.  Jenness,  2  id.2S8; 
Knowles  v.  Parker,  7  id.  31;  Tucker  v.  Smith,  4  OreenL  415;  />w- 
neit  v.  Wyman,  13  Vt.  485;  Camp  v.  Clark,  14  id.  287;  Nevins  v. 
Townsend,  6  Conn.  6;   Wetley  v.  Andrews,  3  Hill,  582;  Carll  v. 
Brown,  2  Mich.  401. 

The  one  case  differing,  as  we  think,  from  the  entire  current  ol 
autliority  is  that  of  MerrStt  v.  Todd,  23  N.  Y.  28;  but  it  was  de- 
cided by  a  divided  court,  and  its  correctness  has  been  qnesdoaed. 
Herrick  v.  Woolverfon,  41  N.  Y.  595;  s.  c,  1  Am.  Kep.  461.  Hq.w- 
xjvtM*.  even  did   its  reasoning  raise  doubt  in  our  minds  as  to  the 
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currecuii'ss  of  the  general  commercial  law,  wo  would  hesitate  long 
Wfurc  departing  from  the  general  rule  of  the  law  merchant  on  the 
amhority  of  one  decision,  which  linn  been  aptly  said  ^'wasa  de- 
parture from  every  case  in  this  country  previously  decided  on  the 
same  point."  41  N.  Y.  595.  But  the  reason  of  the  conclusion  in 
Merrilt  v.  Todd  is  not  in  our  view  satisfactory;  it  seems  to  have, 
in  a  large  measure,  i-csulted  from  a  desire  to  arrive  at  some  more 
certain  test  than  that  of  a  reasonable  time,  which  in  the  nature  of 
things,  depends  on  the  facts  of  each  case.  In  seeking  this  end  it 
<'8tablishosa  principle  which  extends  the  time  for  preisentment  to  an 
indefiuiie  period,  and  if  it  does  not  render  less  certain,  assuredly 
riMiders  less  equitable,  the  wise  principle  of  reasonable  delay  by 
allowing  a  holder  to  indulge  in  any  delay,  however  unreasonable. 
The  only  remaining  question  then  is,  was  the  delay  of  nearly  five 
yiars  in  tho  present  case  nnreasonable?  The  parties  were  both 
residents  of  this  city,  and  in  the  absence  of  particular  or  peculiar 
conditions  the  question  would  seem  hardly  to  admit  of  but  one,  an 
affirmative  answer.  The  plaintiff  explains  and  justifies  the  delay 
by  tho  conduct  of  the  indorser,  who  he  swears  made  frequent  prom- 
ises and  statements,  by  which  he  was  induced  to  abstain  from 
demanding  payment.  But  on  this  subject  we  have  the  same  con- 
flict of  testimony  as  that  previously  stated.  The  delay  being,  if 
unexplained,  clearly  unreasonable,  and  the  testimony  by  which  it  is 
sought  to  be  explained  being  directly  contradicted,  without  auy 
preponderance  in  either  the  number  or  credibility  of  the  witnesses, 
the  only  conclusion  left  open  for  our  adoption  is  to  hold  that  the 
delay  of  nearly  five  years  not  being  explained  it  is  evidently  un- 
ivasonable,  and  the  Indorser  is  therefore  discharged. 

It  is  therefore  ordered  that  the  judgment  below  rendered  against 
F.  Wintz  be  and  the  same  is  hereby  reversed,  and  it  is  ordered  that 
there  be  judgment  against  the  plaintiff  and  in  favor  of  Wintz, 
Injecting  plaintiff's  demand  with  costs  in  both  courts. 

Judgment  reversed. 
Rehearibg  refused. 
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(82  La.  Ann.  836.) 

Criminal  law  -  -  rape  —  indictment  —  requitUee. 

In  an  indictment  for  abetting  a  rape  actnally  committed  bj  "  a  peTMB  na 
known,"  it  is  not  necesBary  to  allege  that  each  person  was  a  male,  or 
capable  of  committing  rape ;  tbe  use  of  the  word  "  violently  "  instead  d 
'*  forcibly  **  does  not  vitiate  it ;  *  and  the  omission  of  the  words  "  against  tb 
form  of  the  statate."  etc.,  cannot  be  urged  on  motion  in  arrest. 

CONVICTION  of  aiding  and  abetting  a  rape.    The  opinioD 
states  the  facts. 

J.  J,  FoUyy  for  defendant* 

Spencer,  J.  The  defendant  was  indicted,  tried,  and  oonricted 
as  a  principal,  in  the  second  degree,  in  the  crime  of  rape.  The 
indictment  charges  in  substance  "  that  a  certain  person/'  io  the 
jurors  unknown,  ''with  force  and  arms,  in  the  parish  of  Orleans, 
etc.,  in  and  upon  one  Helen  Monaghan  feloniously  and  violeDtlv 
did  make  an  assault,  and  her,  the  said  Helen  Monaghan,  then 
violently  and  against  her  will,  feloniously  did  ravish  and  canall; 
know  ;  and  the  grand  jurors,  etc.,  further  present  that  one  Caroline 
Williams,  etc.,  with  force  and  arms,  etc.,  feloniously  was  present, 
aiding,  abetting,  and  assisting  the  said  person,  etc.,  the  felouj 
aforesaid  to  do  and  commit,  coutrary  to  the  form  of  the  statute, 
etc."  From  u  judgment  sentencing  her  to  imprisonment  for  lif^t 
defendant  appeals. 

Iler  counsel  relies  upon  the  following  points  for  reversal  of  the 
sentence: 

First.  That  the  charge  against  the  principal  in  the  first  degree 
does  not  contain  the  essential  words  "  by  force,"  or  "  words  equally 
siguilicant;"  that  the  word  "violently"  is  not  synonymous  with 
or  the  equivalent  of  **  forcibly,"  and  does  not,  therefore,  aptly  ex- 
press the  idea  of  the  law  in  its  definition  of  rape,  which  is  defined 
to  be  '^  having  unlawful  and  carnal  knowledge  of  a  woman /orn^Jf 
and  against  her  will."    4  Bl.  Com.  210. 

*To  same  effect,  Wcdllng  v.  Siatt^  7  Tex.  Ct.  App.  ttr>. 
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SeconcL  That  the  chaige  against  the  principal  in  the  first  de* 
g^rec  shoald  have  been  that  his  act  was  "  against  the  form  of  the 
statnte,  etc.^ 

Third.  That  it  shoald  jndioially  appear  from  the  face  of  the 
indictment  that  the  nnknown  principal  was  a  male  capable  of  oom* 
mi  icing  rape. 

The  two  last-named  objections  have,  we  think,  little  force  in 
them.  The  charge  is  that  an  unknown  person  didcammU  the  crime 
o(  rape.  If  so,  then  the  inference  is  inevitable  that  the  person  was 
capable  of  so  doing. 

If  there  was  any  force  in  the  second  objection,  it  comes  too  late 
in  a  motion  in  arrest.  It  is  a  formal  defect  (if  defect  it  is),  ap- 
parent on  the  face  of  the  indictment,  and  should  have  been  urged 
by  demurrer  or  motion  to  quash  before  triaL     B.  S.  1064. 

The  first  point  presents  more  difficulty.  It  is  true  that  where 
an  tndiotment  charges  one  as  present,  aiding,  and  assisting  another 
in  the  commission  of  a  felony,  the  charge  against  the  principal  in 
the  first  degree  shoald  be  in  form  and  substance  sufficient  to  main* 
tain  his  conviction. 

The  only  qnestion  as  to  its  sufficiency  in  the  present  case  arises 
out  of  the  use  of  the  word  "violently  "  in  place  of  '*  forcibly  *'  or 
"  by  force."* 

It  is  not  claimed  that  the  indictment  must  follow,  %psi8simia 
verhUf  the  language  of  the  common-law  definitions.  But  it  is 
claimed,  and  justly,  we  think,  that  where  these  words  are  not  used 
their  substitutes  must  be  synonymous  or  equivalent,  and  apt  for  the 
expression  of  the  legal  idea  involved  in  the  definition. 

This  precise  question,  t. «.,  the  use  of  ^'violently''  in  place  of 
^forcibly,"  in  charging  rape,  was  presented  in  the  case  of  the 
State  of  Maine  r.  Black,  reported  in  89  Me.  322.  The  Supreme 
Conrt  of  that  State  in  that  case  held  that  the  word  "  violently  " 
was  not  an  equivalent  of  "forcibly,"  and  did  not  convey  with 
technical  accuracy  the  idea  of  farce,  as  involved  in  the  crime  of 
rape.  We  are  not  able  to  agree  with  that  court  in  its  conclusions 
on  (his  qnestion  of  philology.  Webster  defines  "violence"*  as,  in 
its  primary  sense,  meaning  "physical  force,*'  and  "violently**  he 
defines  as  signifying  "  with  force,**  '^forcibly.** 

We  think,  therefore,  that  where  it  is  charged  that  the  person 
unknown  did  "  violently  and  against  her  will  feloniously  ravish 
<.nd  carnally  know**  Helen  Monaghan,  the  words  do  convey  apUy 
Vol.  XXXVI—  36 
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the  idea  that  the  act  was  done  ^' by  force"  or  '^forciblj."   The 

tendency  of  modem  jorispradence  is  to  relax  the  strict  tediucal 

i-ulcs  of  the  common  law,  and  to  look  rather  to  substance  than 

iorm,  to  ideas  rather  than  words* 

We  think  there  is  no  error  in  tiie  judgment  appealed  from,  and 

it  is  affirmed. 

Judfmeni  afirwui 

Behearing  refosed* 


State  v.  Wright. 

(88  La.  Ann.  1017  J 
OrinUmal  taw  —  cuppe^l  by  ueaped  primm$r. 

An  appeal  from  a  criminal  oonviotion  cannot  be  proseoated  bgra  hflllM 

defendant.* 

nOKVIGTION  of  larceny.     The  opinion  states  the  pbini 

«7.  A*  W.  Lawryy  district  attorney,  for  State. 

W.  G.  McDmald,  Boon  £  Howell,  Edwards  &  PaUetwrn  and/. 
•Henry  Shepherd^  for  appellant. 

Levy,  J.  In  this  case  the  defendant,  Ben.  Wright,  was  triad 
and  convicted,  in  the  District  Oourt  of  Bienyille  parish,  of  the 
crime  of  larceny,  and  by  judgment  of  said  court  sentenced  to  two 
years'  imprisonment  at  hard  labor  in  the  penitentiary,  and  has 
taken  an  appeal  to  this  court  The  district  attorney,  representuig 
the  State,  has  filed  a  motion  for  the  continuance  of  the  case,  vA 
supports  it  with  an  affidavit,  in  which  he  declares  that  the  prisoner 
has  escaped  from  the  custody  of  the  law,  and  is  now  a  fugitive 
from  justice,  as  affiant,  said  district  attorney,  has  been  creditaUj 
informed.  We  are  unable  to  find  any  preoedent  in  the  reported 
cases  of  the  Supremo  Court  of  this  State  in  which  a  similar  motion 
has  been  made  or  acted  upon . 

While  the  affidavit  is  vague  and  uncertain,  we  reasonably  io^^^ 
from  the  record  that  this  escape  has  taken  place  since  the  convic* 

•  To  same  effect,  Ptoplt  ▼.  Genet  (00  N.  T.  8(D»  U  Am.  Befk  SlBb 
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tioDy  seDtence  and  judgment  were  had.  We  shall  take  cognizance 
of  the  suggestion  made  in  his  motion  and  affidavit  by  the  law  offi- 
cer, prosecuting  in  the  name  and  by  the  authority  of  the  State. 
WhQe  a  prisoner,  who  has  escaped  the  custody  of  the  law  pending 
his  appeal,  cannot  by  counsel  prosecute  his  appeal,  we  are  not  pre- 
pared to  say  that  upon  a  mere  suggestion  of  such  escape  or  reported 
escape  we  would  be  justified  in  dismissing  his  appeal;  still  we  are 
of  opinion  that  unless  in  the  hands  or  custody  of  the  law  we  can- 
not try  the  case.  We  find  in  the  Southern  Law  Reriew  for  October- 
November,  1880,  a  digest  of  a  case  recently  decided  in  the  Supreme 
Court  of  California,  entitied  People  v.  Redinger,  in  which  this 
identical  point  is  decided.*  From  this  digest  it  appears  that  '*  de- 
fendant was  convicted  of  murder  in  the  first  degree  and  was 
sentenced  to  be  hanged.  An  appeal  was  taken,  pending  which 
defendant  escaped  from  custody.  On  motion  of  the  attorney-gen- 
eral to  dismiss  the  appeal  it  was  held  that  although  defendant 
could  not  prosecute  his  appeal  by  counsel,  having  waived  that 
right  by  breaking  jail,  yet  the  motion  to  dismiss  was  denied,  but 
ordered  that  the  appeal  stand  dismissed  unless  defendant  return  to 
custody  before  May  1,  1881.  A  convicted  murderer  has  no  right 
to  appear  by  counsel  in  an  appeal  from  the  judgment  of  the  lower 
ooart^  where  it  appears  that  he  has  escaped  from  custody,  and  his 
appeal  will  be  dismissed  unless  he  return  to  custody.*' 

Disposed  to  recognize  the  correctness  of  this  decision  and  action 
of  the  court  in  the  case  cited,  we  adopt  the  course  therein  pre- 
sented, and  it  is  therefore  ordered  that  this  case  be  continued  until 
the  next  term  of  this  court,  which  will  begin  at  Shreveport,  on  the 
second  Monday  of  October,  1881,  and  if  in  the  meantime  the  pris- 
oner, Ben.  Wright,  does  not  return  to  the  proper  custody  of  the 
law,  tne  appeal  herein  will  be  dismissed. 

Coie  canHnuetL 
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SCHinSIDBR  V.  iEXKA  LiFB  InSU&ANCB  OOMPAJrT 

OB  La.  Ann.  lOtt.) 

SMden^ — ttfeimuranee — proof  to  e99Ura9&rt  deathm 

m  aa  action  on  a  policy  of  life  inaarance,  where  the  iBsue  la  upon  the  daatfa  d 
the  insured,  teatimony  of  witnesaea  that  they  have  seen  the  inaured  tlivs 
ainoe  the  time  of  hia  alleged  death  is  competent,  and  the  inaoier  ia  Ml 
boand  to  bring  him  bodily  before  the  court. 

ACTION  on  life  insunince  policies.    The  opinion  states  the 
The  plaintiff  had  judgment  below, 

Loonetf  Ji  Elsfner,  for  appellant 

71  F.  Bell  and  T.  Alexander^  for  appellee. 

Fekner,  J.  Plaintiff  herein,  holding  policies  of  insonuioe  upoa 
the  life  of  her  husband,  William  Wackerle,  brought  this  suitagaiiut 
the  defendant,  and  on  a  former  trial  recovered  judgment  An  ajyesl 
was  taken  to  this  court  at  the  Monroe  term  of  1878.  At  thattenn, 
defendant  filed  affidavits  to  the  effect  that,  since  the  trial  in  the 
District  Court  it  has  been  discovered  that  William  Wackerk,  the 
husband  of  plaintiff,  and  the  person  upon  whose  life  the  insnraoce 
was  effected,  was  not  dead,  but  was  then  actually  living  in  Califor- 
nia. Upon  these  affidavits  the  court  set  aside  the  judgment  and 
remanded  the  case  to  the  District  Court,  with  instructions  to  re- 
ceive proof  solely  as  to  the  existence  of  the  insured,  and  then  to 
render  judgment  between  the  parties  upon  such  new  proofs  and  the 
evidence  taken  ^n  the  former  trial.  See  case  reported  in  30  La.  Add- 
1198.  Upon  the  second  trial  in  the  District  Court,  had  in  com- 
pliance with  above  decree,  judgment  was  rendered  for  the  defend- 
ant, and  plaintiff  has  taken  this  appeal  therefrom. 

Appellant  excepts  to  two  rulings  of  the  judge  a  quo  in  the  ooane 
of  the  trial,  viz.: 

[Omitting  the  point] 

Second.  Error  is  alleged  in  the  ruling  of  the  judge  a  ^admit- 
ting, over  the  objections  of  counsel  for  plaintiff,  the  testimony  ol 
certain  witnesses  of  defendant  taken  under  commission.  Th« 
grounds  of  objection  were  as  follows:  "  The  only  issue  in  this  ca* 
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being  the  actual  living  existence  of  William  Wackerlc,  ♦  ♦  ♦  ♦ 
the  best  and  only  conclusive  evidence  or  proof  of  the  issue  thus 
made,  is  the  personal  presence  before  this  court  of  the  person 
*  claimed  by  defendant  to  be  the  said  living  Wackerle/  and  plaintiff 
nrged  her  right  to  examine  said  persons  personally  and  before  this 
eoort;  and  further,  that  the  testimony  offered  in  this  form  was  sec- 
ondary, and  at  the  utmost  but  mere  opinions  of  witnesses." 

There  was  nothing  whatever  in  these  objections,  and  they  were 
rightly  overruled.  If  the  person,  whose  identity  was  in  issue,  had 
bceu  himself  a  party  to  the  action  as  claimant  of  some  right  based 
on  such  identity,  as  in  the  famous  Tich borne  case,  the  opposite  party 
might  have  demanded  a  view  of  his  person  and  the  opportunity  of 
personal  ozammation  in  presence  of  the  court.  Such  was  not  the 
case  here.  The  person,  whose  identity  wf^  ia  question,  was  not  a 
party  to  this  suit  and  was  not  within  reach  of  its  process,  and  was 
in  no  manner  subject  to  its  orders.  If  he  had  been  within  the 
reach  of  process  of  the  court,  plaintiff  would  have  had  the  same 
right  to  invoke  it  to  compel  his  attendance  that  the  defendant  had. 
As  he  was  not  within  reach  of  its  process,  neither  party  had  power 
to  enforce  his  attendance;  and  the  law  imposes  impossible  duties  on 
no  one. 

A  free  man  is  not  subject  to  the  possession  and  control  of  another, 
his  body  cannot  be  offered  or  filed  in  evidence,  and  he  is  not  to  be 
treated  like  a  document  of  which  profert  or  oyer  may  be  claimed. 

It  would  have  been  of  no  advantage  for  any  purpose  to  have 
bronght  the  person  hero.  Wackerle  had  never  lived  in  Shreveport, 
and  was  not  known  either  to  the  judge  or  to  any  other  person  here. 

Defendant  obtained  his  pergonal  attendance  at  a  place  where  he 
and  his  wife  had  lived  together,  and  where  there  were  many  persons 
wbo  knew  them  both.  He  gave  ample  notice  to  plaintiff  of  the 
time  and  place,  when  and  where,  he  would  be  produced  and  testi- 
mony of  witnesses  taken  as  to  his  identity. 

This  is  more  than  the  law  would  require.  Where  the  question  is 
whether  a  party  is  dead  or  not,  the  testimony  of  persons  who  knew 
him,  and  who  swear  that  they  have  seen  and  conversed  with  him 
living,  since  the  date  of  the  alleged  death,  is,  under  every  aspect, 
conijietont  evidence. 

The  testimony  conclusively  establishes  that  Wackerle,  the  iden- 
tical person  whose  life  was  insured,  is  still  living,  and  unmasks  one 
of  the  boldest  and  most  scandalous  schemes  of  fraud  upon  defend* 
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ant,  the  court  and  plaintiff's  own  counsel,  ever  conceived  and  carried 
to  the  very  verge  of  success. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment 
appealed  from  be  affirmed  at  appellant's  cost, 

JudgmmU  affinmed. 


EnrosBURT  v.  Whitakbil 

0B  La.  Aim.  lOttt.) 

WiU'^eapaeUff  —  intawUjf  —  evidence  -^pngeumptlon. 

Partial  insaalty  does  not  diflquality  from  making  a  will ;  a  will  made  la  a  ladd 
interval  bj  a  person  liabiiaally  insane  is  valid;  and  where  there  is  DOfihia; 
unreaaonable  on  the  ftice  of  the  will  of  one  habituallj  insane,  it  will  be  pn- 
earned  to  have  been  in  a  ladd  interval, 

PROCEEDING  to  annul  a  will    The  opinion  states  the  beta. 
The  will  was  annulled  below. 

Merrick,  Race  di  Foster^  for  plaintiffs  and  appellees. 

J.  &  i6  J,   T,  Whitaker,  for  defendants  and  appellants. 

PocHEy  J.  This  is  a  contest  over  the  will  of  0.  M.  Bowditch»  i 
resident  of  this  city,  who  died  in  Sherborn,  Massachussetts^  on  the 
Ist  of  August,  1877,  and  whose  succession  was  opened  and  is  now 
pending  in  the  Second  District  Goqrt  of  the  parish  of  Orlesos. 
The  plaintiffs'  widow,  Sarah  Kingsbury,  a  sister,  Granville  Bowditch, 
a  brother,  William  B.  H.  Dowse,  a  nephew,  and  Deborah  P.  Dowse, 
a  niece,  of  the  deceased,  seek  to  have  said  will  annulled  on  the 
ground  of  the  insanity  of  the  testator  at  the  date  of  the  will,  and 
for  several  years  before. 

Defendants  filed  a  general  denial,  and  specially  deny  that  at  Uie 
date  of  said  will  the  testator  was  of  unsound  mind,  or  in  any  wsj 
incapacitated  from  making  a  will. 

The  judgment  of  the  lower  court  was  in  favor  of  plaintiffs,  as- 
nulling  the  will  and  rescinding  all  orders  for  the  probate  and  execo* 
tion  of  the  same,  and  defendants  have  appealed. 

The  will  was  made  in  this  city,  under  the  olographic  form,  sod 
is  in  the  following  words: 
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"  New  Orleans,  June  24,  1876. 

^Knowing  the  uncertainty  of  human  life,  I,  Oalen  Mel?in 
Bowditch,  make  this  my  last  will  and  testament  Having  never 
been  married,  and  having  no  children,  I  give  and  bequeath  all  my 
property,  real,  personal,  and  whatever  I  may  die  possessed  of,  to  my 
sister  Mary  Ann  Bowditch,  now  married  to  Samuel  Fiske,  in  the 
town  of  Slierborn,  Massachusetts. 

''I  appoint  John  S.  Whitaker executor  of  this  my  last  will,  with 
seizin  of  my  estate.  0.  M.  Bowditch." 

The  case  has  been  very  warmly  and  ably  contested ;  the  evidence  is 
very  voluminous  and  somewhat  conflicting,  but  after  a  careful  perusal 
and  comparison  of  all  the  testimony,  aided  by  the  able  briefs  of  coun- 
sel in  the  case, we  are  compelled  to  disagree  with  our  learned  brother  of 
the  Distiict  Court  in  his  conclusion  thatO.  M.  Bowditch  was  of  un- 
sound mind,  and  under  mental  incapacity  to  make  a  valid  will  on  the 
24th  of  June,  1876.  Sanity,  or  soundness  of  mind,  being  the  nat« 
nral  condition  of  man,  insanity  is  never  to  be  presumed,  but  must 
be  afflrmatively  and  contradictorily  established.  This  rule,  which 
is  founded  on  reason  and  common  sense,  is  sanctioned  by  the  juris- 
prudence of  England,  France  and  of  our  own  country,  and  has  been 
consecrated  by  the  most  distinguished  authors  on  this  subject. 
This  wholesome  rule  has  a  peculiar  application  in  a  case  like  this, 
when  the  will,  written  by  the  testator  himself,  presents  a  series  of 
wise  and  judicious  dispositions,  contains  no  contradictions,  no  ex- 
travagance, not  a  sentence,  not  a  word,  indicating  that  it  was  the 
offspring  of  a  **  mind  diseased,"  and  it  throws  upon  the  heirs  attack- 
ing the  will  the  burden  of  proof  of  the  unsoundness  of  mind  of  the 
testator  at  the  date  of  the  testament  Chandler  v.  Barrett,  21  La. 
Ann.  60.  This  task  was  undertaken  by  the  plaintiffs,  and  in  our 
opinion,  they  have  failed.  After  a  close  inspection  of  the  record, 
which  contains  nine  hundred  and  two  pages,  we  have  gathered  the 
following  facts  which  bear  upon  this  controversy : 

Galen  Melvin  Bowditch,  a  native  of  Massachusetts,  moved  to  and 
settled  in  Louisiana  in  the  year  1830.  By  reason  of  his  early 
experience  in  marine  affairs  he  was  soon  employed  in  the  service 
of  the  United  States  customs  as  boarding  inspector  at  the  south* 
west  pass  of  the  Mississippi  river,  in  which  employment  he  was 
retained  for  twenty-five  years.  With  a  good  salary,  and  living  in  a 
dreary  and  lonely  place,  where  he  had  few  or  no  opportunities  o( 
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spending  his  means,  being  naurally  indastrious  and  economical, 
he  soon  accumulated  some  money,  which  he  invested  mainly  in 
railroad,  insurance  and  bank  stock,  and  other  securities.  After  the 
war,  and  during  the  damaging  administrations  which  controlled 
the  destinies  of  our  State,  and  under  the  various  financial  commo- 
tions  wliich    shook    the   whole    country,    his    investments  wen 
subjected   to  serious  losses,   and  his  handsome  competency  vm 
materially  reduced.     These  circumstances,  coupled  with  the  cbar« 
acter  of  his  associations,  and  the  habits  contracted  at  the  Balixe, 
mainly  his  too  fi'ee  indulgence  in  ardent  spirits,  preyed  uponhis 
mind,  and  rendered  him,  as  ho  says  in  one  of  his  letters  to  his 
favorite  sister,  Mrs.  Fiske,  irascible,  sad  and  despondent.    Under 
these  exciting  causes  he  became  subject  to  delirium  tremens,  mani- 
fested  by  paroxysms  of  rage  and  violence  bordering  upon  madness, 
and  producing  temporary  or  intermittent  insanity.    These  attacks 
rendering  him  intolerable  and  at  times  dangerous,  he  was  frequent!/ 
arrested  and  confined,  sometimes  in  jail  and  three  times  in  diflferent 
insane  asylums.     One  of  these  attacks  occurred  in  the  year  1874, 
in  Massachusetts,  where  he  was  visiting  his  relatives;  it  was  of 
unusual  violence,  and  culminated  in  his  incarceration  in  the  Wor- 
cester asylum  in  that  State.    This  circumstance  drew  the  earnest 
attention  of  his  relatives  to  his  condition,  and  some  of  them,  not 
from  a  feeling  of  kindness  for  him,  but  of  keen  interest  for  the 
safe-keeping  of  his  fortune  (which  was  exaggerated),  were  instm- 
mental  in  procuring  his  direct  confinement,  and  from  that  time 
were  relentless  in  their  efforts  to  deprive  him  of  the  administration 
of  his  property.     This  is  apparent  from  a  letter  of  Rev.  Mr.  Dowse 
to  Mr.  Peterson,  on  September  18,  1874,  and  by  the  course  of 
Dowse,  Jr.,  in  the  interdiction  proceedings  instituted  by  him  on 
the  24th  of  June,  187C.     And  the  evidence  fails  to  show  that  at 
any  time  the  Dowse  family  had  given  proof  of  any  particular  friend- 
ship or  kindly  feelings  for  the  deceased.     A  great  deal  has  been 
said  about  the  insane  delusion  under  which  the  deceased  had  con- 
ceived an  unfounded  prejudice  against  the  Rev.  Mr.  Dowse  and 
his  children,  as  well  as  against   Mrs.   Kingsbury  and  Oranville 
Bowditch. 

It  is  manifest  that  he  had  no  fondness  for  them,  especially  the 
Rev.  Mr.  Dowse,  whom  he  styled  an  "orthodox  thief"  in  one  of  his 
letters.  But  we  fail  to  see  any  insane  delusion  in  this  circumstance. 
This  antipathy  resulted  from  natural  causes,  and  sprang  up  long 
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before  any  suspicion  arose  as  to  the  soundness  of  his  mind,  and  in 
our  opinion  it  was  rational  and  well  founded.  In  a  letter  of  the 
17th  of  November,  1804,  to  his  sister,  Mrs.  Fiskc,  the  testator,  who 
was  paying  to  Rev.  Mr.  Dowse  tS  u  week  for  the  board  of  his 
mother,  complains  that  Dowse  had  called  for  an  increase  of  boards 
on  the  pretext  that  the  old  lady  gave  too  much  trouble  to  his 
daao^hters,  and  Bowditch  uses  the  following  language  about  the 
reverend  gentleman:  **  I  felt  very  much  irritated  to  think  he  should 
want  me  to  pay  more,  and  to  hire  a  house,  particularly  at  this  time 
when  my  affairs  look  so  bad,  therefore  I  wrote  him  a  very  abrupt 
letter,  perhaps  too  much  so." 

And  tins  same  feeling  prevails  in  every  letter  when  he  happens  to 
mention  him.  He  also  complained  of  his  other  relatives,  to  whom 
he  had  at  times  loaned  money,  and  who  declined  to  settle  with 
him,  even  when  requested  to  turn  it  over  to  Mrs.  Fiske,  his  sister, 
who  was  very  poor,  id  debt  and  in  need. 

These  feelings  of  coolness  and  apathy  were  kindled  and  crystal- 
ized  into  hatred  and  rage  when  he  discovered  that  these  same  rela- 
tives had  co-operated  in  having  him  incarcerated  in  the  Worcester 
asvlum. 

Soon  after  his  release  from  that  asylum,  in  a  letter  to  a  friend, 
on  October  30th,  1874,  he  uses  the  following  language:  ''You  will 
recollect  the  day  I  saw  you  in  Boston,  and  that  I  promised  to  meet 
yon  tlie  next  day  at  the  '  Advertiser  building.'  I  went  there  and 
could  not  find  yon.  The  same  day  I  heard  that  Dowse  was  trying 
to  get  me  back  again  at  Woi-cester  asylum,  and  as  I  have  no  fhends 
at  Ashland  or  Siierbom,  they  cai*e  nothing  further  for  me  than  to 
get  my  money;  I  concluded  to  i-eturn  at  once  to  New  Orleans,  and 

get  clear  of  the  d -d  s.     Here  I  have  friends,  and  Dowse  would 

stand  a  worse  chance  than  I  did  at  Sherborn." 

In  addition  to  close  reasoning,  and  a  remarkable  composition  for 
a  man  recently  released  from  an  insane  asylum,  this  letter  shows 
very  good  reasons  for  the  bitterness  of  the  testator's  feelings  for  his 
"orthodox  brother-in-law." 

Another  feature  of  incurable  insanity,  relied  upon  by  plaintiffs, 
IS  in  his  mania  for  picking  from  the  streets  cigar  stumps,  rags, 
garbage  and  other  stuff,  and  carefully  storing  the  same  in  his  room 
B8  vahiables.  This  certainly  proves  an  acute  mania,  and  partakes 
of  tlic  nature  of  insanity,  but  it  appears  from  the  evidence  that  this 
mania  was  apparent  only  during  his  attacks  of  mama  apoiu,  and 
Vol.  XXXVI-36 
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were  brought  about  by  the  same  causes  which  we  have  herebofora 
described  and  accounted  for;  and  these  circumstances  fail  to  shov 
insanity  or  mental  incapacity  to  make  a  will  or  enter  into  a  bina- 
ing  contract  at  the  date  of  the  execution  of  this  will. 

In  the  case  of  Chandler  y.  BarreU,  reported  in  21  La.  Ann.  60, 
It  was  proved  that  the  testatrix  had  once  ran  upon  the  roof  of  a 
house,  trying  to  escape  from  an  imaginary  robber ;  that  she  once 
burned  all  her  clothing ;  that  she  suspected  her  children  of  mtend- 
ing  to  boil  her  in  a  kettle»  and  had  committed  many  and  more 
incongruous  acts  than  those  charged  against  the  testator  in  this 
case,  and  yet  the  court  refused  to  set  aside  the  will  in  that  case. 
See,  also,  the  case  of  HAtrt  v.  Wvnny  24  La.  Ann.  386.  We  fail  io 
see  how  this  mania  of  itself  could  incapacitate  him  from  adminis- 
tering or  disposing  by  will,  or  otherwise,  of  his  property,  esiieciallj 
as  the  evidence  shows  that  he  was  at  that  time,  and  always  an  in- 
telligent and  close  business  man,  well  posted  on  current  events  and 
financial  developments.  These  qualities  are  conclusively  shown  bj 
his  letters,  of  which  a  great  number  ai*e  of  record,  and  have  been 
read  by  us  with  particular  care  and  great  interest  And  it  will  be 
conceded  that  the  letters  of  a  man  in  the  condition  of  Mr.  Bow- 
ditch,  covering  a  series  of  years,  from  1864  to  1877,  written  before 
and  after  the  occurrence  of  his  fits  of  temporary  insanity,  affoid 
the  very  best  mode  of  judging  of  the  soundness  or  unsoundness  of 
his  mind. 

A  careful  perusal  of  these  letters  has  satisfied  us  that  Mr.  Bow- 
ditch  was  not  only  not  an  idiot,  an  imbecile,  or  a  confirmed  maniac, 
but  that  he  was  a  man  of  more  than  ordinary  intelligence,  of  con- 
siderable learning,  and  with  commendable  facility  of  writing,  a 
close  observer  of  men,  things,  and  of  passing  events,  and  of  strong 
and  ardent  convictions  on  business,  politics,  political  economy,  and 
on  many  other  subjects. 

Plaintiffs  rely  with  great  confidence  upon  the  testimony  of  ex- 
perts, physicians,  who  had  attended  to  Bowditch  at  various  plaoei 
and  on  different  occasions. 

Drs.  Hunter,  Logan  and  Stone,  of  this  city,  were  examined  on 
the  subject.  Neither  of  them  was  called  to  treat  the  deceased 
for  mental  disease,  but  all  of  them  had  been  called  to  prescribe 
foi  a  sore  foot,  which  had  caused  him  great  suffering,  confinement 
and  trouble. 

Dr.  Logan  does  not  state  absolutely  that  Bowditch  was  ioBao^ 
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he  says :  ^  I  can't  tell  what  his  state  of  mind  was,  because  it  seemed 
to  be  a  kind  of  intermittent  state  of  insanity." 

Dra.  Hunter  and  Stone  ventare  to  state  tiiat  he  was  incurable, 
and  that  he  must  have  been  insane  on  the  24th  of  June,  1876, 
although  they  did  not  see  him  on  that  day,  nor  for  sereral  days  or 
weeks  before.  The  physicians  examined  in  Massachusetts  lean  to 
the  same  opinion.  It  is  evident  that  these  physicians  saw  Bowditch 
only  during  his  attack  or  paroxysms,  and  not  during-his  lucid  in- 
tervals. In  the  nature  of  things,  they  were  not  sent  for  when  the 
patient  was  quiet  and  causing  no  trouble  to  his  friends  or  nurses. 

Bat  in  a  case  of  this  nature  and  of  this  importance,  we  are  not 
to  be  guided  or  influenced  solely  by  the  opinions  of  medical  men, 
who  have  examined  the  patient  under  the  most  unfavorable  cir* 
cnmstances,  none  of  whom  saw  the  deceased  on  the  day  that  he 
wrote  his  will;  or  immediately  before,  or  soon  after  the  completion 
of  the  act  We  take  the  opinions  of  the  several  physicians  as 
worthy  of  the  most  careful  examination,  and  the  most  respectful 
attention,  to  be  weighed  along  with  other  testimony,  and  all  to  be 
considered  together  in  assisting  us  to  our  own  conclusion.  21  La. 
Ann.  60 ;  29  id.  302. 

For  the  same  reasons,  we  are  not  to  be  concluded  by  the  judgment 
of  interdiction  pronounced  against  Bowditch,  by  the  District  Court, 
and  now  on  appeal  before  this  court. 

On  the  other  hand,  we  attach  great  importance  to  the  facts  and 
incidents  of  the  testator's  life,  as  related  by  his  sister  and  by  her 
husband,  by  his  life-long  friends,  and  by  those  who  were  his  daily 
and  constant  associates  for  many  years. 

When  we  are  told  by  physicians  and  other  persons  that  in  1873 
the  testator  was  insane  and  unable  to  administer  his  own  property, 
we  turn  to  his  letters  of  that  date,  which  are  well  written,  in  good 
style,  well  connected,  fall  of  wise  reflections,  showing  a  correct 
appreciation  of  all  the  author's  surroundings,  and  comparing 
letters  written  by  the  deceased  from  and  after  the  year  1873,  to 
the  end  of  July,  1876,  with  other  letters  written  by  him  during 
previous  years,  as  far  back  as  1864,  we  see  no  marked  difference  to 
jastify  the  conclusion  that  his  mind  had  been  permanently  impaired 
or  disabled. 

On  the  contrary,  we  detect  the  same  style  of  writing,  the  same 
run  of  thought,  the  same  views  on  politics,  on  the  state  of  the 
country,  on  business,  and  on  the  various  members  of  his  family. 
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la  all  of  them  we  find  repeated  expressions  of  great  friendship 
and  growing  fondness  for  his  sister  Mary  Ann,  the  uniTenal  legato, 
a  legitimate  solicitude  for  her  welfare,  great  appreciation  of  the 
kindness  and  attention  which  she  had  shown  him,  and  an  unshaken 
determination  to  provide  for  her  in  his  will  to  the  fnll  extent  of 
his  means.  In  support  of  these  views  we  insert  a  few  extracts 
from  his  letters. 

In  a  letter  of  Jane  17,  1874,  written  to  Mr.  Sinnott,  from  Ash- 
land,  Massachusetts^  we  find  the  following  passage,  which  shofi 
also  that  Bowditch  was  a  hard  drinker : 

**  Since  I  came  here  last  every  thing  seems  to  be  so  different,  so 
improved,  that  the  only  way  I  can  account  for  it  is  this:  vheol 
was  here  before  I  was  half  drunk  all  the  whole  time,  and  could  DOt 
fiee  beauties  and  improvements.  There  has  been  immense  altera- 
tions and  changes  in  the  city  of  Boston  and  vicinity.  The  roads 
are  free  of  stones,  houses  prettily  painted,  with  little  and  big  floorer 
gardens,  blooming  with  flowers,  I  think  they  look  so  nice.  I  u& 
now  sitting  in  my  sister's  little  parlor,  so  called.  ♦**!![ 
sister's  little  grand-daughter  brings  me  my  slippers,  a  glass  of  vater, 
and  says :  '  God  bless  Melvin.'  This  is  caused  by  kindness  snd 
candy,  I  presume." 

When  physicians  tell  us  that  Bowditch  must  have  been  insios 
on  the  24th  of  June,  1S76,  we  turn  to  his  will,  written  entirely  bj 
himself,  as  shown  by  the  testimony  of  Whitaker  and  Spearing, 
two  witnesses  of  unimpeached  character  and  veracity,  who  saw  and 
conversed  with  him  on  that  day  and  at  that  moment,  to  whomlM 
spoke  very  rationally  of  his  will,  and  we  must  conclude  that  the  phj- 
sicians  are  mistaken,  and  this  conclusion  becomes  irresistible  whea  ve 
read  the  following  passages  taken  from  his  letter  of  July  14,18«6- 

"Yours  of  the  9th  instant,  i*eceived  a  few  moments  aga  *  * 
I  have  i-ead  it  to  Mrs.  Canterbury,  she  says  you  are  worth  alUli* 
rest  of  my  relations  at  the  North,  and  so  says  Melvin,  your  brother 
{the  writer). 

*' About  my  case  (interdiction),  the  courts  here  areclowd,  an« 
postponed  during  the  hot  summer,  and  I  shall  have  plenty  of  tin»* 
to  make  the  defense  before  the  case  is  called  up.  *  *  •Bis* 
very  pretty  state  of  affairs  for  them  to  think  I  am  incap*hle  oi 
managing  and  taking  care  of  my  own  money  that  I  worked  haw 
and  honestly  for."        *        ♦        ♦ 

•*  Peterson  is  here,  and  will  assist  me  all  in  his  power,  whici' 
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think  18  Tery  important^  as  his  character  is  unimpeached*  *  *  * 
I  don't  know  what  Mr,  Lawyer  Nutt  oould  do  in  my  favor  out 
here;  if  the  case  was  in  Massachusetts  he  would  be  an  important 
witness  in  my  behalf." 

It  provokes  a  smile  to  read  such  reasoning  from  the  pen  of  an 
unfortunate  man^  who  was  then  sought  to  be  and  was  subsequently 
interdicted.  We  could  quote  many  such  passages  from  his  numer* 
ous  letters,  but  it  would  unnecessarily  add  to  the  length  of  this 
decision,  which  has  already  acquired  formidable  dimensions. 

Our  conclusion  is  therefore  tiiat  on  the  24th  of  June,  1876,  G.  M. 
Bowditch  was  of  sound  mind,  fully  capable  of  contracting  and  of 
making  a  valid  will,  and  that  his  will  of  that  date  should  be  eze* 
cnted  according  to  law. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment 
of  the  lower  court  be  annulled,  avoided  and  reversed,  and  that 
plaintiffs'  demand  be  rejected,  with  costs  in  both  courts. 

Ok  AppucATioiir  for  Reheabing. 

FsimsB,  J.  The  earnestness,  ingenuity  and  learning  with  which 
the  application  for  rehearing  in  this  case  is  pressed,  and  the  grow- 
ing importance  of  the  subject,  have  induced  us  most  carefully  to 
review  the  voluminous  testimony  found  in  the  record,  and  also 
to  consider  and  investigate  very  closely  the  legal  principles  by 
which  courts  should  bo  guided  in  determining  questions  of  testa* 
mentary  capacity  as  affected  by  mental  unsoundness. 

The  right  of  testamentary  disposition  is  not,  as  suggested  in  the 
brief  of  counsel,  a  mere  concession  by  the  law,  in  favor  of  the  tes- 
tator, of  a  function,  otherwise  properly  resting  in  the  law  itself,  to 
decide  what  shall  become  of  his  property  after  his  death. 

It  is  not  necessary  that  we  should  interpose  in  the  disputes 
between  Orotius  and  Furgole  on  the  one  hand,  and  Yinnius  and 
Bynkershoeck  on  the  other,  as  to  whether  this  right  finds  its  origin 
in  the  law  of  nature  or  in  the  civil  law.  SufElce  it  to  say  that  the 
civil  law  recognizes  it  as  a  clear  and  distinct  corollary  of  the  right 
of  property,  jM  utendi  et  abutendu  under  which  the  owner,  provided 
lie  harm  no  other,  may  destroy  and  annihilate  that  which  belongs 
to  him.  If  he  may  thus  destroy  it,  and  thereby  defeat  all  possible 
control  of  the  law,  it  is  difSoult  to  perceive  why,  in  exercising  the 
option  of  leaving  it  in  existence,  he  should  not  have  the  right  of 
(determining  its  disposition  after  his  death. 
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The  law,  moreover,  reoogoizes  its  own  unfitnees  to  regokte 
such  dispositions.  Its  absolute  rales  of  inheritance  necessarilj 
ignore  the  myriad  circumstances  which  should  properly  exercise 
their  influence  o?er  tho  distribution  of  the  dead  man's  estate,  snch 
as  the  differences  in  condition,  sex,  age,  infirmity,  necessity,  ci 
those  equally  related,  and  the  claims  of  friendship,  lo?e,  senrioHy 
favors  and  kind  treatment.  It  also  considers  the  protection  sod 
care  secured  for  old  age  or  infirmity  by  the  possession  of  this  salo- 
tary  power.  '^It  is  one  of  the  painful  consequences  of  old  age,'' 
says  Chancellor  Kent,  *^  that  it  ceases  to  excite  interest,  and  is  apt 
to  be  left  solitary  and  neglected.  The  control  which  the  law  stiU 
gives  a  man  over  the  disposal  of  his  property  is  one  of  the  mogt 
efScient  means  which  he  has  in  protracted  life  to  command  tbe 
attention  due  to  his  infirmity."  Van  AM  v.  Hunter,  5  Johoa. 
Ch.  159. 

The  desire  thus  to  provide  for  his  old  age  and  to  secure  soch 
influence  over  his  relatives  and  friends,  is  a  just  and  efficient  incent- 
ive to  thrift  and  frugality;  and  to  be  able,  even  in  the  shadow  d 
death,  to  extend  his  bounty  to  those  whom  he  loves  and  who  hare 
loved  and  cherished  him,  is  a  consolation  in  a  man's  declining  jean 
of  which  he  should  not  be  lightly  deprived. 

This  hasty  and  partial  review  of  the  principles  and  motives  ande^ 
lying  the  freedom  of  testamentaiy  disposition  suggests  and  enforoea 
the  greatest  reluctance  on  the  part  of  enlightened  courts  to  inter- 
fere with  it.  To  wrest  a  man's  property  from  the  person  to  whom 
he  has  given  it,  and  to  divert  it  to  others  from  whom  be  hai 
desired  to  withhold  it,  is  a  most  violent  injustice,  amounting  to 
nothing  less  than  post-mortem  robbery,  which  no  court  should  sanc- 
tion, unless  thoroughly  satisfied  either  that  the  dispositions  of  tbe 
will  are  reprobated  by  law  or  that  the  testator  was  legally  incapa- 
ble to  make  a  will.  The  testator  in  the  present  case  has  violated 
no  provision  of  the  law.  His  will  is  legal  in  form.  Its  dispositiotti 
are  appropriate  and  conflict  with  no  requirements  of  public  poli? 
or  of  natural  duty. 

It  is  not  within  the  description  of  the  testamentum  inofflcion» 
of  the  Boman  law,  which  only  applied  to  wills  disinheriting  cbH 
dren  or  parents.  The  testator  left  neither  ascendants  nor  descend* 
ants.  The  law  imposes  no  obligation  to  provide  for  collateral  r^ 
lations,  either  during  life  or  at  death. 

Tho  position  which  the  law  assigns  them  in  the  order  of  intesiatt 
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inheritance  is  based,  in  no  degree^upon  the  idea  of  duty. due  them 
from  tlie  deceased,  but  simply  upon  the  presumption  of  affection  ; 
and  when  this  presumption  is  rebutted  by  the  facts,  their  claim  has 
nothing  to  rest  on  and  falls  to  the: ground. 

A  man  liath  as  complete  liberty  to  deprive  them  of  any  share  in 
his  estate  as  if  they  were  strangers  to  his  blood.  This  testator,  how- 
ever, has  not  displayed  forgetfulness  of  the  ties  of  consanguinity 
He  has  left  his  entire  estate  to  a  sister ;  and  those  who  attack  his 
will  are  only  equally  related.  They  charge  that  the  will  is  void  by 
reason  of  the  incapacity  of  the  testator,  in  tliat  he  was  not  of  "^  sound 
niind." 

Accepting  (as  we  most  unreservedly  do)  the  teachings  of  both  nat- 
ural and  revealed  religion,  that  the  human  mind  is  an  independent 
and  imperishable  entity,  merely  temporally  embodied  in  the  humaci 
frame,  and  connecting  this  idea  with  the  teachings  of  modern  physi- 
ology, it  may  well  be  'doubted  whether  there  is  sufBcient  evidence 
of  the  existence  of  any  such  thing  as  an  unsound  mind. 

A  most  acute  and  learned  writer  on  the  pathology  of  insanity 
says:  **  It  is  an  undoubted  truth,  that  the  manifestations  of  tlie 
intellect  and  those  of  the  sentiments,  propensities  and  passions,  or 
generally  of  the  intellectual  and  affective  powers,  are  connected 
with  and  dependent  upon  the  brainr  It  follows  then,  that  abnor- 
mal conditions  of  these  powers  are  equally  connected  with  abnor- 
mal conditions  of  the  brain.  But  this  is  not  merely  a  matter  of 
inference,  the  dissections  of  many  eminent  observers,  among  whom 
it  is  enough  to  mention  the  names  of  Greding,  Gall,  Spurzheim, 
Calmeil,  Faville,  Falret,  Bayle,  Esquiral  and  Georget,  have  placed 
it  beyond  a  doubt."    Kay's  Med.  Jur.,  §  50. 

lie  proceeds:  ''The  various  diseases  included  in  the  general 
term,  insanity  or  mental  derangement,  may  be  conveniently  ar- 
ranged under  two  divisions  founded  on  two  very  different  conditions 
of  the  brain,  the  first  being  a  want  of  its  ordinary  development  and 
the  second  some  lesion  of  its  structui'e  subsequent  to  its  develop- 
ment In  the  former  of  these  divisions  we  have  idiocy  and  im- 
becility—  in  the  latter,  mania  and  dementia."    Kay,  §  52. 

"Whatever  opinion  maybe  entertained  of  the  nature  of  the  mind, 
it  is  generally  admitted,  at  least  by  all  enlightened  physiologists, 
that  it  musty  of  necessity,  be  put  in  connection  with  matter,  and 
that  the  brain  is  the  part  of  the  body,  by  means  of  which  this  con- 
nection is  effected."    Id.,  §  123. 
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"  Throughout  the  whole  history  of  mania*  in  its  various  fonns, 
we  clearly  discover  the  evidence  of  a  bodily  disease,  of  a  sufoing 
organ  ;  and  in  not  a  tact  respecting  it  can  wc  discover  any  thinf 
anomalous,  or  at  variance  with  the  principles  of  diseased  action.'' 
Id.,  §  127. 

If  it  be  admitted,  then,  that  the  brain  is  not  the  mind,  bat 
mci*ely  the  physical  medium  or  agency  through  which  the  mind 
manifests  itself,  we  see  no  suiHoient  reason  for  assuming  that 
structural  defects  or  lesions  of  the  brain,  a  purely  {riiysical  oigv, 
are  mental  diseases. 

Modern  pathology,  though  it  has  not  reformed  the  ancient  ter- 
minology,  regards  and  treats  insanity  as  a  purely  physical  ceiebai 
disease'  of  which  there  are  infinite  varieties,  affecting  differeok 
functions,  some  curable,  others  incurable,  some  permanent,  othen 
intermittent,  some  disordering  only  certain  manifestations  of  the 
intellectual  or  affective  faculties,  othara  involving  many  of  then, 
and  some  the  whole. 

The  controversy  between  jurists  as  to  the  effect  of  monoawiiiii 
or  partial  insanity,  upon  the  will-making  iK>wer,we  think,  may  not 
be  considered  settled  in  favor  of  the  humane  theory,  that  such  psr- 
tial  insanity  does  not  necessarily  destroy  the  c^iacity  to  make  a 
will. 

Troplong  and  Sacase  adopt  the  opinion  that  the  mind  is  a  unitf. 
and  that  if  it  is  diseased  in  part,  it  is  diseased  as  a  whole.  Trop- 
long, Don.  et  Test  vol.  2,  §§  451-7  ;  Sacase,  La  Folie  Consider^, 
p.  16. 

On  the  other  hand,  the  vast  majority  of  writers  on  the  civil  lav 
agree  that  insane  delusions,  monomania,  or  partial  insanity,  do  not 
destroy  the  power  of  making  a  will  if  the  testamentary  action  w« 
unconnected  with  the  particular  derangement  of  the  faculties.  Deni* 
olombe,  C.  N.  B.  Ill,  T.  2,  ch.  2,  §  330;  2  Pothier,Ob.  Appendijc, 
24 ;  Iloflhauer,  Med.  Legale ;  Paris  &  Fonblanque,  Med.  Jar.,  1| 
302 ;  LeOrand  de  Saule,  La  Folie,  p.  146 ;  Casteluan,  8ur  Ulntet- 
diction  des  Ali£n^s  ;  Maygorri's  Institutizioni. 

In  England  Lord  Brougham  held  that  **  we  cannot,  in  any  cor- 
rectness of  lauguagc,  speak  of  general  or  partial  insanity,"  because 
he  says,  '*'  the  mind  is  one  and  itidivisible;'*  and  he  holds  that  the 
mind  must  be  sound  throughout  in  order  to  entitle  a  man  toexer- 
cise  the  power  of  will-making.  Waring  v.  Waring,  6  Moore's  P.  C. 
C.  341. 
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The  same  rule  was  followed  by  Lord  Penza nce,  who  held  that 
**  if  disease  be  once  known  to  exist  in  the  mind  of  the  testator,  it 
matters  not  that  the  disease  be  discoverable  only  when  the  mind  is 
Addressed  to  a  certain  subject,  to  tho  exclusion  of  all  others,  the 
testator  must  be  pronounced  incapable."  Smith  v.  Tebbit,  L.  B.,  1 
Pro-  398. 

The  foregoing  cases  were  clearly  opposed  to  the  doctrine  of  Sijr 
John  Nicoll  in  an  older  aud  leading  case.  Dew  v.  Clark,  3  Add. 
79-205. 

They  have  moreover  been  reviewed  and  distinctly  overruled  in 
a  recent  case  in  the  Queen's  Bench.  The  testator  was  shown  to 
have  been  confined  as  a  lunatic  at  a  date  some  years  prior  to  his 
death.  After  his  release  he  continued  to  the  day  of  his  death  sub- 
ject to  delusions,  such  as  that  he  was  followed  and  molested  by  a 
man  who  had  been  dead  for  years,  and  that  he  was  pursued  by  evil 
spirits  whom  he  believed  to  be  visibly  present ;  but  Lord  Oockbubx, 
chief  justice,  as  the  organ  of  the  court,  held  that  if  these  delusions 
did  not  have  influence  upon  him  in  disposing  of  his  property  there 
was  no  ground  for  holding  the  will  to  be  invalid.  Banks  v.  Goad- 
feUaw,  L.  R,  5  Q.  B.  549;  also,  Broughton  v.  Enight,  42  L.  J.  P.  25. 

The  current  of  American  authorities  is  strongly  in  favor  of  Lord 
Cockburn's  view.  Thus,  in  one  case,  it  is  said:  ''Eccentricities 
of  conduct,  absurd  opinions,  or  belief  in  things  appearing  to  us 
extravagant,  although  they  may  be  and  are  evidence  of  testamentary 
incapacity,  do  not  necessarily  constitute  it.  A  man  may  believe 
in  witches  and  witchcraft,  as  it  seems  this  testator  did,  or,  like 
him,  he  may  have  believed  his  health  to  have  been  permanently 
affected  by  slow  poisons,  surreptitiously  administered  to  him,  and 
yet  be  competent  to  make  a  will  where  such  will  is  not  shown  to 
have  some  connection  with  such  absurd  opinions  or  extravagant 
beliefs."    Leech  v.  Leech,  4  Am.  J.  N.  S.  179. 

In  another  case  it  is  said:  ''A  man  may  profess  an  absurd  fond- 
ness for  music,  and  play  the  Pandean  pipes,  behave  like  a  fool 
occasionally,  may  tell  his  dreams  and  call  them  visions,  and  believe 
them;  he  may  be  addicted  to  telling  lies  about  his  will,  yet  we 
could  not  on  these  accounts  pronounce  him  unfit  to  manage  his 
affairs  or  dispose  of  his  property."  Turner  v.  Hand,  3  Wall.  Jr. 
120.  See,  also,  AdditUon  v.  Wilson,  6  Tnd.  137 ;  Kellt/  v.  Miller,. 
39  Miss.  19;  Boardnian  v.  Woodman,  47  N.  H.  120;  Boyd  v  My,. 
8  Watte,  71 ;  Lucas  v.  Parsons,  24  Oa.  640;  Am.  Seaman's  Friend 
Vol.  XXXVI— 87 
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Soc.  V.  Hopper,  43  Barb.  625;  Florey  v.  Phreyj  24  Ala.  241;  Joifr 
9on  y.  Moore,  1  Idtt  371;  2  B.  S.  255^  in  which  this  sabject  is  dii- 
cussed  from  various  points  of  view. 

The  Supreme  Court  of  GonDecticut,  in  a  leading  case,  lays  doro 
the  doctrine  broadly,  as  follows:  '^  If  the  testatrix  had  mind  enough 
to  know  and  appreciate  her  relations  as  the  natural  objects  of  her 
bounty,  and  the  character  and  effect  of  the  dispositions  of  her  will, 
then  she  had  a  sound  and  disposing  mind  and  memory,  althoa^ 
her  mind  may  not  be  unimpaired."   DurlmnC^  Appeal,  27  Conn.  191 

A  learned  author  says:  *' There  are  many  cases  where  meoul 
health  is  impaired,  where  old  age  has  caused  a  certain  dilapidation 
of  the  mental  structure,  where  there  are  curious  mental  eccentnci- 
ties  of  thought  and  action,  and  in  ail  these  cases,  if  the  individual 
retains  sufficient  of  the  reproductive  faculty  to  collect  in  his  mind, 
without  the  suggestions  of  others,  the  particulars  of  the  business 
in  hand,  and  the  possible  objects  of  his  bounty,  if  he  has  the  power 
of  retaining  these  in  his  mind  a  sufficient  length  of  time  to  perceive 
their  relations  to  one  another,  and  if  he  is  able  to  form  a  sound  and 
rational  judgment  with  respect  to  them,  then  he  is,  according  to 
law,  in  a  position  to  exercise  this  privilege  of  disposing  of  his  ovd 
property; "  and  in  support  of  this  he  cites  a  multitude  of  aadiori- 
ties.     Browne's  Med.  Jur.  of  Insanity,  §  23. 

Again:  '^  It  is  essential  to  the  exercise  of  the  testamentary  pover 
that  the  individual  should  be  in  condition  to  understand  the  nature 
of  the  testamentary  act,  and  appreciate  its  effects,  that  he  should 
know  what  property  he  has  to  dispose  of,  the  claims  that  are  npon 
him,  and  their  relative  importance,  and  should  desire  that  his 
property  should  be  disposed  of  in  a  certain  manner."  Id.,  §  153. 

Another  writer  thus  summarizes  the  doctrine  of  the  English 
ecclesiastical  courts:  '^The  object  is  not  so  much  to  settle  Ae 
question  of  soundness  or  unsoundness  in  general  as  it  is  in  reference 
to  tlie  particular  act.  The  principle  is,  that  a  person  may  be  cap^ 
ble  of  testamentary  acts  while  technically  and  really  nnsonnd  and 
incapable  of  doing  other,  acts  requiring  much  reflection  and  delib- 
eration, ♦  ♦  ♦  accordingly  the  testamentary  capacity  is  to  be 
determined  in  a  great  measure  by  the  nature  of  the  act  itself.  If 
it  be  agreeable  to  instructions  or  declarations  previously  expressed, 
when  unquestionably  sound  in  mind,  if  it  be  consonant  to  the  gen- 
eral tenor  of  his  affections;  if  it  be  consistent  and  coherent,  one 
part  with  another,  and  if  it  have  been  obtained  by  the  exercise  o/ 
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no  impro|>cr  influence,  it  will  be  established,  even  though  the  med- 
ical evidence  may  throw  strong  doubts  on  the  capacity  of  the 
lestator."  Ray  Med.  Jur.  of  Insanity,  §  355,  citing  Hoby  v,  Hoby^ 
1  Hagg.  146,  502,  577;  Waters  v.  Howlett,  3  id.  790;  Bird  y.  Bird, 
Z  id.  142-84 ;  MaHin  v.  Wattmy  1  Lee,  130 ;  Bittlesson  v.  Clarky 
Z  id.  229. 

The  doctrines  thus  expounded  by  judges  and  jurists  command 
our  unqualified  approbation.  The  fact  that  a  man  is  subject  to 
disease  of  the  brain  iSy  perse  no  better i*eason  for  depriving  him  of 
testamentary  power  than  would  be  his  having  a  disease  of  the  liver. 
On  the  contrary,  as  we  have  seen,  the  liability  to  infirmity  which  is 
the  inheritance  of  man,  and  the  consequent  need  of  care  and  at- 
tention, are  amongst  the  most  powerful  reasons  for  testamentary 
freedom.  The  real  question  is,  whether  the  brain  or  other  physical 
oi^an,  whatever  it  may  be,  which  is  the  medium  through  which 
the  action  of  the  mind  is  manifested,  is  so  diseased  or  impaired  as 
to  make  it  an  untrustworthy  vehicle  for  the  conveyance  of  the  true 
wish  or  will  of  the  testator,  unbiased  by  any  delusion  which  may 
be  the  result  of  such  disease.  The  law  fixes  the  time  for  theupiili- 
cation  of  this  test,  at  the  moment  when  the  will  is  made,  and  cx- 
pix'ssly  recognizes  the  capacity  of  persons,  subject  at  times  even  to 
complete  dementia,  to  make  a  will  in  lucid  intervals.  When  the 
will  is  established  to  have  been  made  by  the  testator  himself,  un- 
aided by  othei'S,  and  when  its  provisions  and  expressions  are  sage 
and  judicious,  containing  nothing  '^sounding  to  folly,"  these  facta 
establish  a  presumption,  even  in  the  case  of  persons  habitually  in- 
sane, that  it  was  made  during  the  existence  of  a  lucid  interval,  and 
impose  upon  those  who  attack  the  will  the  burden  of  proving  insanity 
at  the  moment  when  it  was  made.  Coin-Delisle,  Don.  et  Test.  81, 
82;  3  Toullier,  45;  3  D'Agiiesseau,  3C7-8 ;  Swinburne,  Test  and 
Wills,  part  II,  §  3;  Clerks  v.  Cartright,  1  Phillimoi-e,  90 ;  Scnihy 
T.  Pinch^  1  Adams,  74 ;  McAdfim  v.  Walksr,  1  Dow.  178. 

It  is  here  fully  established  that  Bowditch  wrote  his  own  will, 
without  assistance  from  others,  except  in  wisely  askTng  beforehand 
the  advice  of  his  lawyer  as  to  the  necessary  form.  The  only  per- 
sons who  testify  as  to  his  appearance  and  demeanor  at  and  about  the 
time  of  its  execution,  declare  that  they  were  thoroughly  rational, 
composed  and  intelligent.  The  wilf  is  well  expressed, and  exhibits 
his  consciousness  of  his  right  to  dispose  of  his  property  m  the 
mmlo  adopted,  by  declaring  that  he  had  never  been  married,  and 
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had  no  children.  The  disposition  in  favor  of  his  sister  is  confor- 
mable to  the  state  of  his  affections,  as  exhibited  in  a  long  seriei  of 
his  letters,  extending  over  several  years  prior  to  his  death,  which 
fully  establish  that  he  loved  her  above  all  his  other  relatives,  and  more 
than  any  one  else  in  the  world;  and  it,  moreover,  carries  oatan  b- 
ten  lion  formed,  exiiressed  and  persisted  in,  without  variation,  for 
tnany  months  prior  to  its  execution.  After  a  careful  review  of  ^ 
evidence,  we  find  nothing  to  shake  our  conviction  of  the  validity 
of  this  will. 

The  evidence  does  establish  that  prior  to  the  will,  Bowditch  had 
been  subject  to  occasional  attacks  of  acute  mania,  which  had  twice 
necessitated  his  confinement  in  insane  retreats  for  a  short  penoi 
These  attacks  were  not  unconnected  with  excessive  use  of  liquor, 
but  they  were  doubtless  complicated  with,  and  aggravated  by,  cere- 
bral disease.  He  was  also  exceedingly  eccentric  in  his  actions,  tod 
was  certainly  subject  to  a  distinct  monomania  in  his  habitof  gather- 
ing up  trash,  and  even  garbage  from  the  streets,  regarding  it  as 
having  value,  and  storing  it  in  his  room.  These  symptoms  indi- 
cated the  existence  of  cerebral  disease,  which  continued  to  incretfe, 
and  doubtless  culminated,  some  months  after  the  making  of  his 
will,  in  continuous  defnefiha.  His  letters  however  and  the  testi- 
mony taken  as  a  whole,  satisfy  us  that  up  to,  and  for  sometime 
after,  the  execution  of  the  will,  Bowditch  was  at  nearly  all  tiaies 
possessed  of  every  faculty  necessary  to  the  making  of  a  will ;  that 
he  knew  the  nature  and  value  of  his  property,  and  could  at  wj 
time  have  made  a  correct  inventory  of  it,  as  on  one  occasion  he 
actually  did ;  that  he  thoroughly  understood  his  right  to  dispose  of 
it ;  that  he  was  at  all  times  aware  of  the  existence  of  his  se?eral 
relatives,  of  their  claims  upon  his  bounty,  and  was  capable  of  an 
intelligent  appreciation  of  their  conduct  toward  him;  and  that  his 
final  testamentary  disposition  was  but  the  carrying  out  of  a  deliber- 
ate, rational,  and  persistent  purpose,  formed  many  months  before 
the  will. 

Regarding  insanity  as  a  physical  disease,  we  should  nataralj 
yield  great  respect  to  the  opinions  of  medical  experts  on  the  sab- 
ject ;  but  the  evidence  of  the  distinguished  physicians  who  hare 
testified  in  regard  to  Bowditch'«s  insanity,  is  robbed  of  all  valoci  oo 
account  of  its  generality,  and  the  &ilure  to  direct  their  attentkm 
to  the  particular  kind  and  degree  of  mental  impairment  which  de* 
Btroy  the  will- making  power. 
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We  venture  to  say  that  not  one  of  them  conld  read  Bowditch's 
willy  and  his  namerons  letters  written  prior  to,  contemporaneously 
with,  and  subsequent  to  its  date,  without  admitting  that  his  disease 
had  not  deprived  him  of  the  degree  of  intellectual  capacity  which 
we  have  indicated  as  sufficient  to  sustain  a  wilL  The  human  mind 
is  the  mystery  of  mysteries,  and  the  shadowy  confines,  which  sep* 
arate  the  sanity  of  iusane  men  from  the  insanity  of  sane  men,  are 
peopled  with  infinite  perplexities.  Swedenborg,  Pascal,  Luther, 
Ben  JoDson,  Ooethe,  Brougham,  Napoleon  Bonaparte,  and  many 
other  eminent  men,  were  the  subjects  of  delusions  or  eccentricities^ 
difficult  to  reconcile  with  perfect  intellectual  health.  On  the  other 
hand,  the  books  are  full  of  cases  of  persons  undoubtedly  insane  in 
some  respects,  who,  at  some  times,  and  in  regard  to  many  subjects^ 
manifest  the  most  wholesome  sanity. 

The  presumptions  of  the  law  are  in  favor  of  capacity.     These 

must  be  rebutted  by  conclusive  proofs.    Doubts  must  be  resolved 

in  favor  of  the  will.     In  the  case  at  bar,  the  evidence  satisfies  us 

that  the  testator  was  of  sound   mind,  within   the  meaning  of  the 

law,  and  with  reference  to  the  testamentary  act,  and  that  his  will 

should  be  sustained. 

Rehearing  refused. 


Statb  v.  Trivas. 

(89  La.  Ann.  1066.) 


OrinUn^    lam  ^  homicide '^djfing    dedaraiione — iniootieatUm^^premtimpftem 

of  malice. 

The  admiivlbiHty  in  evidence  of  dying  declarationa  is  a  blended  qneetion  of 

law  and  of  fact. 
l>7iog  declarationa  are  not  incompetent  because  made  In  answer  to  qaestions 

bj  the  wife  and  the  physician  of  the  deceased. 
Intoxication  maj  be  shown  to  negative  malice  or  premeditation,  in  the  absenes 

of  evidenee  showing  premeditation. 
A  charge  tliat  malice  is  presumed  from  homicide  is  error. 

pONYICTION  of  murder.     The  opinion  states  the  ease. 

£  0.  i7«n^0r,  district  attorney,  and  J.  O.  J!^»,attomey-genenil, 

for  State. 

H.  L.  Datffrey  for  appellant 
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PocHEy  J.  From  a  verdict  finding  him  guilty  of  murder,  and  a 
judgment  of  the  court,  sentencing  him  to  death,  the  accused  lui 
taken  this  appeal,  and  relies  for  relief  on  five  bills  of  exceptioos, 
which  are  in  substance  as  follows : 

First  — "  Tlie  accused  objected  to  the  testimony  of  Dr.  S.  G. 
Conipton,  and  Mrs.  Mary  Hanna,  as  laying  the  basis  for  the  intro- 
duction of  the  dying  declarations  of  the  deceased,  on  the  ground 
that  it  wiis  not  the  dying  declarations  of  the  deceased,  but  meidj 
answers  to  interrogatories  propounded  to  deceased,  by  said  Dr. 
Gompton  and  said  Mrs.  Hanna,  and  the  answers  to  which  qnestiou 
are  irrelevant  and  opinions  of  the  deceased,  and  would  not  beadmii- 
ted  in  evidence  if  he  were  a  witness  on  the  stand." 

Second  —  '^The  accused  in  open  court  requested  the  court  U) 
have  taken  down  in  writing,  by  the  clerk  of  the  court,  all  the  to- 
timony  of  Mrs.  Mary  Hanna  and  Dr.  S.  G.  Ck)mpton,  being  thei 
and  there  admitted  as  the  dying  declarations  of  the  deceased,  tv 
the  purpose  of  making  it  a  part  of  a  bill  of  exception,  all  of  which 
the  court  refused,  etc.'* 

Third  —  *'  The  accused  objected  to  that  part  of  the  dying  declar- 
ation as  related  by  Mrs.  Hanna»  which  stated  that  her  bnsbaw! 
said  that*  Sam  shot  him,  and  that  it  was  a  willful  murder.'  On 
the  ground  that  it  was  merely  the  opinion  of  the  deceased,  and 
could  not  have  been  admitted  in  evidence  in  case  he  had  been  a 
witness  on  the  stand/' 

Fourth  —  '* Counsel  for  the  accused  asked  the  judge  to  il--^^ 
the  jury  in  writing:  That  intoxication  may  render  a  person  inca- 
pable of  forming  or  entertaining  the  intention  of  committing  tu 
assault  with  intent  to  commit  murder." 

Fifth  —  "That  while  the  judge  was  charging  the  jury,  he  slated 
that  it  was  only  necessary  for  the  State  to  prove:  First,  thekilliog, 
second,  that  the  prisoner  at  the  bar  was  the  person  who  did  it;  vA 
that  when  this  was  done,  the  law  presumed  malice." 

We  have  not  been  favored  with  a  brief  by  counsel  for  the  a^ 
cused,  who  has  left  upon  us  the  labor  and  responsibility  of  doing 
justice  to  his  client,  without  assistance  on  his  part,  to  precisely  QD' 
derstand  the  meaning  of  the  language  used  in  some  of  the  points 
rsiiscd  by  him,  or  to  appreciate  the  force  and  effect  of  some  of  Wi 
objections,  which  are  vaguely  stated  in  his  bills. 

1st.  The  evidence  objected  to  in  the  first  bill  was  properly  sd* 
mitted  to  show  the  condition  of  the  deceased  at,  or  immediate)} 
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preceding,  the  time  at  which  he  made  statements  touching  the 
wounds  which  he  had  received  at  the  hands  of  the  accused.  The 
attorney-general,  urges  in  his  brief,  that  the  investigation  into  the 
physical  condition  of  the  deceased,  as  a  test  of  the  admissibility  in 
evidence  of  his  statements  as  dying  declarations,  is  a  question  of 
fact,  lind  not  subject  to  our  reyision  as  an  appellate  court  vested,  in 
criminal  cases,  with  jurisdiction  over  questions  of  law  only;  and 
he  quotes  two  decisions  which  bear  him  out  in  his  assertion.  State 
Y.  Bennett^  14  La.  Ann.  651  ;  State  v.  Ross,  18  id.  340.  But  we 
cannot  adopt  this  doctrine,  which  was  recently  overruled  by  our 
immediate  predecessors.  State  v.  Spencer,  30  La.  Ann.  363 ;  State 
v.  Daniely  31  id.  91.    See  Oreenl.  Ev.,  §  160. 

The  statements  of  the  deceased  are  to  be  received  in  evidence, 
when  made  by  him  under  the  belief  of  approaching  death,  under 
the  theory  that  the  party  would  not  die  with  a  falsehood  upon  his 
lips.  The  test  of  the  admissibility  of  the  evidence  is  in  the  belief 
of  the  deceased  that  death  is  fast  approaching;  that  he  is  in  other 
words,  under  a  sense  of  impending  dissolution,  and  his  statements 
concerning  the  res  gestm^  under  the  circumstances,  are  to  be  ac<- 
credited  under  the  law,  as  would  his  sworn  testimony  in  ordinary 
cases.  The  question  therefore,  as  to  whether  the  circumstances 
under  which  his  statements  are  made  should  entitle  them  to  be  re- 
ceived as  though  they  were  clothed  with  the  sanctity  of  an  oath,  as 
with  ordinary  witnesses,  is  one  of  law  blended  with  facts. 

The  fact  is,  the  condition  of  the  deceased  as  to  his  chances  of 
recovery  from  the  wounds  received ;  and  the  question  of  law  is, 
whether  his  condition,  as  shown  by  the  evidence,  is  such  as  to  create 
upon  his  mind  the  belief  of  approaching  death,  under  the  effect 
of  which  his  statements  are  to  be  received  as  evidence.  The  solu- 
tion of  the  problem  is  within  the  exclusive  province  of  the  court, 
and  not  of  the  jury,  and  is  therefore  subject  to  our  revision.  Our 
IK)wer  to  revise  questions  of  law  blended  with  facts,  although  they 
do  not  bear  directly  upon  the  guilt  or  innocence  of  the  accused, 
has  been  carefully  reviewed  by  us  in  the  case  of  the  State  v.  Nelstm, 
32  La.  Ann.  845,  and  we  consider  the  question  as  finally  settled.  In 
this  case,  the  evidence  elicited  as  the  basis  for  the  introduction  of 
his  dying  declarations,  shows  that  the  deceased  stated  that  he  was 
going  to  die,  that  he  was  resigned  to  die,  that  this  was  his  last, 
that  he  asked  and  obtained  religious  consolations,  as  a  preparation 
for  death,  and  gave  instructions  as  to  his  worldly  affairs,  to  be 
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carried  out  after  his  death ;  and  between  these  incidents  and  hu 
death*  which  ensued  an  hoar  and  a  half  later,  he  made  the  declar- 
ations which  were  admitted  in  evidence.  It  would  be  difficult  to 
6oncei?e  of  a  case  more  thoroughly  covered  by  the  rule.  There  is 
no  force  in  the  objection  that  the  declarations  were  made  in  answer 
to  questions  propounded  to  the  deceased  by  his  wife  and  by  his 
physician.     1  Greenl.  Ev.,  §  159, 

2d.  The  second  bill  retained  by  the  accused  refers  to  the  refu^ 
of  the  District  judge  to  cause  to  be  reduced  to  writing  the  whole 
evidence  of  the  two  witnesses  who  testified  in  connection  with  the 
dying  declarations  of  the  deceased.  The  judge  has  caused  to  be 
written  that  part  of  the  testimony  which  was  intended  as  a  basis  for 
the  introduction  of  the  statements  of  Hanna»  the  victim,  and 
nothing  more  was  necessary.  The  dying  declarations,  when  once 
admitted,  were  within  the  exclusive  province  of  the  jury,  who  were 
the  sole  judges  of  their  effect,  as  bearing  upon  the  guilt  or  innoccnoe 
of  the  accused. 

3d.  The  statement  of  this  proposition  is  an  answer  to  the  objec- 
tion embodied  in  the  third  bill  of  exceptions,  to  the  refusal  of  the 
judge  to  strike  out  a  part  of  the  dying  declaration  as  recited  by  the 
witnesses,  on  the  ground  that  the  objectionable  part  was  an  expres- 
sion of  opinion  by  the  deceased. 

The  declaration  of  the  deceased,  like  the  confession  of  an  accoaed, 
must  be  admitted  in  its  entirety,  and  its  effect  must  be  left  to  the 
jury. 

4th.  In  his  fourth  bill,  the  accused  complains  of  the  judge's  re- 
fusal to  charge  the  jury  in  writing:  ^^  That  intoxication  may  ren* 
dcr  a  person  incapable  of  forming  or  entertaining  the  intention  of 
committing  an  assault  with  intent  to  commit  n^urder."  The  judge 
answers  that  he  had  already  instructed  the  jury  on  that  point, 
charging,  in  substance,  that  the  intoxication  of  the  accused  could 
mitigate  the  homicide  to  manslaughter,  if  such  intoxication,  in  the 
opinion  of  the  jury,  was  of  such  a  character  as  to  incapacitate  the 
accused  from  forming  a  deliberate  intention  to  kill  the  deceased, 
unless  the  evidence  would  satisfy  the  jury  that  he  had  intoxicated 
himself  for  the  purpose  of  provoking  the  deceased  into  a  difficulty, 
tind  of  then  killing  him. 

The  objection  to  this  charge  should  not  come  from  the  accused, 
whom  it  was  calculated  to  favor  beyond  the  limits  prescribed  by 
law. 
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The  recognized  doctrine  is,  that  the  state  of  intoxication  of  the 
accused  may  be  invoked  to  negative  malice  or  deliberate  intent,  in 
the  absence  of  evidence,  aliunde,  to  prove  premeditation.  The  in- 
toxication must  be  of  such  a  character  as  to  create  a  state  of  mental 
confusion,  excluding  the  possibility  of  a  specific  intent  to  take  life, 
or  positive  premeditation.     1  Whart  Grim.  Law,  52. 

In  his  instructions,  the  District  judge  had  given  a  charge  entirely 
too  liberal  to  the  accused,  who  should  certainly  not  complain. 

5th.  The  fifth  bill  is  levelled  at  the  judge's  charge  on  the  pre- 
sumption of  malice,  as  flowing  from  the  proof  of  the  act  of  killing 
by  the  accused,  which  charge  was,  in  substance,  as  follows:  ''The 
State  must  prove:  first,  the  killing;  second,  that  the  prisoner  at  the 
bar  did  it;  when  this  was  done,  the  law  presumed  malice." 

We  think  that  this  charge  was  too  broad,  and  should  have  been 
<|iialified,  so  as  not  to  mislead  the  jury,  by  inducing  them  to  believe 
that  malice  is  presumed  after  proof  of  the  killing;  and  to  shift  upon 
the  accused  the  burden  of  proving  excuse  or  justification,  even  when 
such  defense  should  appear  from  the  very  circumstances  accompa- 
nying the  act  of  homicide.  Even  if  the  charge  was  intended  to 
comply  with  the  rigorous  rules  of  the  common  law  on  this  point, 
yet  it  was  too  stringent  toward  the  accused,  who  was  entitled,  under 
such  rnle«  that  the  judge  in  charging  that  malice  is  to  be  presumed 
from  the  proof  of  the  homicide  and  throws  upon  the  accused  the 
burden  of  proving  circumstances  of  alleviation,  excuse  or  justifica- 
tion, should  have  added  to  his  charge  that  such  circumstances  must 
be  considered  by  the  jury  in  favor  of  the  accused,  if  they  are  con- 
nected with  and  arise  from  the  evidence  produced  against  him,  and 
4iffording  proof  of  killing.     1  Buss,  on  Crimes,  483. 

In  point  of  fact,  malice  does  not  necessarily  qualify  every  homi- 
cide, and  in  many  cases  the  necessity  of  the  act  may  be  dictated  by 
self-defense,  or  for  the  protection  of  the  property  of  the  party  kill- 
ing, or  in  the  lawful  execution  of  a  lawful  mandate  of  a  competent 
court;  and  the  legal  defense  may  be  shown,  by  the  mere  recital  of 
the  deed  of  homicide,  as  being  so  intimately  blended  with  the  act 
as  to  be  inseparable  therefrom. 

Hence  it  is  that  experience  in  criminal  practice  has  compelled 
the  courts  of  this  country  to  modify  and  to  materially  relax  the 
rigor  of  the  common-law  rule  on  this  point;  and  recognizing  that 
frequently  the  excuse  for  the  deed  is  apparent  on  the  evidence  of- 
fered to  prove  the  homicide,  the  courts  have  shaped  the  rule  so  as 
Vol.  XXXVl  —  38 


298  '  LOUISIANA. 


State  y.TrivM. 


to  conform  with  undeniable  experience.  These  mild  and  able 
modifications  were  considered  and  adopted  by  our  immediate  pI^ 
decessors  in  the  case  of  the  SkUsY.  Swayze,  30  La.  Ann.  1323; 
and  we  shall  now  be  gnided  by  the  mle  which  requires  the  jadp 
to  charge  that  malice  is  presumed  from  the  proof  of  the  homicide^ 
when  such  proof  is  unaccompanied  by  circumstances  of  extenuation. 

The  jury  must  be  instructed  to  weigh  and  consider  all  the  cir- 
cumstances arising  from,  or  connected  with,  the  evidence  prorifig 
the  homicide,  and  that  the  presumption  of  the  innocence  of  the  ac- 
cused must  yield  to  the  presumption  of  malice  or  deliberate  intent^ 
only  when  the  CTidence  is  unaccompanied  by  circumstances  showing 
alleviation,  justification  or  excuse. 

We  therefore  conclude  that  in  this  case  the  judge's  charge  to  the 
jury  was  calculated  to  give  them  an  erroneous  impression  ander 
which  to  base  their  deliberations,  and  that  the  accused  is  entitled 
to  a  new  triaL 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  verdict  ol 
jury  be  set  aside,  and  the  judgment  of  the  lower  court  annnlbd, 
avoided  and  reversed;  and  it  is  ftirther  ordered  that  this  case  be  re- 
manded to  the  District  Oourt  for  further  prooeedings  and  trial, 
according  to  law  and  to  the  views  herein  expressed. 

JSnwreecf  and  rmnanded  for  further  proeetimp^ 
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Murphy  v.  Adamii. 

(71  Me.  118.) 

lAtn  —  laborer^ ft  —  fUMgnabOUp. 

A  laborer's  st&tutoiy  lien  is  aasignable 

A  CTION  to  eo  force  laborers'  Hens.    The  opinion  states  tbe 

D.  D.Stewart  and  J.  1.  Hopkins^  for  plaintifla. 
Pilhlmry  S  Potter^  for  claimant 

Babbows,  J.  The  plaintiffs  in  this  action,  being  employed  by 
the  defendants  for  that  purpose,  respectiTely  labored  in  the  cutting 
and  hanling  of  logs  on  Jernsalem  towship,  in  the  winter  of  1876- 
77 ;  and  when  they  quitted  work,  each  received  a  due  bill  signed 
by  the  defendants,  in  legal  effect  a  promissory  note  not  negotiable, 
for  tbe  amount  due  him,  — 'Mt  being  for  labor  done  in  the  woods 
for  us  the  present  winter,  payable  in  April  next.'*  The  defendants 
were  operating  on  the  township  for  Mosely,  Wheelwright  &  Co.,  by 
whom  they  were  employed  to  cut  and  haul  logs  by  the  thonsund. 
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The  plaintiffs  not  being  paid  for  their  labor,  these  suits  were  com- 
menced in  Jane,  IS??,  and  a  lien  upon  the  logs  claimed  therciot 
and  the  logs  were  seasonably  attached.  Mosely,  Wheelwright  &  Co., 
procured  receiptors  for  the  logs,  and  subsequently  having  gone  into 
bankruptcy,  their  assignee  now  appears  to  claim  the  logs,  and  resist 
the  rendition  of  any  judgment  to  enforce  the  lien  thereon,  because 
ho  says,  the  lien  ceased  to  exist  before  the  commencement  of  the 
suit,  by  reason  of  the  fact  that  the  plaintiffs  respectively  sold  tbeir 
claims  to  other  parties,  and  ceased  to  have  any  interest  ig  the  en. 
forcemeht  of  the  lien.  Prescott's  claim  is  represented  by  one  due 
bill  which  he  appears  to  have  sold  about  the  time  he  came  out  of 
the  woods,  m  February,  to  one  Winter,  a  trader  in  the  vicinity  of 
the  operation,  to  whom  he  subsequently  gave  a  written  assignment 
of  the  claim,  having  indorsed  the  due  bill  at  the  time  of  its  sale  and 
delivery. 

Murphy  worked  at  two  different  periods  during  the  season,  re* 
ceived  two  of  the  non-negotiable  due  bills,  and  got  one  of  them 
cashed  by  Winter,  and  the  other  by  one  Parker,  merely  placing  hw 
name  on  the  back  of  the  due  bills  when  they  wero  sold  and  de- 
livered. Now  the  claimant  of  the  logs  insists,  that  by  these  pro- 
cedings,  the  lien  (which  he  says  is  a  mere  personal  right  to  beenfoiced 
by  and  for  the  benefit  of  the  laborer  only)  was  destroyed  and 
that  it  cannot  be  made  to  inure  to  the  benefit  of  those  who  ha?e 
paid  the  laborers  and  become  the  purchasers  of  their  claims. 

The  case  shows  that  in  the  present  instance  a  large  number  of  the 
laborers'-  claims  wore  thus  taken  at  a  small  discount  by  Winter, 
presumably  relying  on  the  lien  to  secure  payment ;  and  the  proba- 
ble extent  of  the  practice  among  laborers  in  lumbering  operations,  of 
realizing  their  dues  at  an  early  day  in  this  mode,  makes  it  desin- 
ble  to  have  the  point  definitively  settled. 

The  groundwork  of  the  claimant's  argument  is  in  the  position  he 
takes  that  the  laborer  has  ceased  to  have  any  interest  in  the  collec- 
tion of  the  sums  due  for  his  work,  and  that  the  lien,  being  but  i 
personal  right,  to  be  enforced  for  his  benefit  only  is  destroyed  when 
a  third  party  has  paid  him  for  his  claim. 

Ill  the  present  case,  inasmuch  as  the  laborers  indorsed  the  non- 
negotiable  due  bills  which  were  given  them  in  blank  to  the  parties 
who  advanced  the  money  for  them,  the  claimant's  position  cannot 
be  maintained,  if  it  he  true  as  laid  down  in  the  text  books,  that 
^<an  indorsement  in  blank  of  a  note  not  negotiable  is  an  undertake 
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ing  that  it  may  be  collected  of  the  maker  by  using  due  diligence, 
which  oonsifits  in  demand  on  its  becoming  dne  ;  and  in  case  of  non- 
payment the  maker  being  solvent,  in  immediate  suit  with  attach. 
ment  where  it  is  allowed,  followed  by  the  most  yigorous  measures  for 
collection/'  Bayley  on  Bills  (2d  Am.  ed.),  152,  citing  Prentiss  t. 
DanieJson^  5  Conn.  175  ;  HurUington  v.  Harvey y  4  id.  124.  In  Sey, 
mour  T.  Van  Slycky  8  Wend.  403,  it  was  held  that  the  indorser  of  a 
note  not  negotiable  has  no  right,  in  an  action  by  his  indorsee  against 
him,  to  insist  upon  previous  demand  and  notice,  '^  because  his  in- 
dorsement is  equivalent  to  a  guaranty.''  If  these  plaintiffs  are  lia- 
ble as  guarantors  of  the  due  bills,  they  have  just  as  much  interest 
in  the  enforcement  of  the  lien  as  if  they  never  had  received  the 
money  on  them  from  anybody. 

But  aside  from  this,  and  independent  of  any  guaranty  by  the 
laborer  that  the  amount  due  him  is  collectible  by  the  use  of  dne 
diligence,  we  cannot  find  either  in  principle  or  sound  authority  any 
good  reason  for  holding  that  the  transfer  by  the  laborer  to  a  third 
party  of  an  equitable  interest  in  the  sum  due  him  for  his  labor  should 
work  a  forfeiture  of  his  lien.  The  object  of  the  statute  giving  the 
lien  is  to  make  certain  the  payment  for  the  labor  which  has  gone  to 
increase  the  value  of  the  timber  (see  Spofford  v.  Truey  33  Me. 
284),  and  it  would  detract  much  from  the  benefit  designed  to  be 
conferred,  to  hold  that  the  laborer  must  necessarily  personally  incur 
all  the  delay  and  expenses  that  not  unf requently  arise  from  the 
tedious  litigation  which  follows  an  eifort  to  enforce  a  lien  of  this 
sort,  at  the  peril  of  losing  it  altogether. 

If  the  lien  can  be  enforced  in  his  name  by  one  who  has  assumed 
this  risk  and  burden  for  him,  another  object  of  the  statute,  which 
is  to  make  his  pay  prompt  as  well  as  secure,  will  be  materially 
advanced.  Murphy  testifies  that  he  considered  the  bills  good,  only 
bo  ''did  not  want  to  wait  around  there." 

We  think  it  would  be  laying  an  unnecessary  burden  upon  the 
laborer  for  whose  benefit  the  statute  was  designed,  to  say  that  he 
should  not  avail  himself  of  the  security  which  the  statute  gives 
him  in  the  way  most  beneficial  to  himself,  and  if  he  can  better  him- 
self by  giving  to  an  assignee  the  right  to  proceed  in  his  name  instead 
of  ''waiting  around  there  "  for  the  slow  process  of  the  law,  we  see  no 
reason  why  he  may  not  do  it  without  forfeiting  the  lien  from  which 
he  derives  that  advantage. 
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The  claims  of  laborers  secured  by  statute  lieu  stand  substantiallf 
in  this  respect  upon  the  same  footing  as  those  of  mechanics. 

The  weight  of  authority  and  reasoning  is  in  favor  of  the  assign- 
ability of  the  lien  of  a  mechanic  and  the  right  of  his  assignee  te 
assert  his  claim  in  the  same  manner  and  to  the  same  extentthat  the 
mechanic  could.  Kerr  v.  Moore,  54  Miss.  286,  citing  Laeje  t. 
Bossieux,  15  Oratt.  83 ;  Tuiile  v.  Howe,  14  Minn.  150  ;  Davis  ▼. 
Bihland,  18  Wall.  659  ;  and  other  cases  of  like  purport  and  effect 
See  also,  Hull  of  a  new  Ship,  Daveis,  199 ;  The  Sarah  J.  Weed, 
2  Lowell,  556.  Nor  is  there  any  thing  adverse  to  this  doctrine  in  our 
decisions^  cited  in  behalf  of  the  claimant  of  the  logs.  Assignability 
is  one  thing  —  negotiability  another.  In  Pearsons  y.  TinckerjM 
Me.  387,  it  was  rightly  held  that  a  lien  claim  which  had  been 
assigned  could  not  be  enforced  in  the  name  of  the  assignee  ;  bat  it 
does  not  touch  the  right  of  such  assignee  to  enforce  the  hen  in  the 
name  of  his  assignor.  Whether  chapter  235,  Laws  of  1874^  woold 
operate  a  change  in  the  rights  of  the  assignee  we  need  not  inqnire. 

The  point  decided  in  Ames  v.  Palmer,  42  Me.  197,  was  simply 
that  a  trespasser  could  not  interpose  the  lien  of  a  third  party  as  a 
common  carrier,  upon  the  goods  which  were  the  subject  of  suit,  in 
which  lien  he  had  no  interest  or  concern  as  assignee  or  otherwise^ 
to  bar  the  action  of  the  general  owner  against  himself  for  a  tortiona 
interference,  upon  the  ground  that  the  plamtiff  must  show  a  present 
right  of  possession.  The  cases  have  no  tendency  to  sustain  the 
doctrine  in  support  of  which  they  are  cited. 

These  are  the  suits  of  the  laborers,  prosecuted  in  their  names  bj 
those  to  whom  they  gave  authority  to  enforce  their  rights  in  the 
collection  of  the  sums  due  them  for  their  labor,  wlien  they  received 
their  money  and  made  over  their  claims.  It  is  of  no  importance 
to  the  owner  of  the  logs  to  whom  the  money  now  goes,  if  it  dia* 
charges  the  laborer's  lien.  It  must  be  paid  once  to  the  laborer,  or 
the  man  who  legally  represents  him,  unless  it  is  released  or  dis- 
charged. There  is  the  same  difference  that  there  is  between  the 
discharge  and  the  assignment  of  a  mortgage.  When  an  assignment 
has  been  made  by  the  laborer  of  his  interest  the  courts  will  protect 
the  interest  of  the  assignee  as  they  will  that  of  the  assignee  of  any 
other  non-negotiable  chose  in  action  — let  m  all  equitable  defenses 
whicli  are  open  between  the  original  parties  to  the  contract,  and 
give  the  plaintiff  in  interest  the  same  remedy  which  the  plaintiff  of 
record  may  have.     Nor  does  it  make  any  difference  that  there  are 
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two  plaintiffs  in  interest  in  tlie  suit  of  Murphy.  There  is  but  one 
6uiL  Neither  the  debtors  nor  the  log  owners  are  subjected  to  any 
additional  expense  or  trouble,  nor  can  it  concern  them  how  the 
money,  which  it  is  their  duty  to  pay,  is  disposed  of,  any  more  tlian 
it  would  whether  the  laborer  paid  two  creditors  or  one  with  the 
proceeds  of  his  work. 

[Omitting  a  minor  point.] 

Judgment  for  the  plaintiffs,  respectively,  for  the  amount  of  their 
dne  bills  and  interest  from  the  time  when  they  fell  due  against  the 
personal  defendants  and  against  the  logs  attached. 

Judgvient  for  plaintiff 8. 

Appleton,  0.  J.,  Waltok,  Dakforth,  Libbet  and  SYHOKDfl^ 
JJ.,  concurred* 


Wyman  v.  Leavitt. 

(71  He.  227.) 

IkamagM — metuuft  of —  action  for  injury  hy  bUuUng  —  mewUd  anxiety 

In  an  action  of  damages  for  injary  to  real  estate  bj  blasting,  the  mental  anx« 
letj  of  the  plaintiff  for  the  personal  safety  of  himself  and  his  family  is  not 
a  proper  element  of  damages.    {See  note,  p,  306). 

SEPARATE  actions  on   the  case  by  husband  and  wife.    The 
opinion  states  the  case.    The  plaintiff  had  judgment  below. 

Baker  £  Baker,,  for  plaintiffs. 

A.  P.  Gotdd  and  J,  E,  Moore,  for  defendant. 

Virgin,  J.  These  are  actions  on  the  case  against  a  snb-oon* 
tractor  to  recoirer  damages  caused  by  his  alleged  negligence  in 
blasting  out  a  ledge  within  the  located  limits  of  a  railroad,  whereby 
locks  were  thrown  upon  the  plaintiffs'  adjoining  hinds  and  build* 
iugs,  and  for  not  removing  within  a  reasonable  time  thereafter 
locks  thus  lodged  on  their  respective  premises. 

The  cases  were  tried  together.  At  the  trial  Mrs.  Wyman's  coun- 
sel asked  her,  when  upon  the  stand  as  a  witness,  to  '*  give  the  jury 
some  idea  of  lior  un.^iety  m  relation  to  the  blasting  of  the  lodge 
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while  she  was  in  and  about  the  house  —  in  relation  to  herself  and 
family.''  The  question  was  seasonably  objected  to  by  the  defendant, 
but  the  witness  was  allowed  to  answer  as  follows:  '^  At  first  I  wu 
not  much  frightened;  then  after  the  second  Jordan  began  the 
heavy  blasting  I  used  to  watch  my  little  boy  when  he  went  to  school 
and  come/'  This  answer  was  objected  to  and  admitted.  After 
giving  a  detailed  statement  of  the  warnings  of  the  blastings,  che 
further  testified  in  auswer  to  the  above  general  question:  ''I felt 
afraid  the  rocks  would  hit  him."  ♦♦♦<•!  ^^s  afi-aid."  (Ob- 
jected to;  admitted.)  ''I  was  in  fear  from  the  time  the  seoonu 
JordlEin  began  to  blow  those  heavy  blasts  until  they  got  through.*" 
This  was  also  objected  to. 

The  jury  were  required  to  find  specially,  among  other  things,  hov 
much  damages  they  assessed  in  each  action,  **  for  negligence  in 
blasting,  including  as  well  the  mental  anxiety,  as  the  other  sources 
of  damages."  The  jury  answered  these  questions ;  and  in  the  case 
of  Mi*s.  Wyman,  they  found  the  sum  of  $264. 

There  is  no  evidence  in  the  cases  of  any  injury  to  the  persons  ot 
either  party  or  to  their  child  ;  or  of  any  wanton  conduct  on  tlie 
part  of  the  defendant  or  of  his  servants.  Was  the  testimony  ob- 
jected to  and  admitted  in  relation  to  Mrs.  Wyman's  fear  of  her  own 
or  her  child's  safety,  legally  admissible  ? 

As  a  general  proposition,  damages  are  recoverable  when  they  are 
the  natural  and  reasonable  result  of  the  defendant's  unlawful  act— 
that  is,  when  they  are  such  a  consequence  as  in  the  ordinary  course 
of  things  would  flow  from  such  an  act  This  is  the  broad  rale, 
covering  all  the  elements  of  damages,  some  of  which  do  not  enter 
into  every  case.  The  rule,  though  correct  as  a  general  abstract 
statement,  has  its  limitations  in  particular  cases.  It  may  include 
insult  and  contumely,  but  they  do  not  exist  in  every  case  of  pefsonal 
injury.  Personal  injury  usually  consists  in  pain  inflicted  both 
bodily  and  mental.  When  bodily  pain  is  caused,  mental  follows  as 
a  necessary  consequence,  especially  when  the  former  is  so  severe  as 
to  create  apprehension  and  anxiety.  And  not  only  the  suffering 
experienced  before  the  trial,  but  such  as  is  reasonably  certain 
to  continue  afterward,as  the  result  of  the  injury,  rightfully  enters 
into  the  assessment  of  damages. 

In  trespass  for  assault  and  battery,  the  jury  may  consider  not 
only  the  mental  sufFering  which  accompanies  and  is  a  part  of  the 
bodily  pain,  but  that  other  mental  condition  of  the  injured  peraos 
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M'hich  arises  from  the  insult  of  the  defendant's  blows.  PretUus 
V.  Sliaw,  5G  Me.  427;  Wad9Wi>rth  v.  Treat,  43  id.  163.  Or  for  an 
assault  alone,  when  maliciously  done,  though  no  actual  personal 
injury  be  inflicted.  Ooddardy.  Orand  T.  Ry.,  57  Me.  202;  s.  c, 
2  Am.  Rep.  39 ;  Beach  v.  Haneochy  27  N.  H.  223 ;  2  Greene's  Cr. 
Rep.  269.  So  in  Tarious  other  torts  to  property  alone  when  the 
tort-feasor  is  actuated  by  wantonness  or  malice,  or  a  willful  disre- 
gard of  others'  rights  therein,  injury  to  the  feelings  of  the  plaintiff, 
resulting  from  such  conduct  of  the  defendant,  may  properly  be  con- 
sidered by  the  jury  in  fixing  the  amount  of  their  verdict 

But  we  have  been  unable  to  find  any  decided  case,  which  holds 
that  mental  suffering  alone,  unattended  by  any  injury  to  the  person, 
caused  by  simple  actionable  negligence,  can  sustain  an  action.  And 
the  fact  that  no  such  case  exists,  and  that  no  elementary  writer 
asserts  such  a  doctrine,  is  a  strong  argument  against  it.  On  the 
contrary  it  has  been  held  tliat  a  verdict,  founded  upon  fright  and 
mental  suffering,  caused  by  risk  and  peril,  would  in  tlie  absence  of 
personal  injury  be  contrary  to  law.  Canning  v.  WilliameUnon,  1 
Cush.  451.  So  it  is  said  (in  Lyfich  v.  Knight,  9  H.  L.  577,  598,) 
thaf  mental  pain  and  anxiety,  the  law  cannot  value,  and  does 
not  pretend  to  redress  when  the  unlawful  act  complained  of  causes 
that  alone."  Again,  in  Johnson  v.  Wells,  6  Nev.  224 ;  6.  o.,  3  Am. 
Sep.  245,  after  a  very  elaborate  examination,  it  was  held  that  pain 
of  mind  aside  and  distinct  from  bodily  suffering,  cannot  be  con- 
sidered in  estimating  damages  in  an  action  against  a  common  car- 
rier of  passengers.  If  the  law  were  otherwise,  it  would  seem  that 
not  only  every  passenger  on  a  train  that  was  personally  injured,  but 
every  one  that  was  frightened  by  a  collision  or  by  the  trains  leav- 
ing the  track,  could  maintain  an  action  against  the  company.  See 
an  elaborate  note  by  Mr.  Wood  in  his  edition  of  Mayne  on  Dam. 
70  et  seq.  We  are  of  the  opinion,  therefore,  that  Mrs.  Wyman's 
testimony  relating  to  her  fears,  as  to  her  own  personal  safety,  was 
erroneously  admitted.  Whether  a  fright  of  sufficient  severity  to 
cause  a  physical  disease  would  support  an  action,  we  need  not  now 
inquire. 

We  also  think  that  her  testimony,  relating  to  her  anxiety  about 
her  child's  safety,  was  inadmissible. 

If  the  child  had  suffered  an  injury  in  his  own  person,  the  redress 
would  have  had  no  necessary  connection  with  the  family  relation, 
for  the  injury  which  one  suffers  in  the  relation  of  parent  is  lira- 
VoL.  XXXVI— 39 
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iCed,  in  the  absence  of  any  statutory  provision,  to  the  deprivation 
of  the  child's  services.  2  Kent  Com.  195;.  Union. Fac.R.  R,  Co. 
V.  Forty  17  Wall.  553.  And  when  the  injury  is  to  the  person  of  the 
child^  and  the  father  thereby  loses  the  services  of  the  child,  the 
father  .may  maintain  an  action  for  the  latter  wrong,  and  the  child 
for  the  former.  Oooley  on  Torts,  229.  But  generally  a  father  can 
recover  no  damages  for  injury  to  his  parental  feelings.  Fleming- 
ion  V.  Smithers^  2  C,  &  P.  292;  Black  v.  CarroUon,  10  La.  Ann. 
33;  Shearm.  &.  Redf.  onNeg.  (2d  ed.),  §  608,  a.  This  rule,  like 
most  others,  has  its  exceptions,  among  which  are  seduction  (2 
Oreehl.  on  Ev.,  §  679;  PhiUips  v.  flbyfo,  4  Gray,  668);  forcible  ab- 
duction of  a  child  (iS/owtf  v.  Reywood,  7  Alien,  118),  in  both  ol 
which,  though  based  upon  the  predicate  of  a  loss  of  service,  parental 
feelings  may  be  considered  by  the  jury;  and  trespass  quare  dausnm 
for  disinterring  and  removing  in  a  willful  disregard  of  the  other's 
rights  the  remains  of  the  deceased  child.  Meagher  v.  Driscott^  99 
Mass.  281.  But  we  fail  to  perceive  upon  what  principle  of  law  the 
mother  or  father  could  recover  for  parental  feelings  in  an  action 
like  the  one  at  the  bar. 

As  to  the  action  of  Mr.  Wyman,  the  jury  found  specially,  as  in 
his  wife' s  case,  a  certain  sum  for  mental  anxiety,  though  less  in 
amount,  although  there  was  no  testimony  upon  that  point  coming 
from  him .  The  two  cases  were  properly  tried  together,  and  the  wife 
must  necessarily  have  had  more  or  less  influence  upon  the  other, 
and  cannot  well  be  now  separated.     We  therefore  think  ezceptions 

should  be  sustained  in  both  cases. 

Msceptions  sustained^ 

Applkton,  0.  J.,  Danforth,  Peters  and  Libbey,  JJ„  con- 
curred. 

NoTC  BY  THE  Rbportbb.-^ There  can  be  no  doubt  that  mental  suffering  forms  a  praper 
element  of  damage  in  actions  for  Intentional  and  wUlful  wrong,  and  In  actions  of  negtf- 
gence  resulting  In  bodily  Injury;  but  whether  it  forms  an  independent  ground  of  aaioa. 
disconnected  from  these  facts,  is  more  doubtf UL 

In  S^ftrelU  v.  Western  Union  Tel  Co.,  Texas  Commission  of  Appeals,  June  14,  ISI.  4 
Tex.  L.  J.  747,  It  was  held  that  injury  to  the  feelings  resulting  from  disappolntmeiit  m^ 
grief  at  not  being  present  at  a  relative's  funeral,  caused  by  neglect  of  a  telegraph  csom- 
pany  in  failing  to  deliver  a  message,  constitutes  general  damages.  In  this  case  the  nesv- 
•ge  showed  on  its  face  the  nature  of  the  summons.  The  court  said :  **It  appears  tout 
hat  the  natural  consequence  of  a  failure  to  promptly  transmit  and  deliver  a  message  like 
tnat  in  this  case,  and  under  the  circumstances  shown  in  appeUant^s  petition,  is  to  produce 
the  keenest  sense  of  grief  Incident  to  a  sad  disappointment.  T^r  it  Is  a  principle  of  oar 
nature,  implanted  in  the  bosom  of  every  reasonable  being,  not  devoid  of  human  seitfibai- 
ties,  to  promptly  pay  the  last  tribute  of  reelect  to  the  mother  who  bore  and  focterad  us; 
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and  to  be  tbwarted  tn  the  diacharge  of  this  duty,  prompted  as  it  is  by  natural  desire,  by 
the  willful  fault  or  neglect  of  one  whose  business  It  is  to  oommunioate  the  news,  and  who 
has  reoeiTed  his  competisation  therefor,  in  the  veiy  nature  of  things  is  calculated  to,  and 
will.  Inflict  upon  the  mind  the  sorest  sense  of  disappointment  and  sorrow/* 

In  Shearm.  ft  Bedf.  on  Neg.,  in  speaking  of  telegraphs,  it  Is  said:  ** Delay  in  the 
announcement  of  a  death,  an  arrival,  the  8tra3ring  or  recovery  of  a  child,  and  the  like, 
may  often  be  productive  of  an  injury  to  the  feelings  which  cannot  be  easily  estlmatcMl  in 
money,  Irat  for  which  a  Jury  should  be  at  liberty  to  award  fair  damages." 

In  the  above  T6xas  case  two.Texas  cases  are  cited  as  authority,  but  in  botii  of  them  there 
was  injury  to  the  person.  Cannitig  v.  WiUianiaiown^  1  Cush.  ^1\  Lunch  v.  Knight,  9  H. 
L.  MB;  Jokntton  v.  ITtaDs,  6  Nev.  884 ;  s.  c,  3  Am.  Rep.  845,  seem  in  harmony  with  the  doc- 
trine  of  the  principal  case.  Gomiiiny  v.  fnUianwtown,  however,  was  founded  on  a  statute 
providing  only  for  injury  to  the  person,  and  Johtuon  v.  WMs  seems  overruled  in  Quiglev 
V.  RaUroad,  11  Nev.  390. 

Mr.  Wood  says  in  a  note.  In  his  edition  of  Mayne  on  Damages,  p.  74 :  **  We  do  not  appre- 
hend that  the  rule  has  any  such  force  as  to  enable  a  person  to  maintain  an  action  where 
the  only  injury  is  mental  suffering,  as  might  be  thought  from  a  loose  reading  of  loose  dicta 
and  statements  of  the  courts  in  some  of  the  cases.  So  far  as  I  have  been  able  to  ascertain 
the  force  of  the  rule,  the  mental  suffering  referred  to  is  that  which  grows  out  of  the  sense 
of  peril,  or  the  mental  agony  at  the  time  of  the  accident,  and  that  which  is  incident  to  and 
blended  with  the  bodily  pain  Incident  to  the  injury,  and  the  apprehension  and  anxiety 
theretqr  induced.  In  no  case  has  it  ever  been  held  that  mental  anguish  alone,  unaccom' 
psaied  l^  an  injuiy  to  the  person,  afforded  a  ground  of  action.**  Mr.  Sedgwick  seems  to 
take  the  same  ground.  Meas.  Dam.  544,  note,  and  at  p.  651.  he  says:  "It  is  evident  that 
the  injury  here  becomes  of  a  very  metaphysical  character.**  Sheannan  &  Bedfleld  say,  in 
their  wo-k  oo  Negligence,  1 006  b:  **  The  mental  suffering  which  may  be  allowed  for  is  only 
mch  as  arises  from  the  plaintllTs  reflections  upon  what  he  personally  has  to  endure,  or 
anxiety  for  his  escape. " 

In  Logan  v.  WetUm  UnUm  Tel.  Co.,  84  HI.  408,  an  action  by  a  father  against  a  telegraph 
company  for  aegUgence  in  falling  to  deliver  a  tcA^pram  sent  by  him  to  his  son  summoning 
the  son  home  to  the  death-bed  of  his  mother,  it  was  held  that  the  plaintiff  was  entitled  to 
recover  at  least  nominal  damages,  Including  the  price  paid  the  company  to  send  the  dis- 
patch.   Nothing  beyond  this  was  considered*  • 

Judge  Tbovpsoh  says  (Carriers  of  Passengers,  571):  "Whether  mental  anguish  caused 
neither  by  fear  nor  bodily  injury— such,  for  example,  as  arises  from  the  indignity  of 
ejection  from  a  train  without  violence— Is  an  element  of  compensatory  damages,  is  a 
question  upon  which  the  authorities  are  not  quite  fully  agreed.**  **  That  injuries  done 
can  have  no  adequate  redress  in  money,  or  that  damages  may  be  difficult  of  estimation,  Is 
no  reason  why  pecuniary  relief  may  not  be  granted  as  a  compensation.**  But  this  line  of 
caaes  Is  different  from  those  of  negligenoe,  .because  In  them  the  act  complained  of  Is  inten- 
tiooal,  although  without  bodily  injury,  and  besides  there  is  a  physical  constraint  which 
smounts  to  assault  or  trespass. 

In  SifrcUc  v.  We*t.  Union  Tel.  Co.,  wpra,  the  court  added  the  following  judicious  warn- 
ing: **  It  should  be  remarked  that  great  caution  ought  to  be  observed  In  the  trial  of  cases 
hkethis,  as  it  will  be  so  easy  and  natural  to  confound  the  corroding  grief  occasioned  by 
the  Io.:8  of  the  parent  or  other  relative,  with  the  disappointment  and  regret  occasioned  by 
the  fault  or  neglect  of  the  company,  for  it  is  only  the  latter  for  which  a  recovery  may  be 
had,  and  the  attention  of  juries  might  well  be  called  to  that  fact.*'  This  shows  the  danger 
of  the  holding.  It  Is  difllcult  to  draw  the  line  between  the  grief  of  bereaved  affection  and 
tbe  disappointment  occasioned  by  not  being  able  to  attend  the  funeral. 

The  case  of  DeMay  v.  Roberta,  Michigan  Supreme  Court,  June,  1881,  is  unique.  It  was 
there  held  that  where  a  physician  takes  an  unprofessional  unmarried  man  with  him  to  at- 
tend ;a  case  of  conflnement,  and  no  real  necessity  exists  for  the  latter*s  assistance  or 
preflenoe,  both  are  liable  in  damages;  and  it  makes  no  difference  that  the  patient  or  hus- 
hsnd  supponed  at  the  time  that  the  intruder  was  a  medical  man,  and  therefore  submitted 
withont  objection  to  his  presence.  It  is  however  distinguishable  from  the  principal  case, 
oeosuse  slthough  there  was  no  Intentional  or  n^^gent  injury,  and  the  injury  was  wholly 
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to  the  feeUngs,  yet  there  was  an  intentional  act,  namely,  the  entry  <nto  the  hooM,  vtaicb 
under  the  clrcumgtanoes  was  held  a  traspaaB. 

In  ijfioee  ▼.  Town  of  DatiTiOe,  68  Vt.  190,  an  action  for  injuries  from  a  defective  Ugh«v, 
one  of  the  injuries  was  a  miscarriage,  whereby  twins  prematurely  came  into  the  wocH 
The  trial  court  charged  that  plaintiff,  the  mother,  was  entitled  to  recover  among  oHht 
things  for  any  injury  to  her  feelings  occasioned  by  the  misfortune.  Ross,  J  ,  in  revievfag 
this  part  of  tiie  charge,  uses  this  language:  **  Any  injured  feelings  following  the  mlicar- 
riage,  not  part  of  the  pain  naturally  attending  it,  are  too  remote  to  be  considered  as  de- 
ment of  damage.  If  the  plaintiff  lamented  the  lou  of  hes  ofliqning,  such  grief  Inmhci 
too  much  an  element  of  sentiment  to  be  left  to  the  conjecture  and  caprice  of  a  Jsiy.  D 
like  KacheU  she  wept  for  her  children  and  would  not  be  comforted,  a  qioestioaof  eoa- 
tinuing  damage  is  presented,  too  deUcate  to  be  weighed  by  any  scales  which  ths  law  Im 
yet  Invented.* 


MOULTOK  V.  SCARMOROUGH. 

ax  Me.  267.) 
Municipal  corporation— 'neffUff€n«e'^t&9m 

A  town  carrying  on  a  farm  for  the  support  of  Its  poor  is  liable  for  an  iiyuy 
inflicted  on  a  cltlxen  by  a  ram  owned  by  the  town  and  kept  on  the  lana  t^ 
the  propagation  of  sheep,  bat  negligently  suiTered  to  run  at  laige.* 

ACTION  on  tlie  case  for  injuries  inflicted  on  the  plaintiff  bj« 
ram  owned  by  the  defendant  town,  and  kept  by  it  on  its  poor 
farm  for  propagating  sheep,  but  negligently  suffered  to  run  at  laige. 
The  plaintiff  had  judgment  on  demurrer. 

S,  0.  Strout  and  H.  W.  (rogt^  for  plaintiff. 

A.  F,  MouUorif  for  defendants,  cited  Hooper  v.  Emery,  U  Me. 
377;  Weslbrook  v.  DeeriTig,  63  id.  231:  HamiUofi  Co.  v.  MighiBi,1 
Ohio  St  109;  Dill,  on  Mun.  Corp.,  §  766  et  seq.;  Shearm.  4  Redt 
on  Keg.  (2d  ed.),  §  118,  and  cases  cited;  Gallatin  v.  Lowhy'il 
Barb.  578;  Russell  v.  Men  of  Devon,  2  T.  R.  607;  MUcMly.  Rock- 
land,  52  Me.  118;  T/uitjer  v.  Boston,  19  Pick.  511;  06  Me.  3U; 
Hanvey  v.  Rochester,  35  Barb.  177;  State  v.  Oreat  Works,  etc,  ^ 
Me.  41;  Cushing  v.  Bedford,  125  Mass.  520;  Rounds  \,  Bangor. 
40  Me.  541;  Small  v.  Danville,  51  id.  359;  R.  S.,  ch.  3,  §  3:>; 
29  Conn.  303  ;  Hood  v.  Lynn,  1  Allen,  103;  Oirard  Will  Cote,  2 
IIov/.  1^7;  Jackson  v.'  Hartwell,  8  Johns.  422:  2  Kent  Com. 
283;  Sutton  v.  Cole,  3  Pick.  232;   Worcester  v.   Eaton,  13  Mass. 

•  Compare  lloOenbeck  ▼.  Winnebago  dmtUy  (96  Til.  1«),  SS  Am.  Wep.  IM,  and  n«««.^**» 
fYcnch  V.  CUy  of  BtMon,  12eMaB8.  603. 
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378;  McCartee  t.  Orphan  Asylum,  9  Cow.  437;  Mayor  v.  Olottcester, 
1  a  L.  285;  Mersey  Docks  v.  Gibbs,  L.  R,  1  H.  L.  93,  119;  11  H. 
L.  713;  JoTies  v.  New  Haven,  34  Conn.  1;  Hill  v.  Boston,  122  Mass. 
344;  8.  c,  23  Am.  Hep.  332;  Mills  v.  Brooklyn,  32  N.  Y.  489;  Bast- 
man  y.  Meredith,  36  N.  H.  284;  Bigelow  y.  Randolph,  14  Gray,  541; 
Wallcott  y.  Swampscott,  1  Allen,  101;  Morgan  v.  Halloweil,  57  Me. 
375;  Dayton  v.  P^o^tf,  4  Ohio  St  80;  Angell  &  Ames  on  Corp.  (9th 
ed.),  §  629. 

■ 

LiBBEY,  J.  This  case  comes  before  us  on  general  demurrer  to 
the  declaration.  It  is  for  negligence  of  the  defendant  in  not  taking 
proper  care  of  and  restraining  a  yicious  ram,  owned  and  kept  by  the 
town,  by  reason  whereof  the  plaintiff  was  attacked  by  the  ram  and 
serioQsly  injured. 

It  18  not  claimed  in  support  of  the  demurrer  that  the  declaration 
is  defective  ;  but  it  is  contended  in  behalf  of  the  defendants,  that 
the  town  had  no  legal  authority  to  own  and  keep  a  ram;  that  the 
act  was  uttra  vires,  and  that  therefore  the  town  is  not  liable. 

It  is  admitted,  however,  by  the  defendants'  counsel,  that  if  the 
town  could  legally  own  and  keep  the  ram  for  any  corporate  purpose, 
for  profit  and  gain,  then  it  rests  under  the  same  liability  as  a  person 
or  private  corporation  for  its  proper  care  aud  control.  This  is  the 
well-settled  rule  of  law.  Snudl  v.  Danville,  51  Me.  369;  Woodcock 
V.  Calais,  66  id.  234;  Oliver  v.  Worcester,  102  Mass.  489;  s.  c,  3 
Am.  Rep.  485;  Bnsimnn  v.  Meredith,  36  N.  H.  295;  Mersey  Docks 
TniMfees  v.  Oibbs,  11  H.  L.  Cas.  687;  s.  c,  L.  R,  1  H.  L.  93;  DilL 
on  Mun.  Corp.,  §  780,  and  cases  cited  in  note. 

By  the  statutes  of  this  State  it  is  the  duty  of  a  town  to  support 
paupers  having  a  legal  settlement  therein.  It  is  not  its  duty  to 
own  or  carry  on  a  farm  on  which  to  keep  and  support  its  poor,  but 
it  may  lawfully  do  so  if  it  see  fit;  and  it  may  employ  on  such  farm 
all  its  paupers  able  to  labor.  The  power  to  own  and  carry  on  a 
farm  for  such  purpose  carries  with  it  the  power  to  stock  it  and 
manage  it  for  purposes  of  profit  in  a  manner  comporting  with 
the  ordinary  management  of  such  property  among  farmers.  Tliis 
embraces  the  raising  of  cattle,  horses,  swine  and  sheep;  and  for 
the  propagation  of  sheep  a  town  may  lawfully  keep  and  own  a 
ram.  If  it  does  so  it  is  not  done  in  the  performance  of  a  public 
doty  enjoined  upon  it  by  law,  but  as  a  voluntary  corporate  act,  as  a 
part  of  its  system  for  the  most  economical  support  of  its  poor.     For 
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all  matters  connected  with  the  management  of  the  farm  hj  its 
agents  and  servants;  for  the  proper  keeping  and  restraining  of  all 
domestic  animals  kept  npon  it  by  its  authority  for  purposes  of 
profit^  it  undoubtedly  rests  under  the  same  liability  as  persons. 

Exceptions  averrukd. 

Applktoit,  0.  J.,  Walton,  Vibgik,  Pbtbbs  and  STXOVDe»  JJ, 
ocmcnrred. 


DuvK  V.  Wbstok. 

(71  He.  970.) 

2f0gotiatile  itutrummU — ^teoommodaUonnate  —  franf^— MaMtty. 

The  maker  of  a  renewal  accommodation  note  is  liable  thereon  to  a  tbbd  pa^ 
Bon  who  has  advanced  monej  on  the  original,  which  waa  given  withoat  i» 
Btriction  of  use,  and  aarrenders  it  for  the  second.* 

A  CTION*  on  a  promissory  note.    The  opinion  states  the  oasSi 

Foster  tH  Stewardy  for  plaintiff. 

Orville  D.  BaheVy  for  defendant. 

Appletok,  0.  J.  This  is  an  action  against  the  defendants  on  s 
promissory  note  for  $5,000,  dated  June  17,  1874,  payable  in  four 
months,  to  the  Waterville  Savings  Bank  or  order,  and  indorsed  b; 
bank  to  the  plaintiff. 

The  following  facts  appeared  in  evidence: 

On  February  17,  1874,  the  defendants  made  their  promissoij 
note  to  the  Waterville  Savings  Bank,  for  t5,000  on  four  months. 
The  note  was  given  for  the  accommodation  of  the  Somerset  Bail* 
road  Company,  but  that  corporation  was  not  a  party  to  it  The 
defendants,  one  of  whom  was  a  director  of  the  railroad  compftQf* 
signed  the  note  without  any  consideration  to  enable  the  railrosd 
company  to  raise  money,  the  company  pledging  $5,500  of  its  bonds 

«  See  Stephont  t.  MonongahOa  Nat,  Bank  (88  Penn.  St.  157),  88  Am.  Bep.  488;  MuiM^ 
T.  CitizerW  Nat,  Bank  of  BaXUmore  (40  Md.  540),  17  Am.  Bep.  6S0 
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as  collateral  and  its  officers  agreeing  to  save  the  defendants  harm- 
less. The  note  was  offered  to  the  Waterville  Sayings  Bank,  but 
they  declined  taking  it  because  not  then  in  funds  but  agreeing  to 
discount  it,  when  in  funds. 

The  note  not  being  taken  by  the  bank,  the  plaintiff  with  a  full 
knowledge  of  the  purpose  for  which  the  note  was  given,  discounted 
the  note,  receiving  the  $5,500  of  railroad  bonds  at  the  same  time  as 
collateral  security.  The  money  thus  advanced,  was  paid  to  the 
Somerset  Ilailroad  Company,  for  whose  accommodation  the  note 
had  been  given. 

The  plaintiff  retained  the  note  and  bonds  in  his  possession,  until 
July  15,  1875,  when  he  negotiated  a  loan  of  $5,000  for  himself, 
pledging  as  collateral  the  note  of  Flint  &  Weston,  $5,500  of  the 
railroad  bonds  before  mentioned,  and  $5,000  of  their  bonds  belong- 
ing  to  himself. 

When  the  plaintiff  negotiated  his  loan,  the  Flint  &  Weston  note 
was  overdue.  At  the  instance  of  the  bank,  that  note  was  renewed 
by  the  one  in  suit,  which  was  left  as  collateral  in  place  of  the  orig- 
inaL  The  note  not  being  paid  at  its  maturity,  the  plaintiff  paid 
his  note  and  the  bank  indorsed  the  note  in  suit  and  surrendered  it 
to  him  with  the  bonds,  which  had  been  left  in  their  possession  as 
oollateraL 

The  note  first  given  was  an  accommodation  note  for  the  purpose 
of  enabling  the  Somerset  Railroad  Company  to  raise  money.  No 
limitation  or  restriction  was  placed  upon  its  disposition.  The  Som- 
erset Railroad  Company  was  no  party  to  the  note.  The  defendants 
signed  as  principals  and  they  must  be  so  regarded.  They  did  not 
sign  as  sureties  or  indorsees  nor  can  they  claim  to  be  treated  as  such. 
The  plaintiff  took  the  note  in  good  faith  and  paid  its  full  value. 
The  funds  he  advanced  upon  the  note  were  appropriated  to  the  pur- 
pose for  which  it  was  given.  To  the  defendants,  it  was  immaterial 
by  whom  the  funds  were  advanced  on  their  note.  Their  liability 
was  none  the  greater  because  advanced  by  the  plaintiff,  than  if  by 
the  payee. 

The  question  then  is,  are  the  makers  of  the  note  m  suit  liable 
thereon  F 

The  defendants  in  the  first  note  signed  by  them  held  themselves 
out  as  makers,  not  as  sureties.  They  gave  an  accommodation  note 
on  which  money  was  to  be  raised.  "  The  maker  of  an  accommoda- 
tion note  cannot  set  up  the  want  of  consideration  as  a  defense 
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agaiuBt  it  in  the  hands  of  a  third  person,  though  it  be  there  is 
collateral  security  merely.  He  who  chooses  to  put  himself  in  the 
front  of  a  negotiable  instrument/'  observes  Black,  C.  J.,  in  Lord 
V.  Ocea7i  Banky  20  Penn.  St.  384,  '^  for  the  benefit  of  a  friend,  mn^t 
abide  the  consequence,  and  has  no  more  right  to  complain,  if  bb 
friend  accommodates  himself  by  pledging  it  for  an  old  debt,  thu 
if  he  had  used  it  in  any  other  way.  This  was  decided  in  3  Batt. 
381,  in  a  case  resembling  the  present.  Accommodation  paper  is  a 
loan  of  the  maker's  credit,  without  restriction  as  to  the  manner  of 
its  use."  In  Bank  of  Newbury  v.  Randy  38  N.  H.  166,  the  fiwtB 
were  somewhat  like  the  case  at  bar.  Then  the  defendants,  for  the 
purpose  of  raising  money  for  the  use  of  a  railroad,  signed  a  note 
payable  to  a  bank,  and  delivered  it  to  an  agent  to  procure  it  to  be 
discounted,  but  the  bank  refusing  to  advance  the  money,  the  agent 
obtained  a  larger  sum  of  other  persons  upon  the  notes  of  the  cor- 
poration and  its  directors,  and  pledged  the  note  of  the  defendants 
with  the  bonds  of  the  corporation,  as  collateral  security,  and  the 
money  was  appropriated  to  the  use  of  the  road.  Heldy  that  the 
notes  of  the  corporation  not  being  paid,  a  suit  could  be  maintained 
on  the  note  of  the  defendants,  in  the  name  of  the  bank  for  tbe 
benefit  of  those  who  advanced  the  money.  "The  principle  of  the 
case  is  this,"  observes  Eastman,  J.,  '^that  when  a  note  is  made  to 
raise  money,  it  does  not  change  the  liability  of  the  parties  to  the 
note  that  the  money  is  advanced  by  a  third  person,  instead  of  tbe 
payee.  In  the  case  just  cited,  as  in  the  case  at  bar,  no  restriction 
was  made  upon  the  use  of  the  note.  These  views  are  sustained  in 
Elliot  V.  Abboty  12  N.  H.  549  ;  Cross  v.  Rowe^  22  id.  77 ;  Hufd^- 
Aldrich,  27  id.  31 ;  Bank  of  Chenango  v.  Hyde,  4  Cow.  667  ;  Bank 
of  Rutland  v.  Bushy  6  Wend.  66.  "  He  lent  his  notes,"  obaenrea 
Woodruff,  J.,  in  De  Zeng  v.  FyfSy  1  Bosw.  336,  "  for  the  very 
purpose  of  enabling  the  payee  to  use  his  credit  in  any  manner  which 
the  exigencies  of  their  business  required  or  made  convenient  to 
them.  The  notes  were  used  accordingly."  The  signers  were  hcM 
liable  notwithstanding  the  notes  were  pledged  as  collateral  for  an 
antecedent  debt  In  Robbins  v.  Richarisony  2  Bosw.  253,  Wood- 
i.UFF,  J.,  uses  the  following  language :  "  We  regard  it  as  foHy 
settled,  that  when  a  note  is  made  for  the  accommodation  of  apajee 
and  delivered  without  any  restriction  or  limitation  of  his  anthoritj 
to  use  it,  he  may  appropriate  it  to  such  uses  (being  in  themaelTes 
legal)  as  his  convenience  or  pleasure  may  dictate ;  and  the  holder  is 
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not  bound  to  prove,  that  he  parted  with  value,  as  tlic  consideration 
of  the  transfer  to  himself. .  He  may  recover  thereon,  although  he 
received  it  in  payment  of  a  preceding  debt,  or  received  it  as  col- 
latend  security  for  such  indebtedness.  Indeed  mere  proof,  that  a 
note  is  an  aooommodation  note,  is  not  sufficient  to  cast  upon  an 
indorsee  the  burden  of  showing  upon  what  consideration  he  did 
receive  the  note.''  The  indorsee  of  an  accommodation  note  is  en- 
titled to  recover  in  cases  exempt  from  fraud,  by  proving  that  it  was 
received  m  satisfaction  of  an  existing  debtor  as  a  collateral  security 
for  its  payment.     Loihrop  v.  Marrts^  5  Sandf.  7. 

So  one  who  takes  an  accommodation  note  after  its  dishonor  may 
recover  from  the  maker  or  indorser  if  it  be  used  for  the  purpose 
for  which  it  was  given.  2  Pars,  on  Bills  &  Notes,  28  ei  seq.  The 
party  giving  the  accommodation  must  show  he  wais  injured  by  the 
misappropriation.  **•  If  the  indorsee  knew  of  the  fact  of  the  paper 
being  made  for  accommodation  at  the  time  he  received  it,  there 
could  be  no  differenco  whether  he  received  it  before  or  after  it  fell 
due.  The  question  would  be  in  either  case,  how  far  the  fact  of  its 
being  given  for  accommodation  afforded  ground  of  defense  in  the 
hand  of  the  holder  for  value.  And  the  question,  it  seems  to  us, 
will  always  depend  upon  whether  the  paper  was  used  by  the  party 
accommodated  in  the  manner  contemplated  by  the  original  parties, 
aud  especially  by  those  signing  or  indorsing  for  accommodation.  It 
is  true,  this  question  will  not  be  important  when  the  paper  passes 
while  current;  but  when  the  paper  is  taken  when  over  due,  or  with 
knowledge  that  it  was  given  for  accommodation,  the  defense  is 
equally  available.  And  in  both  cases  the  proper  question  seems  to 
be,  whether  the  paper  was  misapplied  by  the  party  accommodated. 
If  not,  the  holder  may  recover  to  the  extent  of  his  interest  Kcdf. 
4  Big.  Lead.  Cas.  on  Bills  of  Ex.  216  ;  East  River  Bank  v.  But- 
lermrih,  45  Barb.  476;  unless  there  is  an  agreement  restraining 
tlie  transfer  of  an  accommodation  note  after  due,  and  it  is  used  for 
the  purpose  for  which  it  was  given,  it  is  immaterial  whether  the 
liolder  advances  money  upon  it  before  or  after  its  maturity.  Slur* 
tevant  v.  Ibrdy  4  M.  G.  102 ;  Stein  v.  Vglesias,  1  C.  M.  &  R.  665 ; 
Harrington  v.  Dorr,  3  Rob.  283  ;  Maitlaiid  v.  Citizemi*  Katumai 
Bank,  40  Md.  540  ;  s.  c,  17  Am.  Rep.  620. 

The  plaintiff  advanced  the  money  on  the  defendants'  note  of 
i^ebmary,  1874.     The  money  went  to  the  use  of  the  Somerset  rail- 
>^)  for  whose  benefit  it  was  made.    It  came  into  his  hands  either 
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from  the  railroad  or  from  the  bank  —  but  presumably  from  tb 
railroad  as  the  contemplated  railroad  bonds  which  were  to  be  the 
security  for  its  payment  were  doli?ered  at  the  same  time.  Whether 
sold,  pawned  or  pledged  for  the  money  advanced,  the  note  came 
rightfully  m  the  plaintiff's  possession.  Being  in  his  hands  for 
value  and  in  good  faith,  he  might  maintain  an  action  upon  it  in 
the  name  of  the  bank  with  its  assent,  or  the  bank  might  indorse  it, 
and  he  could  sue  it  in  his  own  name.  Lime  Rock  Bank  v.  Maem- 
beVy  29  Me.  5G5.  From  the  circumstances  of  the  case,  considering 
the  object  which  the  defendants  had  in  view,  and  which  thej 
wished  to  be  accomplished,  we  think  there  was  an  implied  pennis- 
sion  that  the  money  might  be  obtained  where  it  could  be  most  ad- 
vantageously procured.  Cfiase  v.  HcUharti,  61  Me.  513.  Wbeo 
the  principal  throws  the  note  in  the  market  to  raise  money  on  it 
with  the  assent  of  the  sureties  they  are  liable.  Starrett  v.  Bather, 
20  Me.  457.  But  here  originally  there  were  no  sureties.  The  de- 
fendants are  principals. 

In  the  cases  cited  m  defense,  the  facts  were  essentially  different 
from  the  one  at  bar.  They  were  all  cases  of  suretyship.  In  Adsm 
Bank  v.  JoneSj  16  Pick.  575,  which  is  the  leading  case  on  the  sub- 
ject, the  bank  declined  to  allow  a  suit  to  be  brought  in  its  name, 
and  there  was  a  fraudulent  misappropriation  of  the  note.  In 
Skowhegan  Bank  v.  Baker,  36  Me.  154,  the  suit  was  brought  with- 
out the  express  or  implied  assent  of  the  bank,  and  was  not  there- 
fore maintainable.  In  Manufacturers^  Bank  v.  CWa,  39  Me.  18S» 
tlie  note  in  suit  was  diverted  from  the  purpose  for  which  it  was 
executed  without  the  consent  of  the  surety.  The  same  was  the 
case  in  Rhodes  v,  Ayer,  16  Ohio,  282.  In  Granite  Bank  v.  -SBw, 
43  Me.  3G8,  it  was  held  the  action  was  maintainable  against  the 
maker,  but  not  against  the  sui'ety  unless  the  transfer  was  made  br 
his  consent 

The  note  first  given  being  valid  in  the  hands  of  the  plaintiff  of 
of  the  bank  as  pledgee,  the  giving  up  of  the  first  note  is  a  good 
consideration  for  the  note  in  suit     Dockray  v.  Dunn,  37  Me.  441 

It  IS  immaterial  whether  the  defendants  knew  or  did  not  know 
that  the  plamtift  had  advanced  the  funds  for  the  railroad,  »nd 
that  tlie  savings  bank  had  not 

The  indorsement  by  tho  savings  bank  was  valid  and  passed  the 
legal  title  to  the  plaintiff.  The  assent  of  the  bank  may  be  inferred 
from  the  acts  of  its  officers  as  disclosed  in  the  evidence.    Indeed 
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the  suit  is  proeeciited  by  its  president,  who  is  the  attorney  for  the 
phdntiff.     Cha96  v.  Hathom,  61  Me*  507,  and  cases  cited. 

JiAdgmwU  for  plattUtff. 

Wajltov,  Babbow8»  Dakpobth,  Peters,  and  Stxokds,  JJ.^ 
conconed* 


Monk  v.  Paokardw 

(n)le.80O.) 

yui§ainee — ImHai  grtmnd* 
A  bvila]  gronnd  near  dwellings  Is  not  a  nulsanoe  p&r  ml 

ACTION  of  damages  for  nuisance.    The  opinion  states  the  oasa 
The  plaintiff  had  judgment  below. 

0.  J7.  Hersey  and  Enoch  Ibster,  for  plaintiff. 
Black  d  HoU,  for  defendants. 

YiRGiK,  J.  This  is  an  action  on  the  case  for  an  alleged  nuisance, 
consisting  of  a  private  buryiug  ground  containing  seven  or  eight 
graves,  situated  near  the  plaintiff's  dwelling-house. 

Prior  to  1850  the  father  of  two  of  the  defendants  and  of  the 
wives  of  the  other  defendants,  owned  about  fourteen  acres  of  land 
on  the  east  side  of  the  county  road,  in  a  sparsely  settled  part  of 
Hebron.  The  north-east  (back)  comer  of  the  lot,  bounded  on  the 
east  by  the  high  bank  of  a  brook,  was  appropriated  for  a  private 
bnnal  place,  in  which  at  various  times,  from  fifteen  to  forty  years 
ago,  some  nine  or  ten  bodies  had  been  buried  in  a  somewhat  pro- 
miscuoQs  manner.  It  was  never  inclosed,  and  it  had  no  definite 
boundaries;  but  it  was  separated  from  the  remaining  portion  of  the 
lot  by  a  board  fence  extending  from  the  road  easterly  near  the 
graves  to  the  brook,  leaving  about  an  acre  north,  and  the  remainder 
south  of  the  fence. 

In  1850  one  of  the  defendants  came  into  possession  of  the  larger 
parcel,  erected  thereon  a  small  house,  the  front  of  which  was  about 
33  feet  from  the  road,  with  the  north  end  about  the  same  distance 
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from  the  board  fence,  and  in  the  rear  of  the  house^  bat  qaite  neir 
to  ity  a  small  stable  with  its  north  end  flush  with  the  fence. 

In.  1868  the  plaintiff  purchased  tlio  larger  parcel  of  land  with 
the  buildings  thereon,  dug  a  well  some  thirteen  feet  in  depth,  aod 
about  seventy  feet  from  the  fence,  between  the  honse  and  the  roid, 
and  has  occupied  the  premises  most  of  the  time  since. 

In  1875  the  defendants  fenced  off  the  south-west  (front)  corner 
of  the  small  lot,  inclosing  a  parcel  thereof,  thirty-three  feet  on  tht 
roiid,  and  extending  back  nearly  to  the  north-east  (back)  comer  of 
the  stable,  for  a  new* burying  ground ;  and  into  this  they  remored 
the  remains  of  all  the  old  graves  except  two,  one  of  which  beiog 
included  within  the  new  inolosure,  and  the  other  not  removable  on 
account  of  water  in  the  grave.  One  of  the  reasons  for  remonn^ 
the  graves  was  the  caving  off  of  the  bank  of  the  brook  as  it  wis 
worn  away  by  spring  and  fall  freshets,  which  had  nearly  reached  the 
graves  nearest  the  bank.  The  old  board  fence  was  removedi  and  a 
double  wall,  fiiced  on  the  side  next  the  plaintiff's  premises,  was sob- 
stitutcd;  the  new  cemetery  was  tastefully  graded  and  suitable  head- 
stones erected  at  the  several  graves,  the  nearest  being  about  fortj 
feet  from  and  opposite  to  the  window  of  the  plaintiff's  sitting  room, 
and  also  in  plain  view  from  his  front  windows  and  door.  As6r& 
located  the  graves  were  only  visible  from  the  back  rooms  of  bis 
house. 

The  plaintiff  claimed  this  new  grave  yard  to  be  a  nuisance,  for 
the  reason  that  its  proximity  and  relative  position  render  his  res- 
dence  uncomfortable  and  the  enjoyment  of  his  property  disagreeiUe: 
and  that  it  has  rendered  the  water  in  his  well  unpalatable  and  un- 
wholesome, and  has  lessened  the  market  value  of  his  property. 

The  jury,  under  instructions  not  excepted  to,  returned  a  verdict 
for  the  plaintiff  and  assessed  damages  in  the  sum  of  twentj*li^ 
dollare;  which  the  defendants  ask  xas  to  set  aside  as  being  against 
law  and  the  weight  of  evidence. 

There  is  no  pretense  that  the  plaintiff's  physical  health,  or  hii 
olfactories  have  in  any  degree  been  affected  by  any  effluvia  b^ 
tlie  new  graves;  for  the  undisputed  testimony  is  overwhelming  tb>t 
they  contained  nothing  which  could  render  such  a  result  possible. 
And  if  the  verdict  was  based  upon  testimony  of  the  plaintiff,  thM 
the  water  in  his  well  (which  is  closely  covered  about  the  pump,  9Xi^ 
has  never  been  cleaned  out) ''  tastes  bad  and  smells  bad,"  on  account 
of  a  few  dry  bones  buried  seventy  feet  distant  therefrom,  with  levi' 
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groand  iotenrening,  it  would  be  so  manifesUy  erroneous  and  against 
the  weight  of  eyidence,  we  should  not  hesitate  to  set  it  aside. 

Nor  can  the  verdict  be  sustained  upon  the  sole  ground  of  the 
cemetery's  proximity  to  the  plaintiffs  premises,  and  the  consequent 
depreciation  of  the  market  value  of  his  property.  For  a  repository 
of  the  bodies  of  the  dead  is  as  yet  indispensable,  and  wherever 
located,  it  must  asr  nscessitaie  be  in  the  vicinity  of  the  private-prop- 
erty  of  some  one  who  might  prove  its  market  value  injuriously 
affected  thereby.    Ifeia  Orleans  v.  Wardens^  eic^  11  La.  Ann.  244. 

Bat  assuming  that  the  jury,  in  respect  to  these  matters,  found 
in  behalf  of  the  defendants,  and  concluded  that  there  was  no  injury 
to  the  plaintiff's  property,  or  to  his  physical  health  or  comfort,  and 
based  Uieir  verdict  solely  upon  the  ground  that  on  account  of  its 
relative  position  with  the  plaintiffs  house,  the  cemetery  inevitably 
meets  his  immediate  view  whenever  he  looks  from  the  north  window 
of  hisetttiiig  room  or  stepelrom  his  door,  and  that  thereby  the 
comfortable  enjoyment  of  his  dwelling-house  is  interfered  with, — 
then  the  defendants  contend  that  the  verdict  is  against  law,  upon 
the  groand  that  such  discomfort  is  one  purely  mental,  and  is  not  a 
caase  of  action. 

It  cannot  be  doubted  that  the  law  recognizes  that  to  be  a  nuisance 
which  is  naturally  productive  of  sensible  personal  discomfort,  as 
well  as  that  which  causes  injury  to  property.  St.  Hden^s  Smelt* 
tng  Co.  V.  Tipping,  11  H.  L.  Gas.  642.  But  it  must  injuriously 
affect  the  senses  or  nerves.  Thus  sound,  whether  caused  by  a  lo* 
comotire  blowing  off  steam,  the  ringing  of  bells  or  the  barking  of 
dogs,  whenever  it  becomes  sufficient  to  injuriously  affect  residents 
in  the  neighborhood,  is  actionable.  First  Baptist  Ohurek  v.  R.  /2. 
Cb.,  5  Barb.  79,  and  cases  there  cited.  To  become  actionable,  the 
effect  of  sound  must  be  such  as  naturally  to  interfere  with  the  or« 
dinary  comfort,  physically,  of  human  existence,  and  the  inconveni- 
ence most  be  ^'something  more  than  fancy,  delicacy  or  fastidious- 
ness."   Cooley  on  Torts.  600. 

Cemeteries  are  not  necessarily  even  shocking  to  the  senses  of  ordi* 
Da7  persons.  Many  are  render^  attractive  by  whatever  appropriate 
art  and  skill  can  suggest,  while  to  others  of  morbid  or  excited  fancy 
or  imagination,  they  become  unpleasant  and  induce  mental  disqui* 
9tade  from  association,  exaggerated  by  superstitious  fears.  The  law 
protects  against  real  wrong  and  injury  combined,  but  not  against 
eithei  or  both  when  merely  fanciful. 
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The  human  contents  of  these  graves  cannot^  as  they  lie  buried 
there,  offend  the  senses  in  a  legal  point  of  view.  The  memorial 
stones  alone  affect  the  senses,  and  the  same  would  result  to  the  super- 
stitious, though  nothing  human  lay  heneath  them.  If  this  banal 
ground  is  under  the  circumstances  a  private  nuisance,  then  is  it  also 
a  public  nuisance  to  every  traveller  who  passes  on  that  road,  as  wdl 
as  every  soldiers'  monument  in  the  country.  See  Cooley  on  Tort£, 
602  et  seg,     Barnes  v.  Hatharn,  54  Me.  124. 

We  think  the  verdict  is  (xgainst  latOy  and  it  must  be  set  aside, 

Appletok,  0.  J.,  YfAvroVf  Petebs,  Libbey,  and  Symokds,  JJ.» 
concurred. 


Minor  v.  Staplbs. 

(71  Me.  M60 

Innkeeper — bath^houee  —  liabUity  for  goode  of  guests  etolenfiom. 

An  innkeeper/  who  also  keeps  a  ^ea-bathing  hoofle,  separate  from  the  Inn,  ii 
not  liable  for  goods  and  clothes  of  his  guests,  left  there  while  the  gfu^ 
were  bathing,  and  stolen  therefrom. 

ACTION  against  an  innkeeper  for  goods  stolen  from  guest  Th0 
opinion  states  the  case. 

0.  P.  Mattocks,  for  plaintiff. 
W.  Z.  Putnam,  for  defendant. 

^  • 

Walton,  J.  The  question  is  whether  one  who  keeps  an  inn,  aod 
also  keeps  a  hath-house  separate  from  his  inn,  is  chargeable,  as  ion- 
keeper,  for  property  stolen  from  the  bath-house.  Wc  think  he  is 
not  It  seems  to  us  that  the  keeping  of  the  inn  and  the  keeping  of 
the  bath  house  are  separate  and  distinct  employments,  and  inTolve 
separate  and  distinct  duties  and  liabilities.  One  may  be  an  inn- 
keeper without  being  a  bath-house  keeper,  or  he  may  be  a  bath 
house  keeper  without  being  an  innkeeper*;  or  the  same  person  maj 
engage  in  both  employments;  just  as  a  livery  stable  keeper  may  «i» 
be  a  common  carrier  of  passengers;  but  we  do  not  think  his  doing 
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80  will  make  him  responsible  in  the  one  capacity  for  liabilities  in- 
curred  in  the  other.  We  are  not  now  speaking  of  bath-rooms  at- 
tiiched  to  or  kept  within  hoteis,  but  of  separate  buildings,  erected 
upon  the  seashore,  and  used,  not  as  bath-rooms,  but  as  places  in 
which  those  who  bathe  in  the  sea  change  their  (garments,  and  leave 
their  clothes  and'  other  valuables,  while  so  bathing.  It  seems  to 
US  that  snch  an  establishment  is  as  distinct  from  an  inn  as  a  wharf 
or  a  boat-house  would  be ;  and  that  an  innkeeper,  as  such,  can  no 
Biore  be  made  responsible  for  property  stolen  from  such  a  bath- 
house than  he  could  be  for  property  stolen  from  a  wharf  or  a 
boat-house,  if  he  happened  to  be  the  keeper  of  the  latter  as  well  ias 
the  former. 

This  suit  is  against  the  defendant  as  innkeeper.  The  declaration 
arers  that  he  kept  a  common  inn,  and  received  the  plaintiiS  into 
said  inn,  together  with  his  money^  and  a  watch,  and  a  chain,  and 
a  ring ;  and  that  while  the  plaintiff  was  a  guest  therein,  with  his 
said  moneys  watch,  chain  and  ring,  said  property  was  wrongfully 
taken  and  carried  away  and  wholly  lost  to  him.  Such  are  the  ma- 
terial averments  in  the  declaration.  But  the  evidence  shows  that 
the  property  was  taken  from  a  bath-house,  standing  upon  the  sea- 
shore or  beach,  at  a  considerable  distance  from  the  inn,  while  the 
plaintiff  was  absent  bathing  in  the  sea.  We  think  there  is  a  fatal 
variance  between  the  allegations  and  the  proof;  and  that  under 
such  a  declaration,  and  with  such  evidence,  the  plaintiff  cannot  re- 
cover. We  do  not  find  it  necessary  to  consider,  and  of  course  we 
do  not  undertake  to  determine,  what  the  rights  and  liabilities  of 
the  parties  would  be  under  a  different  declaration.  All  we  mean 
to  decide  i8  that  under  such  a  declaration,  and  with  such  evidence, 
the  action  is  not  maintainable. 

Judgment  for  defendant. 

Appleton,  G.  J.,  ViROiK,  PsTBBS,  LiBBKY  and  Sthohds,  JJ^ 
concurred. 
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Matter  and  terwtni-^neffiigenee — cantraeUfr^rMlaUr. 

The  plaintiif  was  iigared  by  the  careleasneM  of  men  ooenpied  In  npalilqg  At 
roof  of  defendant's  bailding.  The  men  were  employees  and  under  tk« 
orders  of  one  who  carried  on  the  bnslness  of  slating  roofs,  and  whom 
engaged  by  the  defendant  to  do  the  job  in  qnestion.  JBUei,  that  the  ahtar 
carried  on  an  independent  employment,  and  the  defendant  was  not  Uibk* 


ACTION  for  personal  injiiries.    The  opinion  states  the  em 
The  plaintiff  had  judgment  below. 

Nathan  dt  Henry  B.  Cleaves^  for  plaintifE. 

W.  W.  fkamas,  Jr.,  and  Oeorgs  B.  Bird,  for  defendants. 

Walton,  J.  Some  men  at  work  upon  the  roof  of  the  Sooond 
Parish  chnrch  in  Portland  carelessly  allowed  a  ladder  in  use  bf 
them  to  be  blown  down  by  the  wind,  and  it  fell  npon  the  plaiDtif 
and  injnred  him.  The  question  is  whether  the  parish  is  respoos- 
ble  for  the  injury.  We  think  not  True,  the  law  makes  a  mister 
responsible  for  the  negligence  of  his  senranty  but  the  employmeDt 
of  one  who  carries  on  an  independent  business,  and  in  doing  bis 
work  does  not  act  under  the  direction  and  control  of  his  emplojer. 
but  determines  for  himself  in  what  manner  it  shall  be  carried  od, 
doeb  not  create  the  relation  of  master  and  servant)  and  this  respon- 
sibility does  not  attach. 

The  general  rule,  says  Judge  Thomas,  in  Linton  v.  SmiA*  ^ 
Gray,  147,  is  that  he  who  does  the  injury  must  respond ;  thst  the 
well  known  exception  is  that  the  master  shall  be  respoosible  f or 
the  doings  of  the  servant  whom  he  selects,  and  through  whom,  Id 
legal  contemplation,  he  acts;  but  when  the  person  employed  is  in 
the  exercise  of  a  distinct  and  independent  employment,  sod  not 
under  the  immediate  supervision  and  control  of  the  emplojfert  tli^ 
relation  of  master  and  servant  does  not  exist,  and  the  liabilitjof* 
master  for  his  servant  does  not  attach. 

Tn  DeFnrresi  v.  Wriqht,  2  Mich.  368,  the  court  say  that  where «'» 

*To  satnu  effect,  /IruM  ▼   FML  Jt  80.  MoU  SL  0».  (88  Pmn.  At    Sa»).  »  Am   Rep  4>^ 
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employee  is  exercising  a  distinct  and  independent  employment,  anJ 
is  not  under  the  immediate  control,  direction  or  supervision  of  the 
employer,  the  latter  is  not  responsible  for  his  employee's  negligence. 
In  that  case  a  drayman  was  employed  to  haul  a  quantity  of  salt 
from  a  warehouse,  and  deliver  it  at  the  store  of  the  employer  at  so 
much  per  barrel,  and  while  in  the  act  of  delivering  the  salt,  one  of 
the  barrels,  througli  the  carelessness  of  the  drayman,  rolled  against 
the  plaintiff  and  injured  him,  as  he  was  passing  upon  the  sidewalk, 
and  it  was  held  that  the  employer  was  not  liable  for  the  injury. 
In  another  case  in  the  same  volume,  Moore  v.  Sanbome,  2  Mich. 
519,  the  court  held  that  where  one  was  employed  to  cut  and  haul 
ail  the  logs  on  certain  land  of  the  employer,  and  deliver  them  at  a 
place  named,  the  employer  to  have  nothing  to  do  with  the  cutting 
or  hauling,  the  relation  of  master  and  servant  was  not  thereby 
created,  and  that  the  employer  would  not  be  liable  for  the  careless- 
ness of  his  employee  in  performing  the  labor. 

'*  Although,  in  a  general  sense,  every  one  who  enters  into  a  con- 
tract may  be  called  a  ^contractor,' yet  that  word,  for  want  of  a 
better  one,  has  come  to  be  used  with  special  reference  to  a  person 
who  in  the  pursuit  of  an  independent  business  undertakes  to  do 
specific  jobs  of  work  for  other  persons,  without  submitting  himself 
to  their  control  with  respect  to  all  the  petty  details  of  the  work.  * 
»  «  «  The  true  test,  as  it  seems  to  us,  by  which  to  determine 
'7hcther  one  who  renders  service  to  another  does  so  as  a  contractor 
or  not,  is  to  ascertain  whether  he  renders  the  service  in  the  course 
of  an  independent  oocnpation,  representing  the  will  of  his  employer 
only  as  to  the  result  of  his  work,  and  not  as  to  the  means  by  which 
it  is  to  hd  accomplished."  ♦  ♦  *  <<  One  who  contracts  to  do  a 
specific  piece  of  work,  furnishing  his  own  assistants,  and  executing 
the  work  either  entirely  according  to  his  own  ideas  or  in  accord- 
ance with  a  plan  previously  given  him  by  the  person  for  whom  the 
work  is  done,  without  being  subject  to  the  latter  with  respect  to 
the  details  of  the  work,  is  clearly  a  contractor,  and  not  a  servant.*' 
Shearm.  ft  Redf.  on  Neg.,  §§  76-77. 

^*  The  difficulty  always  is  to  say  whose  servant  the  person  is  that 
does  the  injury;  when  yon  decide  that  the  question  is  solved.  * 
*  *  When  the  person  who  does  the  injury  exercises  an  independ- 
ent employment,  the  party  employing  him  is  clearly  not  liable.'^ 
WiLUAMsi  J.,  in  Mittiffan  v.  Wedge,  12  Ad.  ft  El.  737.  In  tbit 
a  butcher  emploved  a  drover  to  drive  a  boast  home  for  .him> 
Vol.  XXXVI— 41 
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and  the  drover  employed  a  boy,  and  through  the  boy^s  nc^Iigeiii 
driving  the  beast  ran  into  the  plaintifiPs  premises  and  damaged  bis 
proper ty,  and  the  court  held  that  the  boy  was  the  servant  of  tk 
drover,  and  not  the  servant  of  the  butcher,  and  that  the  latter  vaa 
not  liable  for  the  injury. 

''I  understand  it  to  be  a  clear  rule  in  ascertaining  who  is  Mk 
for  the  act  of  a  wrong-doer,  that  you  must  look  to  the  wroDg-doer 
himself,  or  to  the  first  person  in  the  ascending  line  who  is  the 
employer  and  has  control  of  the  work ;  that  yon  cannot  go  further 
buck  and  make  the  employer  of  that  person  liable."  Willes* 
J.,  in  Murray  v.  Currier  I*  R.,  6  C.  P.  24.  In  that  case  a  steve- 
dore was  employed  to  unload  a  vessel,  and  the  plaintiff  was  injun^ 
by  tlio  carelessness  of  one  of  the  vessel's  crew,  who  at  the  time  of 
the  injury  was  working  for  and  under  the  direction  of  the  stevedore. 
and  the  court  held  that  the  employer  of  the  stevedore  was  not  liable 
for  the  injury. 

In  Reedie  v.  Railway  Co,y  4  Exch.  244,  a  contractor's  workmen, 
in  constructing  a  bridge  over  a  public  highway,  negligently  allofF^ 
a  stone  to  fall  upon  one  passing  beneath,  and  it  was  held  that  tbe 
railway  company  was  not  responsible  for  the  injury.  Platt,  B., 
put  this  significant  inquiry  r  ^  Suppose  the  occupier  of  a  house  vere 
to  direct  a  bricklayer  to  make  certain  repairs  to  it,  and  one  of  his 
workmen  through  clumsiness  were  to  let  a  bnck  fall  upon  apa&ser 
by,  is  the  owner  to  be  liable  f^  The  decision  sliows,  that  in  tk 
opinion  of  the  court,  the  question  should  be  answered  in  the  Degati^^ 

In  Murpliey  v.  Oaralli,  3  H.  &  C.  461,  the  plaintiff  was  injured 
by  the  falling  of  a  bale  of  cotton,  which  had  been  negligently  pil^'d 
by  persons  employed  by  the  defendant ;  but  it  appearing  that  the 
piling  was  done  under  the  direction  of  one  Jones,  who  was  en- 
ployed  by  the  owner  of  the  warehouse  in  which  tbe  cotton  vas 
stored,  the  court  held  that  this  fact  relieved  the  defendant  from 
responsibility.  **The  bales  which  caused  tho  mischief,"  said  Pol- 
lock, C.  B.,  "having  been  stowed  under  Jones'  directions,  I  think 
that  he  and  his  master  alone  are  responsible." 

In  Pearson  v.  Cox,  2  C.  P.  Div.  369,  a  tool,  culled  a  straightedge, 
wiw  jostled  out  of  the  window  of  a  house  that  was  being  buili? 
and  fell  upon  the  plaintiff  and  injured  him  ;  but  it  appearing  that 
the  act  which  caused  tho  straightedge  to  fall  was  tbe  act  of  oooof 
the  men  employed  by  the  mason,  a  sub-contractor,  the  eonrt  held 
that  the  builders  of  the  house  were  not  liable. 
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In  Fonyth  y.  HoopeTy  11  Allen,  419,  the  defendants  had  con- 
tracted to  cast  a  chime  of  bells  and  place  them  in  the  tower  of  the 
ArlingtoQ  street  church,  in  Boston.  The  plaintiff  was  injured  by 
a  chain  carelessly  thrown  from  the  tower  by  one  of  the  men  en* 
gaged  in  hoisting  the  bells.  Tne  jury  returned  a  verdict  for  the 
defendants,  and  the  court  sustained  it  upon  the  ground  that  the 
defendants  had  employed  one  Leonard  to  do  this  part  of  the  work, 
and  that  the  evidence,  though  conflicting,  was  sufScient  to  justify 
the  jury  in  finding  that  the  defendants  had  relinquished  to  Leonard 
the  management  and  control  of  the  manner  of  doing  the  work. 

In  Wood  V.  Cobby  13  Allen,  58,  the  court  say  it  is  too  well  settled 
to  admit  of  debate,  that  the  employer  of  one  who  exercises  an  in- 
dependent employment  is  not  responsible  for  the  negligence  of  one 
in  the  latter's  service.  In  that  case  the  defendants,  who  were 
dealers  in  fish,  had  employed  a  truckman  to  deliver  fish  to  their 
customers  each  Friday,  for  a  dollar  a  day,  he  furnishing  his  own 
team  and  taking  such  route  as  suited  his  convenience.  On  one  oc- 
casion, being  sick,  ho  told  his  servant  to  get  help,  and  the  defendants 
allowed  a  boy  in  their  employ  to  drive  one  of  the  teams ;  and  ho, 
while  doing  so,  drove  against  the  plaintiff,  and  caused  the  injury 
complained  of ;  and  the  court  held  that  at  the  time  of  the  injury 
the  boy  was  the  servant  of  the  truckman,  and  not  the  servant  of 
the  defendants,  and  that  the  latter  were  not  responsible  for  the 
injury. 

In  Eaion  v.  E.  d  N.  A.  Railway  Co.,  59  Me.  520  ;  s.  c,  8  Am. 
Bep.  430,  the  question  we  are  now  considering  was  fully  examined, 
and  the  doctrine  of  the  foregoing  cases  affirmed. 

Aflsaming  therefore,  that  the  law  is  now  well  settled  that  an  em- 
ployer is  not  responsible  for  a  contractor's  neglfgence,  nor  for  the 
negligence  of  a  contractor's  workmen  ;  and  that  one  who  carries 
on  an  independent  business,  and  in  the  line  of  his  business  is  em- 
ployed to  do  a  job  of  work,  and  in  doing  it,  dops  not  act  under  the 
direction  and  control  of  his  employer,  but  determines  for  himself 
in  what  manner  it  shall  be  done,  is  a  contractor  within  the  mean- 
ing of  the  law,  let  us  apply  it  to  the  case  before  us. 

The  case  shows  that  Ganselo  Winship  was  a  slater  by  trade,  and 
carried  on  the  business  of  a  slater,  and  had  done  so,  in  Portland, 
for  more  than  twenty  years,  keeping  a  shop,  and  a  slate  on  which 
to  receive  orders,  and  men  constantly  in  his  employ  to  assist  in  exe- 
cuting such  orders  as  he  should  receive.    He  was   therefore  carry- 
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iug  on  what  tho  law  deuoiniiiates  au  iudepeadent  busiDeae.  The 
case  also  shows  that  he  had  been  employed  to  slate  the  Second  hi- 
ish  church,  in  Portland,  then  being  built,  and  to  do  other  work  upon 
it ;  that  the  roof  afterward  leaked  and  he  was  requested  to  repair 
it ;  that  he  took  two  men,  then  in  his  employ,  and  went  into  the 
tower  of  the  church  aud  assisted  them  in  putting  out  a  ladder  to 
enable  them  to  get  on  and  off  the  roof,  and  to  carry  on  the  matemL> 
needed  to  make  the  necessary  repairs  ;  that  the  men  continued  to 
use  the  ladder  (taking  it  into  the  tower  when  they  went  to  tbeir 
dinners,  and  putting  it  out  again  upon  their  return)  till  about  three 
o'clock  in  the  afternoon,  when  it  was  blown  down  and  fell  upon  the 
plaintiff,  as  already  stated.  No  officers  or  agent  of  the  parish  inter- 
fered with  the  men,  or  gave  them  any  directions  whatever.  On  the 
contrary,  the  chairman  of  the  parish  committee,  by  whom  Winehip 
was  employed,  testifies  that  he  entrusted  the  matter  entirely  to  him. 
us  lie  had  been  in  the  habit  of  doing ;  and  this  is  confirmed  by  the 
men  and  contradicted  by  no  one.  Winship  paid  his  men  but  a  dol- 
lar and  half  a  day,  while  he  charged  and  received  from  the  puuh 
four  dollars  a  day  for  their  labor. 

Here,  then,  we  have  a  case,  where  a  man,  who  is  carrying  on  an 
independent  business,  is  employed,  in  the  regular  coarse  of  his  bofi- 
ness,  to  do  a  job  of  work  ;  he  is  left  entirely  free  to  do  the  vwkM 
he  pleases ;  ho  sets  two  of  his  own  servants  at  work  upon  the  jobf 
charging  his  employer  a  much  larger  sum  for  their  labor  than  k 
pays  them  ;  they  so  negligently  place  a  ladder  in  use  by  them  that 
it  is  blown  down  by  the  wind  and  injures  a  passer-by.  Now,  if  ii 
be  a  rule  of  law  that  one  who  carries  on  an  independent  basinet 
and  in  doing  jobs  of  work  for  others  acts  independently,  so  for  ss 
the  manner  of  doing  it  is  concerned,  is  a  contractor,  and  not  the 
servant  of  his  employer,  can  there  be  a  plainer  case  for  the  applica- 
tion of  the  rule  than  this  ?  We  think  not  If  Winship  and  his 
workmen  can,  under  these  circumstances,  bo  regarded  as  the  ser- 
vants of  the  parish,  so  as  to  make  the  parish  liable  for  their  negli- 
gence, we  fail  to  see  why  the  same  rule  would  not  apply  to  the 
expressman,  who  is  employed  to  carry  a  trunk  to  a  depot,  or  to  the 
hackman  who  is  employed  to  drive  one  about  town,  or  to  the  sci^ 
Bors-grinder  who  stops  in  front  of  a  house  and  is  employed  to  sharpen 
the  knives  and  the  scissors  of  its  occupants,  or  to  the  plumber  and 
the  gas  fitter;  and  why  it  would  not  have  applied  to  the  drorer,  and 
the  stevedore,  and  the  truckman,  and  drayman,  in  the  case  citsi 
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We  thiok  it  would.  In  principle  the  cases  are  not  distinguishable. 
Our  conclasion  is  that  the  verdict  in  this  case  is  clearly  wrong,, 
and  mast  be  set  aside. 

Motion  sustained.     Verdict  set  aside.     New  trial  granted. 

Applstok,  G.  J.,  Barrows,  Virqik,  Peters  and  Libbey,  JJ., 
ooncnrrod. 


Pbikce  y.  SdLLIBr. 

(71  He.  861.) 
Cj/kB — Htieto-^judiokUnoHee — canwiuingbiH»rd^eeaUeHnff.9a$49t 

Wb«Q  there  are  two  conflicting  legislataren,  each  claimiDg  of  right  to  exercise 
legifllative  fanedone.  it  is  for  the  courts  to  determine  which  has  the  lawful 
AQtlioritj,  and  on  such  inquiry  the  courts  are  bound  to  take  judicial  notiee- 
of  the  acta  of  the  executive  and  legielative  departments,  of  historical  facts, 
and  of  matters  of  public  notoriety  and  current  inten*8t. 

Thp  decision  of  the  governor  and  council  as  a  canvassing  board  does  not  con- 
elode  the  other  branches  of  the  government. 

A  decision  of  aach  canvassing  board,  throwing  out  6,811  votes  because  two 
were  returned  as  '*  scattering/'  but  which  by  an  amended  return  were  shown- 
to  have  been  caat  for  William  B.  Skllllngs,  and  which  in  any  event  could 
not  have  changed  the  result,  is  illegal  and  void. 

PROCEEDING  to  try  title  to  office.     The  opinion  states  the 
case. 

Arden  W.  Coombs,  for  petitioner. 

Bion  Bradbury,  L.  D.  M.  Sweat  and  Clifford  S  Clifford,  for  re- 
spondent 

Appletok,  C.  J.  The  plaintiff,  claiming  to  have  been  duly 
elected  county  commissioner  for  the  county  of  Cumberland,  brings 
this  bill  against  the  defendant  whom  he  alleges  to  have  been  wrong- 
^lUy  declared  elected  to  that  office  when  in  fact  he  was  not  so 
elected. 

This  proceeding  is  under  and  by  virtue  of  chapter  198  of  the  acts 
of  1880,  entitled  ''  An  act  providing  for  the  trials  of  causes  involv* 
ing  the  rights  of  parties  to  hold  pnblic  offices." 
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The  processes  by  which  rights  are  to  be  established  and  wroo^ 
redressed  are  within  aud  subject  to  legislative  control.  Oldfoncs 
and  modes  of  procedure  may  be  abolished  and  new  ones  establisbdl 

All  offices,  except  when  legislative  authority  is  limited  or  n^ 
stricted  by  constitutional  provisions^are  subject  to  the  will  of  tU 
legislature.  There  is^  with  the  above  exception,  no  vested  right ia 
an  office  or  its  salary.  The  office  may  be  abolished.  The  moJec! 
appointment  may  be  changed:  The  length  of  time  of  odlcial  eiis:- 
ence  may  be  shortened .  Tlie  compensation  for  olllcial  services  mij 
be  diminished.  Farwell  v.  Rockland^  62  Me.  298;  Bulkr  v.  Pm- 
sylvania,  10  How.  403;  Parker  v.  Pitiifburgh,  4  Barr.  51;  Ow^ 
V.  Neio  York,  1  Seld.  291;  Tafi  v.  Adamg,  3  Gray,  126. 

The  act,  chapter  1 98  of  the  acts  of  1 880,  was  passed  to  eoable  ptft- 
ies  duly  elected  to  office  but  not  declared  to  be  so  elected,  tocontes: 
their  rights  before  a  judicial  tribunal.  The  defendant  wasdabre^ 
elected  to  the  office  in  controversy  by  the  canvassing  board  of  the 
State.  The  allegations  in  the  bill  are,  that  errors  occurred  in  the 
doings  and  proceedings  of  the  board,  and  that  upon  a  fair  and  hon- 
est count  the  plaintiff  was  duly  elected,  but  that  the  defendant  litf 
usurped  the  office  to  which  he  was  so  elected.  "When  one  is 
charged  with  usurping  an  office  in  the  Commonwealth,  there  most 
be,"  remarks  the  court  in  Cofn.x,  FowUr^  10  Mass.  290,  "authority 
in  this  court  to  inquire  into  the  truth  of  the  charge.''  Thi»3Ci 
gives  a  remedy  in  case  of  an  erroneous  or  fniudulcnt  count  by  tl)^' 
canvassing  board.  It  will  hardly  be  contended  that  if  by  errors  o' 
computation,  throwing  out  legal  returns,  or  counting  illegal  ones, 
a  candidate  not  duly  elected  is  wrongfully  declared  to  be  clcctw, 
there  should  not  be  some  remedy  provided  for  the  party  actnalij 
elected,  by  which  the  wrong  done  may  be  corrected.  If  the  erwr 
is  not  subject  to  correction,  then  the  canvassing  board,  in  the  exer- 
cise of  irresponsible  power,  have  full  and  absolute  control  of  ue 
government,  and  may  effectually  stifle  the  voice  of  the  people,  «<^ 
cording  to  their  sovereign  will  and  pleasure. 

Before  the  passage  of  the  act  under  consideration,  the  only  existing 
process  by  which  the  right  of  one  unlawfully  holding  ofRce  conW 
be  inquired  into,  was  by  quo  warranio.  This  writ  issues  in  beia-' 
of  the  State  against  one  who  claims  or  usurps  an  office  to  which  W 
is  not  entitled,  to  inquire  by  what  authority  he  supports  his  clu"^ 
or  sustains  his  right.  The  proceeding  is  instituted  by  the  attorney* 
general  on  his  own  motion  or  at  the  relation  of  any  person,  baUs 
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his  official  n3flponsibility.  It  lies  against  an  officer  appointed  by 
the  governor  and  council  or  elected  by  the  people.  It  removes  the 
illegal  incumbent  of  an  office,  but  it  does  not  put  the  legal  officer 
in  his  place.  It  is  insufficient  to  redress  the  wrongs  of  one  whose 
rights  have  been  violated. 

To  restore  a  person  to  an  office  from  which  he  has  been  unjustly 
removed  or  unlawfully  excluded,  the  proper  process  is  by  mandamuS' 
By  this,  the  rights  of  one  lawfully  entitled  to  an  office,  which  has 
been  illegally  withheld,  may  be  enforced.  Strong,  Petitioner,  20 
Pick.  497. 

By  quo  warranto  the  intruder  is  ejected.  By  mandamus  the  legal 
officer  is  put  in  his  place.  The  act,  chapter  198,  accomplishes  by  one 
and  the  same  process  the  objects  contemplated  by  both  these  re* 
snlts.  It  ousts  the  unlawful  incumbent  It  gives  the  rightful 
claimant  the  office  to  which  he  is  entitled.  It  affords  a  speedy  and 
effifctnal  remedy  instead  of  the  tedious  and  dilatory  proceeding  of 
the  common  law. 

It  is  insisted  that  this  bill  for  various  reasons  cannot  be  sustained. 
The  grounds  of  objection  to  its  maintenance  we  propose  to  examine. 
1.  The  respondent  contended  ^'  that  the  legislature  which  passed 
the  act  authorizing  this,  and  the  governor  approving  it,  could  not 
rightfully  do  so,  because  there  was  a  prior  de  facto  legislature  with 
a  de  facto  governor,  as  set  forth  in  the  respondent's  answer,  not 
ousted  by  any  competent  tribunal." 

The  act  in  question  was  passed  by  an  organized  and  acting  legis- 
lature, approved  by  tlie  governor  and  comes  before  us  with  all  the 
indicia  of  validity  by  which  any  act  of  any  past  legislature  is  or  can 
be  evidenced. 

When  there  are  two  conflicting  legislatures,  each  claiming  of  right 
to  exercise  legislative  functions,  it  is  for  the  court  to  determine  by 
which  body  legislative  authority  can  be  lawfully  exercised.  In 
answer  to  inquiries  made  by  certain  gentlemen  claiming  official 
position  under  date  of  January  23,  1880  (70  Me.  582),  this  court 
used  the  following  language:  '^Whcn  different  bodies  of  men, 
f'ach  claiming  to  be  and  to  exercise  the  functions  of  the  legislative 
<iepartment  of  the  State,  appear,  each  asserting  their  titles  to  be 
regarded  as  the  law-givers  for  the  people,  it  is  the  obvious  duty  oi 
the  judicial  department,  who  must  inevitably,  at  no  distant  day, 
^e  called  to  pass  upon  the  validity  of  the  laws  that  may  be  enacted 
by  the  respective  claimants  to  legislative  authority,  to  inquire  and 


3^ MAINE, 

Prince  v.  Skillin. 


ascertain  for  themdelves,  with  or  without  questions  presented  bj  the 
claimants,   which  of  those  bodies  lawfully  represents  the  people 
from  whom  they  derive  their  power.    There  can  be  but  one  lawful 
legislature.    The  court  must  know,  for  itself,  whose  enactments  it 
will  recognize  as  laws  of  binding  force,  whose  levies  of  taxes  it  will 
enforce  when  brought  judicially  before  it,  whose  choice  of  a  p^os^ 
cuting  officer  before  the  court  it  will  respect     In  a  thousand  ways, 
it  becomes  essential  that  the  court  should  forwith  ascertain  and  take 
judicial  cognizance  of  the  question  :  Which  is  the  true  legislataref 
We  are  bound  to  take  judicial  notice  of  the  doings  of  the  ezecatlTe 
and  legislative  departments  of  the  government,  when  called  upon 
by  proper  authorities  to  pass  upon  their  validity.     We  are  boond 
to  take  judicial  notice  of  historical  facts,  matters  of  public  notoriety 
and  interest  passing  in  our  midst    These  views  are  in  full  accord 
with   the  decisions  of  our  highest  tribunals.     In   Swinn^rtmi^ 
Columbia7i  Ins,  Co,^  37  N.  Y.  188,  it  was  objected  that  there  waa  no 
evidence  of  a  civil  war.     "This  objection,"  observes  Hunt,  J.,  "I 
do  nc !;  consider  a  sound  one.     The  rule  I  take  to  be  this:    That 
matters  of  public  history,  affecting  the  whole  people,  are  jndicallj 
taken  liotice  of  by  the  courts ;  that  no  evidence  need  be  produced 
to  establish  them ;  that  the  court  in  ascertaining  them,  resort  to 
such   documents  of  reference  as  may  be  at  hand  and  as  mar  be 
worthy  of  confidence.     Thus  in  the  prize  cases  already  cited  (i 
Black,  667),  the  court  use  this  language  :  '  The  actual  existence  of 
civil  war  is  a  fact  in  our  domestic  history  which  the  court  is  bound 
to  notice  and  to  know.'    There  the  general  facts  connected  with  the 
history  of  the  case,  seem  to  have  been  assumed  as  within  the  judi- 
cial cognizance  of  the  court     Oreenleaf  in  his  work  on  Evidence, 
vol.  1,  §  6,  says,  courts  *  will  also  judicially  recognize  the  political 
constitution  or  frame  of  their  own  government ;  its  essential  political 
agents  or  public  officers,  sharing  in  its  regular  administration ;  and 
its  essential  and  regular  political  operations,  powers,  and  notions. 
Thus,  notice  is  taken,  by  all  tribunals,  of  the  accession  of  the  chief 
executive  of  the  nation  or  State,  under  what  authority  they  act; 
his  powers  and  privileges,  etc.,    *    *     *     the  sittings  of  the  legis- 
lature and  its  established  and  usual  course  of  proceedings.    *  ^  * 
In  fine,  courts  will  take  notice  of  whatever  ought  to  be  generally 
known  within  the  limits  of  their  jurisdiction.    In  all  these  and 
the  like  cases,  when  the  memory  of   the  judge  is  at  fault,  ha 
resorts  to  such  documents  of  reference  as  may  be  at  hand ;  and 


AUGUST  TEBM,  1880.  329 

Prince  v.  Skillin. 

■ 

he  may  deem  worthy  of  confidence/  It  is  the  duty  of  the  court  to 
know  county  ofScers.  Farley  v.  McConnely  7  Lans.  428;  much  more 
the  governor  and  legislature.  SMe  v.  Minnich^  15  Iowa,  123.'* 

After  a  careful  consideration  of  the  grave  and  important  questions 
proposed  by  the  governor,  the  rightful  legislature  and  a  body  of 
gentlemen  claiming,  but  without  right,  to  bo  a  legislature,  this 
court  in  its  several  answers  of  January  last,  announced  the  result 
to  which  it  had  arrived  ;  that  the  legislature,  by  which  the  act  under 
discussion  was  passed,  was  the  legislature  to  whose  acts  the  obedience 
of  the  people  is  due.  In  the  correctness  of  the  conclusions  whicli 
were  then  reached,  and  in  the  principles  and  reasons  upon  which 
those  conclusions  are  based,  we  rest  in  perfect  confidence. 

To  the  same  general  effect  are  the  cases  of  Woods  v.  Wilder^  43  N. 
Y.  164;  Cuylery,  Ferritt,  1  Abb.  (U.  S.)  169  ;  Ricey.  Shook,  27  Ark.. 
137;  &  c,  11  Am.  Rep.  78a;  KilUbrew  v.  Murphy,  3  Heisk.  546  ; 
Division  of  Howard  Co.,  15  Kans.  194;  Tiirner  v.  Paiton,  49  Ala. 
406 ;  Ashley  v.  Martin,  50  id.  537;  Smith  v.  Speed,  id.  276;  Andretos 
v.  Enaz  Co.,  70  111.  65  ;  Douthitt  v.  Sinson,  63  Mo.  268  ;  Foscue  v. 
Lyon,  55  Ala.  440. 

The  body  of  men  which  the  counsel  for  the  defendant  terms  by 
courtesy  a  de  facto  legislature,  though  its  house  was  composed  of 
men  who  were  and  who  were  not  elected,  both  classes  not  constitut- 
ing a  quorum,  and  of  a  senate  a  part  of  whom,  less  than  a  quorum, 
were  duly  elected,  and  a  part  were  not  elected,  could  not  legally 
act  as  legislative  bodies.  While  this  condition  of  affairs  remained 
there  was  no  legal  legislature.  The  greater  portion  of  the  members 
of  the  bodies  thus  illegally  constituted  subsequently  took  their  seats 
respectively  in  the  rightful  house  and  senate —  a  honso  and  senate 
composed  of  members  unquestionably  elected.  They  participated 
in  its  legislative  action  until  its  final  adjournment.  They  received 
and  acknowledged  the  receipt  of  the  compensation  to  which  by  law 
they  were  entitled  as  members  of  the  legislature.  There  was  no 
other  body  claiming  to  exercise  legislative'  functions.  What  the 
counsel  calls  the  de  facto  legislature  became  merged  into  the  rightful 
legislature,  by  which  a  governor  was  chosen  in  the  accustomed 
manner,  who  entered  upon  and  is  now  discharging,  without  inter- 
ference or  obstruction,  the  duties  of  that  office.  All  this  is  well 
known  as  matter  of  current  history,  as  well  as  by  the  legislative 
journals. 

The  offered  proof  was  properly  excluded.  It  is  immaterial  whethet 
7oL.  XXXVI— 42 


330 MAINE, 

Prince  V.  Skillln. 


or  nofc  at  some  past  time  there  was  a  dB  facto  legislature  or  a  dtfatk 
governor — inasmach  as  neither  was  such  de  jure — and  as  the 
rightful  legislature  was  not  interfered  with  in  the  exercise  of  its 
legitimate  powers,  and  the  rightful  governor  is  not  disturbed  in  the 
discharge  of  his  official  duties.  The  acting  legislature  and  the 
acting  governor  are  both  de  facto  and  dejure  the  legislature  sad 
governor  of  the  State  and  to  be  recognized  as  such. 

2.  It  is  claimed  that  the  decision  of  the  governor  and  conDcil 
acted  as  a  final  canvassing  board,  and  that  their  final  action  ood* 
stitutes  an  estoppel  upon  all  other  branches  of  the  government, 
except  the  houses  of  the  legislature  in  regard  to  the  membership  of 
those  bodies. 

This  is  not  so.     The  object  of  all  investigations  is  to  arrive  at 
true  results.    The  canvassing  board,  so  far  as  relates  to  county  con- 
missioners,  are  limited  and  restricted  to  what  appears  by  the  retarns, 
except  that  by  Revised  Statutes,  chapter  78,  §  5,  and  chapter  212  of 
the  acts  of  1877,  *^  they  may  receive  testimony  on  oath  to  prove  thit 
the  return  from  any  town  does  not  agree  with  the  record  of  the 
votes  of  such  town  or  the  number  of  votes  or  the  names  of  the  per- 
sons voted  for  and  to  prove  which  of  them  is  correct ;  and  the 
return  when  found  to  be  erroneous  may  be  corrected  by  the  leooiti,'* 
and  the  governor  and  council  are  required   to  ^  count  and  declaie 
for  any  person  all  votes  intentionally  cast  for  such  person,  althongii 
his  name  upon  the  ballot  is  misspelled  or  written  with  only  the  initial 
or  initials  of  his  christian  name  or  names;  and  they  may  hear  testi- 
mony upon  oath  in  relation  to  such  votes  in  order  to  get  at  the  inten- 
tion of  the  electors  and  decide  accordingly."  But  they  are  novfaere 
authorized  to  extend  their  inquiries  beyond  these  limits  —  to  inqaire 
into  the  validity  of  meetings  —  whether  or  not  votes  were  castbj 
aliens  or  minors  or  any  of  various  questions  involving  the  validity  of 
the  result    Their  judgment  is  not  made  conclusive.    In  case  d 
senators  and  representatives,  the  final  determination  rests  with  the 
senate  and  house.  So  in  reference  to  county  officers,  the  courts  in  the 
last  resort,  must  determine  the  rights  of  the  parties.   If  it  were  not 
so,  if  the  canvassing  board  erred  in  their  computations, — if  ther 
should  willfully  or  ignorantly  disregard  the  law  —  rejecting  I<^' 
and  valid  returns  and  receiving  and  acting  upon  illegal  and  inralid 
returns,  there  would  be  no  remedy  for  the  party  duly  elected.  "K?^ 
say  the  court,  in  their  opinion  (26  Me.  670),  "  the  legislature  had 
deemed  it  expedient,  and  had  actually  intended  to  constitute  tbt 
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governor  and  ooancil  jadges  generally  of  the  election  of  county 
officers,  it  woald  have  been  easy  for  them  to  have  been  explicit  to 
that  effect ;  not  having  done  so,  it  must  be  presumed  that  nothing 
of  the  kind  was  intended."  It  is  abundantly  obvious  this  must  be 
so,  since  the  right  of  full  investigation  is  withheld  from  them. 

Connty  commissioners  hold  their  office  by  popular  election.  If 
one  not  legally  elected  is  erroneously  declared  to  be  elected,  the 
will  of  the  people  is  disregarded.  An  usurper  holds  an  office  to 
which  he  has  no  right  ''The  usurpation  of  an  office  is  not  an  in- 
vasion of  executive  prerogative,'*  observes  Nott,  J.,  in  State  v.  De- 
liMseliney  1  McCord,  52,  ''but  of  the  rights  of  the  people;  and  the 
only  method  by  which  these  rights  can  be  protected,  is  through  the 
instrumentality  of  the  courts  of  justice." 

In  accordance  with  these  views  it  has  been  uniformly  held  by  this 
and  all  other  courts  where  the  question  has  arisen,  that  the  decision 
of  the  canvassing  board  is  only  j^rima  Jacie  evidence,  that  the  real 
title  to  ail  office  de{)ends  upon  the  votes  cast,  and  that  the  tribunal 
before  which  the  question  arises  will  investigate  the  facts  of  the 
election,  the  votes  cast,  and  the  legality  of  the  action  of  the  can- 
vassing board.  People  v.  Cook,  8  N.  Y.  C7;  People  v.  Vail,  20 
Wend,  12;  State  v.  Governor,  1  Dutch.  348;  People  v.  Tkatclier,  65 
N.  Y.  525.  The  series  of  opinions  of  this  court  from  that  of  25 
Me.  568,  to  the  present  time,  concur  in  tlie  conclusion  that  the 
action  of  the  governor  and  conncil,  so  far  as  relates  to  all  matters 
pertaining  to  the  case  under  consideration,  in  canvassing  the  re- 
turns, is  purely  ministerial,  and  is  to  be  confined  strictly  within  the 
bounds  of  the  Constitution  and  the  statutes  enacted  in  furtherance 
of  the  Constitution. 

The  underlying  principle  is  that  the  election  and  not  the  return 
is  the  foundation  of  the  right  to  an  elective  office,  and  hence  it  has 
been  held  competent  to  go  behind  the  ballot  box,  and  purge  the 
returns  by  proof  that  votes  were  received  and  counted,  which  were 
cast  by  persons  not  qualified  to  vote.  People  v.  Pease,  27  K.  Y.  45. 
**  Freedom  of  inquiry  in  investigating  the  title  to  office,*'  observes 
Andrews,  J.,  in  People  v.  Thatcher, 5(i  N.  Y.  531,  "tends  to  secure 
fairness  in  the  conduct  of  elections,  faithfulness  and  integrity  on 
the  part  of  returning  officers,  and  it  weakens  the  motive  to  fraud 
or  violence  by  diminishing  the  chances  that  they  may  prove  success- 
ful in  effecting  the  objects  for  which  they  are  usually  employed." 

3.  The  ground  is  taken  "  that  the  vote  of  the  city  of  Portlanr!  was 
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rightly  rejected  as  illegal  by  the  governor  and  council,  the  return 
thereof  not  being  in  accordance  with  the  statute,  in  that  it  did  not 
contain  the  names  of  all  the  candidates  voted  for  with  the  number 
of  votes  set  against  them." 

It  is  conceded  that  if  the  vote  of  Portland  is  to  be  counted,  •the 
plaintiff  was  duly  elected.  The  whole  number  of  votes  cast  wasoi 
thousand  three  hundred  and  thirteen,  of  which  two  were  retoxned 
as  scattering. 

None  of  the  votes  of  the  city  of  Portland  were  counted.  They 
were  all  thrown  out.  Why  ?  Because  the  ward  meetings  were  not 
regularly  notified  ?  Because  the  ward  meetings  were  not  legiiUf 
organized  ?  Because  those  not  qualified  electors  were  permitted  to 
vote  P  Because  there  was  fraud  or  intimidation  at  the  meeting? 
Because  the  votes  of  qualified  voters  were  rejected  ?  Because  the 
votes  were  not  received,  sorted,  counted  and  declared  in  open  ward 
meeting?  Because  a  fair  record  of  the  result  was  not  seasonably 
made?  Because  the  returns  duly  sealed  and  attested  were  not 
transmitted  to  the  secretary  of  State  within  the  time  required? 
Because  of  any  informality,  great  or  small  ?  No.  None  of  these 
causes  were  pretended,  much  less  proved,  but  because  of  the  nam- 
ber  of  votes  cast  two  were  returned  as  scattering,  that  is,  because 
two  wrote  ^^ scattering  "  on  their  ballots,  or  because  two  voted  for 
candidates  not  voted  for  by  anybody  else,  and  the  clerk  returned 
thorn  as  scattering  instead  of  giving  the  names  of  persons  for  whom 
the  votes  were  cast.  Thus,  and  for  such  cause,  6,311  voters,  being 
over  a  third  of  the  voters  of  the  county  of  Cumberland,  were  dis- 
franchised—  for  they  were  equally  disfranchised  whether  they  voted 
for  one  candidate  or  the  other.  This  disfranchisement  war  for  no 
neglect  or  omission  of  theirs. 

This  'is  a  government  of  the  people.  Their  will  as  expressed  by 
the  ballot  is  what  is  to  be  ascertained  and  declared.  To  disfran- 
chise six  thousand  three  hundred  and  eleven  voters  because  tvo 
ballots  were  returned  as  scattering,  is  a  novel  mode  of  giving  ex- 
pression to  the  popular  will.  If  the  citizens  voting  can  have  their 
votes  nullified  for  such  cause,  any  voter  by  writing  "  scattering  ''on 
his  ballot  or  any  clerk  by  returning  a  vote  or  votes  under  this  hesdi 
may  annihilate  a  majority  however  large.  No  man  can  be  sure  hii 
vote  will  be  effective. 

The  word  '^  scattering  "  written  on  a  ballot  Indicates  tlie  name 
of  an  individual  or  it  does  not.    If  a  name,  then  it  should  be  conntel 
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If  it  is  not  the  name  of  an  individaal,  then  perhaps  it  ma}'  be  re- 
garded as  a  blank  vote.  It  is,  at  any  rate,  a  ballot.  It  is  provided 
b^*^  Bevised  Statutes,  chapter  4,  §  32,  as  amended  by  chapter  212  of 
the  acts  of  1877,  that ''  in  order  to  determine  the  resnltof  any  elec- 
tion by  ballot,  the  nnmber  of  pei*son8  ivho  voted  at  such  election 
shall  first  be  ascertained  by  counting  the  whole  number  of  ballots 
^iven  in,  which  shall  be  distinctly  stated  and  recorded."  The  whole 
number  of  ballots  counted,  including  the  votes  returned  '^  scatter- 
ing/' the  petitioner  was  most  assuredly  elected;  for  in  the  case  un- 
der consideration  these  votes  however  added  or  subtracted,  would 
not  have  changed  the  result. 

The  office  of  county  commissioner  is  one  created  by  the  stain te> 
not  by  the  Constitution.  As  a  canvassing  board,  the  governor  and 
council  act  in  relation  to  this  office  under  Revised  Statutes,  chapter 
T8,  §  5,  as  amended  by  chapter  212  of  the  acts  of  1877,  and  by 
that  act  the  whole  number  of  ballots  given  should  have  been  counted. 
Had  they  been  so  counted  the  plaintiffs  election  was  as8ui*ed. 

The  rule  obtains  in  every  State,  that  an  election  is  not  to  be  set 
aside  and  declared  void,  merely  because  certain  illegal  votes  were 
received,  which  do  not  change  the  result  of  the  election.  People  y. 
TtUhilly  31  N.  Y.  550;  Judkins  v.  mil,  50  N.  H.  UO;  School  Dis- 
trici  V.  Oibh^y  2  Gush.  39.  In  Ex  parte  Murphy ^  7  Cow.  153,  two 
ballots  were  put  in  the  box  on  the  names  of  two  persons  who  were 
formerly  voters,  but  who  had  died  some  weeks  before  the  election. 
'' To  warrant  the  setting  aside  the  election,"  the  court  observes, 
'*  it  must  appear  affirmatively,  that  the  successful  ticket  received  a 
number  of  improper  votes,  which,  if  rejected,  would  have  bronght 
it  down  to  a  minority.  The  mere  circumstance  that  improper  votes 
were  received,  will  not  vitiate  an  election."  The  extra  vote  should 
never  be  rejected,  when  it  is  possible  to  ascertain  the  fraudulent 
vote.  Mann  v.  Cassidyy  1  Brewst.  (Penn.)  32.  In  an  action  to 
determine  the  right  to  an  office,  the  court  may  look  beyond  the  re- 
turns and  even  the  ballot  boxes,  if  necessary,  to  ascertain  the  truth. 
People  V.  Cook,  14  Barb.  259. 

Now  there  is  no  allegation  whatever  that  illegal  or  fraudulent 
votes  were  cast.  Whether  the  votes  returned  as  scattering  were 
cast  by  persons  not  authorized  to  vote,  or  fraudulently  cast,  or  for 
a  candidiCte  ineligible,  or  erroneously  returned  as  scattering  by  mis- 
take or  fraud,  is  immaterial,  inasmuch  as  they  did  not  change  the 
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result,  the  petitioner  having  a  plurality  of  over  six  hundred  votes 
should  liave  been  declared  elected. 

It  id  proper  to  iidd  that  the  amended  return  shows  the  names  fo^ 
^hom  the  votes  counted  as  scattering  were  given  —  to  wit :  Wil- 
liam 6.  Skillings.  So  that  in  truth,  there  remains  no  conceivable 
ground  upon  which  the  respondent  can  claim  to  hold  over. 

The  decision  of  the  canvassing  board  was  at  war  with  the  law  of 
the  land,  the  rights  of  parties,  the  will  of  the  people  and  the  prin- 
ciples upon  which  alone  a  i*epublican  government  can  rest 

Judgment  for  the  peiitionen. 

Walton,  Barbows,  Danporth,  Peters,  Libbey  and  Symokdb, 
J  J.,  concurred. 


First  National  Bank  op  Salem  v.  Grant. 

(71  Me.  874.) 

Negotiable  iiutruments  —  accommodation  note  —  trantfrr  after  maiuritg. 

Tlie  maker  of  an   acoommodation  note,  lent  without  restriction,  i«  liable  tui 
third  person  who  acquires  it  for  value  after  maturity.     {See  note,  p.  335.) 

A  CTION  on  a  promissory  note.     The  opinion   states  the  caWi 

Wm,  N.  Folger,  for  plaintiff. 
Joseph  WiUiamsofiy  for  defendant. 

Appleton,  C.  J.  This  is  an  action  brought  under  Revised  Stat- 
u  te,  chapter  06,  §  13,  upon  an  appeal  by  the  plaintiff  from  the  decision 
of  commissioners  of  insolvency  upon  the  estate  of  the  defendant's 
intestate,  William  McGilvery,  to  recover  the  amount  of  two  notea 
of  hand  signed  by  said  McGilvery  as  maker. 

The  facts  in  relation  to  these  notes  differ  and  they  will  be  sepa- 
rately considered. 

I.  The  note  for  $900,  dated  January  12,  1876,  on  four  months, 
payable  to  the  order  of  Gilmore,  Kingsbury  &  Co.,  at  any  bank  in 
Boston,  was  an  accommodation  note  of  McGilvery,  and  was  indoned 
by  the  payees  in  June,  1876,  as  collateral  security  for  their  noted 
$2,000  renewed  at  that  time. 
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This  note  was  for  the  accommodation  of  the  payees,  liibtciid  of 
a  loan  of  money,  McGilvery  loaned  his  credit  When  the  note  was 
given  there  was  no  restriction  as  to  its  use,  and  no  limitation  as  to 
the  time  of  sach  use.  The  payees  had  full  authority  to  dispose  of  it 
for  any  legitimate  purpose.  It  was  given  to  enable  the  payees  to 
obtain  credit  thereby.  The  holder  for  value  would  hold  the  note 
by  as  firm  a  title  as  if  founded  on  a  real  business  transaction.  That 
it  was  indorsed  after  due,  without  some  equity  iu  the  maker,  will 
not  defeat  the  rights  of  the  holder.  The  maker  of  an  accommoda- 
tion note  holds  himself  out  to  the  public  to  be  absolutely  bound  to 
every  person  who  shall  take  the  same  for  value.  ''A  party,  who 
lends  his  note  without  limitation  as  to  the  time  of  its  use/'  observes 
KoBBRTBON,  C.  J.,  in  Harrington  Y.  Dorr^^  Bob.  275,  **  cannot 
therefore  be  presumed  in  law  to  have  limited  such  time  to  that  be- 
before  its  maturity .''  The  authorities  are  decisive  on  this  question. 
Story  on  Prom.  Notes,  §  194  ;  Dunn  v.  Wesionyll  Me.  270;  Brown 
V.  Mott^  7  Johns.  362  ;  Sturtevant  v.  Ibrd,  4  M.  &  G.  101 ;  Parr  v. 
Jewell,  81  K  C.  L.  684.  Maitland  v.  Citizens'  National  Bank,  40 
Md.  540 ;  s.  c,  17  Am.  Bep.  620.  The  plaintiff  is  a  holder  for 
value,  and  is  entitled  to  recover. 

[Omitting  a  minor  point.] 

Judgment  for  plaintiff  for  both  notes. 

Walton,  Danforth,  Pbters  and  Libbet,  JJ.,  concurred. 

Norm  BTTuRBPOimB.— This  subject  was  examined,  and  a  different  conclusion  was 
reached  In  Carrol  ▼.  Petun,  1  McOloin  (La.),  88.  The  court  said:  *•'  There  is  conflict  of  au- 
thority upon  the  question  whether  the  taking  of  accommodation  paper,  after  maturity,  de- 
feats the  right  of  a  holder  to  recover.  Mr.  Daniels,  in  his  work  on  N^otiable  Instruments, 
B  788,  786,  holds  the  opinion  that  the  time  a  person  receives  such  paper  makes  no  difference. 
This  opinion  is  advanced  upon  the  strength  of  certain  English  authorities,  and  he  regrets 
that  the  American  authorities  are  not  uniformly  to  the  same  effect.  So  far  as  we  have 
had  aoeesB  to  them  we  consider  the  weight  of  American  authorities  as  being  opposed  to  the 
doctrine  incorporated  in  his  text.  In  Pennsylvania  the  authority  of  Hoffman  v.  Foater,  48 
Penn.  St.  187,  and  Btneer  v.  Hutehinatm,  86  id.  286,  is  to  this  effect:  and  in  the  latter  case 
the  following  authorities  from  that  Btate  are  dted  in  its  support:  7  Watts,  130 ;  6  Ban*.  164: 
1  Harria,  288 ;  6  Id.  861.  The  doctrine  in  Massachusetts  is  the  same  as  in  Pennsylvania. 
ireOogg  V.  Bartonj  940faa8.  SSfJ;  and  also  in  Alabama,  Battle  v.  Weem»,  44  Ala.  106.  In 
New  York,  as  late  as  1860,*  the  Court  of  Appeals  has  exhaustively  considered  this  question 
and  held  to  the  same  effect,  expressly  overruling  7  Johns.  861,  and  7  Wend.  3^,  the  princi- 
pal American  cases  holding  the  reverse  upon  this  question,  declaring  that  this  issue  wat 
not  Involved  in  those  caaeo. 

**  And  when  we  refer  to  the  TCngiish  precedents  it  is  not  certain  that  the  wel^t  of  au- 
thority npholda  the  text  of  Mr.  Daniels.  See  cases  of  Tenmm  v.  FYancbt,  1  Camp.  19: 
%o«m  V.  Davia,  8  T.  R.  80;  7  id.  480.    As  against  these  are  cited,  Charlea  v.  Maraden,  I 

*  OlutUr  V.  Dorr,  41 N.  Y.  879.^ Rkp. 
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Taunt.  224;  Attoood  v.  Crowdie,  1  Stark.  48S;  Stein  ▼.  TgUaiM,  1  C.  H.&  R.  965;  Sturtmust 
V.  Ford^  48  E.  C.  L.  R.  (M.  &  G.)  101 ;  Carruthers  v.  Weat,  68  E.  C   Lw  R.  (11 Q.  B.)  143. 

*'  Of  these,  Siein  ▼.  Yylesias^  1 C.  M.  &  B.  563,  shoald  be  more  properij  ranked  npoe  the 
other  side.  There  the  question  was  as  to  the  sufficiency  of  pleadings;  and  the  ooiut  ttii 
to  counsel:  *  Ytiu  do  not  state  that  the  bttl  uhms  accepted  before  it  heeame  due.  An  oam- 
nuMJalion  acotptor  might,  to  cusist  his  friend,  accept  guch  a  bitt.  There  is  Dothing  vfait- 
ever  to  lead  to  a  conclusion  that  the  defendant  intended  to  limit  the  negotiability  <tf  thi' 
bill  to  the  time  before  it  became  due  .  You  had  better  amend  and  plead  all  the  facti,  to 
exclude  a  right  in  the  person  accommodated  to  negotiate  the  bill  after  it  became  dM 
This  language  justifies  the  inference  that  had  the  date  of  acceptance  been  property  »i 
out,  it  would  have  been  Kufflcient,  and  the  plea  held  good. 

"  And  in  the  later  ease  of  Farr  v.  Jcirell,  81  £.  C.  L.  R  (16  C.  B.;  684,  the  coart  caaii 
grave  doubts  upon  the  doctrine  of  Charlee  v.  Afartden,  1  Taunt.  224,  if  it  Is  not  slmoe  ex 
pressly  repudiated.  The  authorities  followed  seek  to  establish  an  exception  unfsTonfal^ 
to  accommodation  paper,  to  the  rule  that  paper,  after  maturity,  passes  subject  to  deCeu& 
To  justify  such  an  exception  its  necessity  and  equity  should  be  clearly  established.  71k 
general  law  of  transfers  is,  that  the  transferee  stands  in  the  shoes  of  the  transferor.  This 
rule,  however,  is  set  aside,  in  favor  of  persons  receiving  conmiercial  paper,  but  only  vbea 
such  paper  is  free  from  suspicion .  The  moment  it  is  dishonored  by  non-payment,  it  eonw 
from  under  the  exception  and  passes  under  the  dominion  of  the  general  rule.  Dso.ob 
Neg.  Inst.,  S  724.  A  person,  therefore,  taking  accommodation  paper,  although  oristodf 
invested  with  the  privileges  of  commerce  after  maturity,  stands  in  the  same  positiaDas 
though  the  pa  er  had  been  originally  restricted .  He  has  the  rights  which  the  benefieiarr 
had  intrinsically,  to  confer  and  no  more. 

**  A  person  lending  his  name  to  another  is,  under  the  circumstances,  entitled  to  erm 
safeguard  and  restriction,  expressed  or  implied ,  by  his  agreement.  In  other  woitli,  tbe 
paper  cannot  be  used  except  in  the  manner  contemplated.  It  is  well  settled,  that  a  pmsm 
soliciting  such  accommodation  impliedly  obligates  himself,  either  to  personally  honor  Uir 
instrument  at  maturity,  or  to  put  his  friend  in  funds  to  enable  the  latter  to  meet  It.  Btt 
noldit  V.  Dnyle^  1  M.  &  G.  786,  89 E.  C.  L.  R.  688:  Yaleti  v.  iToppe,  67  E.  C.  L.  R.  (9C.B.)MI 
When  therefore  a  party  applies  to  another  for  such  assistance,  the  matuitty  of  the  vff 
is  put  at  such  time  as  the  applicant  considers  sufficient  to  enable  himself  to  meet  or  pro- 
vide for  it  at  maturity.  The  applicant  impliedly  declares  that  his  necessities  will  then  be 
at  an  end,  and  the  other  practically  stipulates' that  his  liability  shall  endure  no  longer. 

"If  the  beneficiary  otherwise  surmounts  the  difficulties  or  meets  the  exigencies  of  tiie 
moment,  and  does  not  use  the  paper  before  the  expiration  of  this  period,  he  has  no  rii^ 
without  his  friend's  assent,  to  apply  it  to  other,  or  subsequent  purposes.  So.  when  the 
maker,  or  indorser  lends  his  name  for  a  stipulated  period,  he  does  not  give  an  unratiicted 
or  unlimited  credit,  and  to  hold  him  bound  beyond  the  period  contemplated,  is  to  bold 
him  beyond  the  terms  of  his  contract.** 

To  the  same  effect,  BrUton  t.  Bishop,  11  Vt.  70 ;  Odiome  ▼.  Howard,  10  N.  H.  3tt 
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(71  Me.  482.) 

It  aster  and  aerva/ni  —  infancy — neqligence  of  aensant  atMds  hii  emplof^f^ 

A  minor  son,  vrho  had  been  permitted  to  use  luB  father's  horoe  and  wigon  widi* 
out  restriction,  took  them  in  the  absence  and  without  the  knowledge  of  hii 
father,  on  business  of  his  own,  left  the  horae  unfastened  in  the  street,  aw 
the  horse  ran  away  and  injured  the  plaintiff's  carriage.  Held,  thit  tbi 
father  was  not  liable.* 

*See  Stone  v.  HiUe  (46  Conn.  44),  90  Am.  Rep.  686 ;  Evans  ▼.  Davtdioih  V^ 
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ACTION  of  negligence.    The  opinion  states  the  oaee.    The  de- 
fendant had  jadgment  below. 

M.  T.  Franks  for  plaintiff. 

Slraui  <6  ffohnes,  for  defendant. 

Applstok,  C.  J.  The  defendant's  son,  a  minor  of  ^e  age  of 
seventeen  years,  took  his  father's  horse  and  carriage,  which  he  had 
been  allowed  to  nse  without  restriction,  and  drove  to  a  store  for  the 
purpose  of  depositing  money,  which,  as  treasarer  of  a  Sabbath 
school,  he  had  received  the  day  before.  Entering  the  store  to 
make  the  deposit,  he  left  his  horse  unfastened  and  unattended, 
and  the  horse  so  left  started,  and  running  away,  the  defendant's 
carriage  collided  with  the  plaintiff's  team  and  occasioned  an  injury, 
to  recover  compensation  for  which  this  action  is  brought 

The  horse  and  carriage  were  taken  by  the  son  in  the  absence  of 
th^  defendant,  and  without  his  knowledge. 

It  is  not  pretended  that  the  son  was  an  unfit  person  to  be  in« 
trusted  with  the  use  of  the  horse,  or  that  the  horse  was  unsafe  or 
unsuitable.  The  plaintiff  claims  to  recover,  not  on  the  ground  of 
the  parental  and  filial  relation,  but  because  the  son  in  the  manage- 
ment  of  the  defendant's  team  was  his  servant,  and  engaged  in  his 
business,  and  that  the  defendant  was  liable  for  his  negligence. 

The  master  is  liable  to  third  persons  for  all  damages  resulting 
from  the  negligence  of  his  servants,  acting  under  his  oi*ders,  or  in 
the  course  of  his  business.  Specific  directions  are  not  required. 
It  is  sufiicient  if  the  act  was  one  within  the  range  of  the  servant's 
employment  The  general  rule,  as  judicially  declared  in  England, 
is  that  the  master  is  answerable  for  every  wrong  of  his  servant 
committed  in  the  course  of  the  service  and  for  the  master's  benefit, 
though  no  express  command  or  privity  of  the  master  be  proved. 
Whart  on  Neg.,  §  161 ;  MitehM  v.  Oras^foeOer,  76  Eng.  C.  L.  236. 

A  master  is  not  liable  for  his  servant's  torts  when  not  in  his  em- 
ploy. If  a  master  gives  his  servant  liberty  for  a  day  to  go  to  a  fair 
and  to  take  his  horse  and  wagon,  he  is  not  liable  to  third  persons 
for  an  injury  done  by  the  servant  during  the  day  with  his  horse 
and  wagon.  Bard  v.  Yohn,  26  Penn.  482.  The  owner  of  a  horse 
and  carriage  is  not  liable  for  an  injury  caused  by  the  negligent 
driving  of  a  borrower,  to  a  third  person,  if  not  being  used  at  the 
Vol.  XXXVI— 43 
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lime  in  the  owner's  business.  Herlihy  v.  Smithy  116  Ma8s.2(i5 
So  in  Sheridan  v.  Charlick,  4  Dalj,  338,  a  coachman,  after  haviDg 
used  his  master's  horse  and  carriage  in  going  upon  an  errand  for 
his  master,  instead  of  taking  them  to  the  stable,  used  them  ingoing 
upon  an  errand  of  his  own,  without  his  master's  knowledge  or  con- 
sent, and  while  so  doing,  negligently  ran  into  and  injared  the 
plaintiff's  horse,  it  was  held  that  the  master  was  not  liable.  If  ^ 
servant  does  a  wrongful  or  negligent  act  without  the  authority,  and 
not  for  the  purpose  of  executing  the  orders  or  doing  the  woil  of 
his  master,  the  latter  is  not  responsible  in  damages  therefor.  H(nP6 
T.  irewfnarchyVZ  Allen,  49, 

The  relation  of  master  and  serrant  must  exist  at  the  time  of  the 
injury. 

It  cannot  be  pretended,  that  under  the  oironmstanoes  stated,  tbe 
boy  was  engaged  in  the  business  of  his  father  or  acting  for  hia. 
The  jury  could  not  have  drawn  the  inference  that  he  was  bo  en- 
gaged or  was  so  acting.  It  would  have  been  unanthoriaed  from 
the  evidence. 

The  instructions  given  were  correct,  and  those  requested,  so  far 
as  proper  and  applicable,  were  given. 

Mcoeptions  owmM. 

WALTOiir,  Babbows,  Vibgik,  Libbet,  and  Stkovds^  Jit 
concurred. 


Oabxbb  t.  Makufaotubbbs'  Natioital  Bank  of  Lbwibni. 

(nMe.44S.) 

Bseeutor^  pledge  of  eeUUeeeowiiiee^'mieappUeaii^n, 

A  bank  in  good  faith  lent  money  to  an  executor,  upon  his  individoal  ao^i 
secured  by  a  pledfi^  of  stocks  belonging  to  the  estate^  and  npon  his  fli^ 
ment  that  the  loan  was  for  the  purposes  of  the  estate.  HM^  a  valid  pMga* 

ACTION  by  an  administrator ^dioni^  non,  with  the  will  annexed, 
for  the  conversion  of  shares  of  capital  stock  belonging  to  the 
testator.  Cook,  the  executor,  had  the  stock  transferred  on  the  books 
of  the  company  to  "  John  G.  Cook,  executor.*'    Afterward  helK)^ 

*  This  principle  is  recognized  in  Smith  ▼.  Ayer^  101  U.  8.  tfO.~BiP^ 
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rowed  from  the  defendant  bank  $500,  giving  his  note  therefor,  and 
transferred  the  stock  to  the  bank  as  collateral  secarity.  He 
assumed  to  transfer  the  stock  and  borrow  the  money  as  execntor; 
The  money  was  loaned  in  good  faith  by  the  defendant  upon  Cook's 
statement  that  it  was  needed  in  the  settlement  of  the  estate. 

Wm.  P.  Fry$j  John  B.  Cotton,  Wallace  H.  White,  Beth  M.  Car- 
tefy  for  plaintiff. 

Litdden  it  Drew,  for  defendants. 

ViRGiXy  J.  The  main  question  is  whether  the  bank  obtained  a 
TaUd  title  to  the  shares  of  stock  pledged  to  it  by  the  executor  as 
collateral  secarity  for  the  payment  of  his  note. 

The  interest  which  an  executor  as  such  has  in  the  personal 
estate  of  his  testator  is  not  the  absolute  title  of  an  owner,  else  it 
might  be  leyied  on  for  his  personal  debts;  but  he  holds  in  autre 
droit,  as  the  minister  and  dispenser  of  the  goods  of  the  dead. 
Wentw.  Off.  Ex.  (14th  ed. )  19G ;  Pincho7i?s  case,  9  Coke,  86  h; 
DaUon  y.  DaUon,  51  Me.  171 ;  Weeks  t.  Gibbs,  9  Mass.  76;  Hutch^ 
ins  y.  Btaie  Bank,  1%  Mete  423.  As  soon  as  he  is  clothed  with 
a  commission  from  the  Probate  Oourt  the  executor  is  yested  with 
the  title  4o  all  the  personal  effects  which  the  testator  possessed  at  the 
instant  of  his  decease,  but  the  title  is  fiduciary  and  not  beneficial 
{Petersen  y.  Chemical  Bank,  32  N.  Y.  21),  and  his  office  is  not  that 
of  an  agent,  but  of  a  trustee.  DaUon  y.  Dalton,  supra  ;  Sumnef 
T.  WiUiame,  8  Mass.  198;  Shirley  y.  ffealds,  34  N.  H.  407. 

As  a  necessary  incident  to  the  execution  of  the  will  and  the 
administration  of  the  estate,  the  power  to  dispose  of  the  personal 
estate  is  giyen  to  the  executor.  And  no  general  proposition  of  law 
is  better  established  than  that  an  executor  has  an  absolute  control 
over  all  the  personal  effects  of  his  testator.  Peterson  y.  Chemical 
Bank,  supra;  1  Wms.  Exrs.  (6th  Am.  ed.)  709;  2  id.  998;  1 
Perry  on  Trusts,  §  225,  and  cases  in  notes.  And  this  rule  preyails 
where  no  statute  intenrenes.    R  S.,  oh.  64,  §  49. 

While  it  is  the  duty  of  an  executor  to  use  reasonable  diligence 
b  oonyerting  assets  into  money  for  the  general  purposes  of  the 
will,  the  law  permits  him  to  exercise  a  sound  discretion  as  to  the 
time,  within  a  limited  period,  when  he  will  sell.  And  high 
authority  has  declared  that  ciroumstanoes  may  exist  in  which  it  is 
certainly  not  wrong  in  him,  although  it  may  not  be  a  positiye 
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dnty,  to  make  adTanoes  for  the  benefit  of  the  eetate  and  reimbmne 
himself  therefrom.      Munroe  v.  HolmsSf  13  Allen,  110.     If  he 
may  advance  his  own  money  for  the  general  purposes  of  the  wfll, 
and  may  sell  the  personal  effeots  for  the  like  object,  it  is  diflScolt 
to  see,  why,  in  the  absence  of  any  prohibitory  provision  in  the 
will,  he  may  not  mortgage  or  pledge  the  assets  for  the  sune 
purpose,  and  the  great  weight  of  authority  so  holds.    2  Wmi 
Exrs.  1001,  and  cases  cited;    McLeod  v.   Drummond^   17  Tea. 
154;  Andrew  v.  Wrighy^  4  Br.  Ch.  Cas.  125.     In  BarU  Vane  t. 
Rigdon,   L.  B.,  5  Ch.   App.    Cas.  663,  Lord  Hathbblt  said: 
^Lord  Thurlow  expressed  his  opinion  clearly  to  be  that  the 
executor  is  at  liberty  either  to  sell  or  pledge  the  assets  of  the  tes- 
tator.   Scott  V.  Tt/1^,  2  Dick.  712,  725.     In  fact  he  has  complete 
and  absolute  control  over  the  property,  and  it  is  for  the  safety  of 
mankind  that  it  should  be  so ;  and  nothing  which  he  does  can  be 
disputed,  except  on  the  ground  of  fraud  or  collusion  between  hin 
and  the  creditor.''    And  Sir  W.  M.  James,  in  the  same  case,  sud : 
**  It  seems  to  be  settled  on  principle,  as  well  as  by  authority,  that 
an  executor  has  full  right  to  mortgage  as  well  as  sell ;  and  itwooM 
be  inconvenient  and  very  disastrous  if  the  executor  were  obliged 
immediately  to  convert  into  money  by  sale  every  part  of  the  aaseti. 
It  is  a  very  common  practice  for  an  executor  to  obtain  an  advance 
from  a  banker  for  the  immediate  wants  of  the  estate  by  deposittn; 
securities.    It  would  be  a  strange  thing  if  that  could  not  be  done." 
See,  also,  8  Bedf.  on  Wills,  chap.  8,  §  82,  pi.  4  ei  seq. 

In  considering  the  question  whether  an  executor  had  followed  a 
specific  power  in  a  will,  Chancellor  Bughkbb  made  the  geneni 
remark  :  ''  It  is  certain  that  an  executor,  as  such,  has  no  power  to 
pledge  the  estate  of  his  testator  for  a  loan  of  money."  Ford^- 
RussM,  1  Freem.  (Miss.)  Eq.  42.  If  the  learned  chancellor  meant 
that  an  executor  has  no  authority  to  pledge  the  assdts  of  his  tes- 
tator for  a  contemporaneous  advance  of  money  for  the  use  of  the 
estate  — for  a  purpose  connected  with  the  administration  of  the 
assets,  he  is  not  sustained  by  the  great  current  of  modem  aathoritj. 
1  Perry  on  Trusts,  270,  and  cases  there  cited,  and  cases  tupm 

Although  the  general  proposition  mentioned  is  so  wellestab* 
lished,  nevertheless,  like  most  others,  it  is  not  without  ao  excep> 
tion.  For  while  it  is  of  the  greatest  importance  that  the  disponi 
of  a  testator's  effects  should  be  made  reasonably  safe  to  tba  par- 
chaser,  still  it  is  the  bounden  duty  of  the  executor  to  faithfnll^ 
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appropriate  the  assets  to  tlie  due  execution  of  the  will ;  and  a  mis- 
application tliereof  is  a  breach  of  duty  for  which  he  is  liable.  And 
all  ihe  authorities  concur  in  holding  that  if  the  purchaser,  mortga- 
gee or  pledgee  know  or  have  notice,  that  the  transfer  to  him  is 
made  for  the  purpose  of  misapplying  the  assets,  his  title  cannot  be 
upheld,  and  he  thereby  becomes  involved  and  is  made  liable  to  all 
persons  beneficially  interested  in  the  will,  except  the  executor. 
2  Williams  on  Executors,  1002,  and  cases  in  note  x;  1  Perry  on 
Trusts,  270,  and  cases  in  note  1 ;  1  Story's  Eq.,  §§  400,  402  and 
cases;  McLeod  v.  Drummond,  17  Yes.  153,  where  the  cases  are 
critically  reviewed  by  Lord  Elden.  Coliinson  v.  Lister,  7  De  6., 
M.  and  6.  633 ;  Yerffer  v.  Jofies,  16  How.  30,  37,  38 ;  Hutchins  v. 
State  Bank,  supra. 

It  also  now  seems  to  be  well  settled,  in  equity  at  least,  that  an 
executor  can  make  no  valid  sale  or  pledge  of  his  testator's  effects 
for  the  payment  or  security  of  his  own  private  debt  (2Sugd.  on  Vend- 
37S,  and  cases  in  note  o;  1  Perry  on  Trusts,  270,  and  cases  in  note  3; 
2  Williams  on  Executors,  1004,  and  cases  in  note  d)\  on  the  ground 
re»  ipsa  loquitur,  giving  the  purchaser,  mortgagee  or  pledgee  such 
notice  of  the  misapplication  as  necessarily  to  involve  him  in  the 
breach  of  duty. 

Chancellor  Kent  concludes  a  critical  examination  of  the  cases 
which  had  then  been  decided  as  follows:  ^'I  have  thus  looked 
pretty  fully  into  the  decisions  of  a  purchaser  from  an  executor  of 
the  testator's  assets  and  they  all  agree  in  this  :  that  the  purchaser 
is  safo,  if  he  is  no  jmrty  to  any  fraud  in  the  executor  and  has  no 
knowledge  or  proof  that  the  executor  intended  to  misapply  the 
proceeds,  nr  was  in  fact  by  the  very  transaction  applying  them  to 
the  extinguishment  of  his  own  private  debt  The  great  difficulty 
has  been  to  determine  how  far  the  purchaser  dealt  at  his  peril,  when 
he  knew  from  the  very  face  of  the  proceeding  that  the  executor  was 
applying  the  assets  to  his  own  private  purposes,  as  the  payment  of 
his  own  debt.  The  later  and  better  doctrine  is,  that  in  such  a 
case  he  does  buy  at  his  peril ;  but  that  if  he  has  no  such  proof  or 
knowledge,  he  is  not  bound  to  inquire  into  the  state  of  the  trust, 
hecause  he  has  no  means  to  support  the  inquiry  and  he  may  safely 
repose  on  the  general  presumption  that  the  executor  is  in  the  due 
execution  of  his  trust."  Field  v.  Schieffelin,  7  Johns.  Ch.  150, 160 ; 
11  Am.  Dec.  441. 

So  Chief  Jnilro  T.vKEYsaid:    "An  executor  may  sell  or  raise 
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money  on  the  property  of  the  deceased,  in  the  regular  execation  of 
his  duty  ;  and  the  party  dealing  with  him  is  not  bound  to  inqaire 
into  his  object,  nor  liable  for  bis  misapplication  of  the  money. 
*  *  *  But  it  is  equally  clear,  that  if  a  party  dealing  with  an 
executor  has  at  the  time  reasonable  ground  for  believing  that  he 
intends  to  misapply  the  money,  oris,  in  the  veiy  transaction,  apply- 
ing it  to  his  own  private  Vise^  the  party  so  dealing  is  responsible  to 
the  persons  injured/'  Lawry  v.  Com,  £  Farm.  Banky  Taney's  C.  C. 
310,  330. 

The  law  recognizes  a  distinction  between  an  ordinary  trustee  and 
an  executor.  The  former  has  possession  for  custody  and  the  latter 
for  administration.  The  latter  has  a  necessary  incidental  power  of 
disposal  which  the  former  does  not  And  as  a  consequence,  when 
one  purchases  of  the  latter  stocks  or  other  securities  bearing  on 
their  face  the  revelation  of  a  trust,  he  may  do  so  safely  in  the  absence 
of  notice  or  knowledge  of  any  intended  breach  of  trust  on  the  part 
of  the  executor ;  but  if  he  purchase  like  trust  property  of  an 
ordinary  trustee,  the  law  imposes  upon  him  the  duty  of  inqairing 
into  the  right  of  the  trustee  to  change  the  securities.  Duncan  t. 
Jaudon,  15  Wall.  165, 175  ;  Shaw  v.  Spencery  100  Mass.  388;  Pef^ 
dhton  V.  Fayy  2  Pai.  205  ;  Atkinson  v.  Atkinson,  8  Allen,  15 ;  1 
Perry  on  Trusts,  §  225,  p.  271, 

In  the  case  at  bar  the  certificate  of  stock  was  changed  by  tbe 
corporation  and  issued  to  Cook,  executor,  thus  revealing  to  the 
bank  the  trust.  But  this  alone  would  not  imperil  the  bank  in  the 
transaction,  for  the  executor  had  the  presumptive  right  to  sell  or 
pledge  the  stock.  But  the  executor  gave  to  the  bank  his  note  for 
the  security  of  which  the  pledge  was  made.  The  note  could  not 
be  collected  against  the  estate  for  it  was  the  personal  note  of  the 
executor.  Davis  v.  French,  20  Me.  21.  He  could  not  create  a  debt 
in  that  manner  against  the  estate.  And  if  the  money  was  thereby 
procured  for  his  own  private  use  and  the  bank  knew  it  at  the  time, 
the  transfer  of  the  stock  would  be  a  devastavit  and  could  not  be 
upheld.  If  the  note  had  been  given  to  the  bank  for  a  private  debt 
due  to  the  bank  from  the  executor,  created  before  or  during  his 
executorship,  but  independent  thereof,  it  would  come  within  the 
principle  of  the  numerous  cases  before  cited  where  the  transaction 
itself  would  speak  and  conclude  the  bank.  But  if  given  as » 
voucher  for  money  obtained  for  a  legitimate  purpose  connected  with 
a  bona  fide  administration  of  the  will,  then  though   the  executof 
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alone  was  made  liable  for  its  payment^  the  transaction  would  be 
legitimate  and  the  estate  would  have  no  reason  for  complaint  The 
Ciise  finds  ''that  the  money  was  loaned  in  good  faith  by  the  bank 
aod  upon  the  statement  made  by  Cook  that  the  same  was  wanted 
in  the  settlement  of  the  estate."  The  presumption  is  that  he  was 
acting  faithfully.  There  is  no  evidence  to  the  contrary  and  the 
presumption  must  stand.  The  doctrine  of  this  case  is  recognized 
in  PettingiU  v.  PetUngill,  60  Me.  412,  425. 

Plaintiff  nansuiL 

Applbtok,  C.  J.,  Walton,  Barrows,  Libbbt  and  SYMOKDe,  JJ., 
concurred. 


Bbbitieb  y.  Cabot  Manufacturiko  Compakt. 

(71  Me.  006.) 

tJUUute  offiraudM-^  eontiract  not  to  hefuljUUd  in  a  ffear. 

As  oral  ti^reemmnt  by  an  employee  that  he  will  not  leave  the  senrioe  of  hia 
employer  for  two  years^  nor  in  the  sammerf  nor  withoat  two  weeks'  nolloe, 
la  within  the  statnte  of  fraada. 

1  SSXTMPSIT.     The  opinion  states  the  case. 

Mitchell  d  Atwoodf  for  plaintiff, 

Weston  Thompson^  for  defendants. 

Stmokds,  J.  Assumpsit  to  recover  the  wages  of  the  plaintiff 
and  his  minor  children.  That  services  were  rendered  by  them  for 
the  defendants,  which  at  stipulated  rates  amount  to  the  sum  found 
doe  by  the  jury,  is  not  denied.  But  the  defense  is  put  upon  the 
gioand  that  these  services  were  rendered  under  a  special  contract, 
by  which  the  plaintiff,  for  himself  and  his  children,  agi'eed  not  to 
leave  the  defendants'  employ  for  two  years,  nor  in  the  summer, 
nor  without  two  weeks' notice ;  and  that  the  amount  claimed  in 
this  action  was  forfeited  by  breach  of  the  contract  on  the  part  of 
the  plaintiff,  the  defendants  not  being  in  fault  and  sustaining  dam- 
age thereby  at  least  to  the  extent  of  the  balance  due  for  wages 
earned. 
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This  was  an  entire  contract,  to  work  for  the  period  of  two  years, 
and  besides  not  to  leave  at  any  time  in  the  summer  nor  witboot 
notice;  not  that  during  the  two  years  the  plaintiff  might  leate, 
except  in  summer,  upon  giving  the  required  notice.     For  a  siogle 
consideration,  express  or  implied,  the  payment  of  wages  at  agreed 
rates,  the  plaintiff  contracted  for  himself  and  his  children  to  render 
the  two  years'  service,  and.  that  if  he  left  after  that  it  should  not 
be  in  summer,  nor  without  notice,  unless  by  consent     This  is  the 
contract  as  we  understand  it  from  the  statement  of  the  case.    It 
was  oral  and  was  within  the  statute  of  frauds.     It  could  not  in 
any  contingency  have  been  fully  performed  within  one  year.    The 
death  of  the  plaintiff  within  the  year,  or  some  casualty,  might 
have  excused  performance,  but  could  not  have  fulfilled  the  con- 
tract    '^If  the  agreement  cannot  be  completely  performed  within 
a  year,  the  fact  that  it  may  be  terminated,  or  further  performaDoe 
excused  or  rendered  impossible  by  the  death  of  the  promisee  or  of 
another  person  within  a  year,  is  not  sufficient  to  take  it  out  of  the 
statute.     It  was  therefore  held  in  HtU  v.  Hooper,  1  Gray,  131,  that 
an  agreement  to  employ  a  boy  for  five  years  and  to  pay  his  father 
certain  sums  at  stated  periods  during  that  time  was  within  the 
statute;  for  although  by  the  death  of  the  boy  the  services  which 
were  the  consideration  of  the  promise  would  cease  and  the  promiie 
thei'eby  be  determined,  it  would  certainly  not  be  completely  per- 
formed.    So  if  the  death  of  the  promisor  within  the  year  viD 
merely  prevent  the  full  performance  of  the  agreement,  it  is  witiiin 
the  statute;  but  if  his  death  would  leave  the  agreement  complete); 
performed  and  its  purpose  tMj  carried  out,  it  is  nof    Dogli^- 
Dixon,  97  Mass.  213. 

It  is  clear  that  under  this  rule  no  action  could  have  been  main- 
tained on  the  verbal  contract  set  up  in  defense.  If  it  be  said  that 
the  agreement  not  to  leave  in  summer,  nor  without  notice,  applied 
to  the  period  of  two  years  as  well  as  to  later  time,  so  that  to  leave 
dunng  the  two  years,  in  summer  and  without  notice,  would  be  a 
breach  of  all  three  stipulations,  the  »ime  conclusion  follows,  not 
onlv  because  the  contract  is  entire,  but  also  because  each  of  the 
several  promises  made  by  the  plaintiff  for  one  consideration  coven 
a  period  of  more  than  a  year.  No  one  of  them  could  be  completelj 
performed  within  one  year.  The  agreed  statement  finds  the  limi- 
tation of  two  years  as  a  part  of  the  contract,  and  it  cannot  be 
ignored  on  either  branch  of  it 
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The  report  shows  the  contract  to  have  been^  first,  that  tiiey 
woald  not  leave  the  defendant's  service  within  two  years;  second, 
that  they  would  not  leave  said  service  in  the  sammor  time;  third, 
that  they  would  not  leave  said  service  without  giving  previous 
notice  of  two  weeks  of  their  intention  so  to  do. 

The  first  stipulation  cannot  be  disregarded  in  construing  the 
second  and  third. 

The  agreement  not  to  leave  in  summer,  nor  without  notice,  must 
relate  to  the  whole  period  of  two  years,  or  it  must  be  referred  alto- 
gether to  the  period  succeeding  the  expiration  of  the  two  years. 
An  agreement  not  to  leave  in  summer,  nor  without  notice,  for  two 
years,  is  as  much  within  the  statute  as  an  agreement  not  to  leave 
the  defendants'  employment  at  all  during  the  same  time. 

The  clear  rule  of  law  is  that  an  oral  contract  within  the  statute 
of  frauds  *^  cannot  be  made  the  ground  of  a  defense  any  more  than 
of  a  demand;  the  obligation  of  the  plaintiff  to  perform  it  is  no 
more  available  to  the  defendant  in  the  former  case  than  the  obli- 
gation of  the  defendant  to  perform  it  would  be  to  the  plaintiff  in 
the  latter  case.''    Browne  on  Frauds,  §  131. 

The  present  case  does  not  fall  within  any  of  the  exceptions  to 
the  rule. 

Bzcepiums  overruled.    JudgmerU  to  await  the  termination  of  the 
trustee  suite. 

Applbton,  C.  J.,  Waltok,  Barbows,  YiRoiifr  and  Libbet,  JJ.t 
ooncurred. 


Ohapxb  t.  Foubth  National  Bank  of  New  Yobk. 

(nMiB.614.) 

^mgwment  for  the  benefit  of  creditor*  made  in  one  State  —  effect  upon  prop- 
erty in  another^ 

^  gmieiat  aaslgninent  for  the  benefit  of  creditors,  made  in  another  State,  id 
▼alld  in  Maine  ao  far  as  to  protect  the  aaaigned  real  estate  aitoated  in 
Maine  from  attachment  by  a  non-reeident  creditor,  who  baa  aaaented  to  th« 
•aeignment  and  received  in  part  the  benefits  thereby  secnred  to  him. 


B 
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WiUiam  L.  Futfnan  and  Baker  <S  Baker,  for  complainant. 

James  D.  Feesenden,  B.  H.  Brislaw,  Charles  A.  Peabodgy  FUiher 
A,  Baker,  Charles  A.  Peabody,  Jr.,  Austin  O.  Fox  and  WaUn 
Hutchins,  for  respondents. 

Walton^  J.     The  A.  &  W.  Spragne  Mannfaotnring  Company  (> 
corporation  created  by  the  laws  of  Rhode  Island),  finding  itself  no- 
able  to  meet  its  indebtedness  as  fast  as  it  matured,  on  the  first  daj 
of  November,  1873,  mortgaged  its  property,  real  and  personal,  to  a 
trustee  to  secure  such  of  its  creditors  as  should  extend  the  time  for 
the  payment  of  their  demands  for  the  term  of  three  years;  and 
afterward,  on  the  6th  day  of  April,  1874,  by  another  instrument, 
made  the  conveyance  absolute,  and  gave  the  ^stee  authority  to  sell 
the  property  and  apply  the  proceeds  to  the  declared  purposes  of  the 
trust    Creditors  whose  debts  amounted  to  over  eight  mOIIons  of 
dollars  accepted  the  security  thus  offered  them  and  agreed  to  the 
desired  extension.     Among  the  creditors  who  agreed  to  the  exten- 
sion was  the  Fourth  National  Bank  of  the  city  of  New  York,  the 
defendant  in  this  suit.    A  portion  of  the  property  conveyed  to  the 
trustee  was  situated  in  this  State.    Tlie  three  years  having  expired, 
and  its  debt  not  having  been  paid,  the  bank  above  mentioned  com- 
menced a  suit  in  this  State  and  attached  real  estate,  and  propose  to 
levy  upon  a  portion  *of  the  real  estate  conveyed  to  the  trustee,  to 
satisfy  their  demand.     This  suit  is  a  bill  in  equity  by  the  trustee 
asking  the  court  to  enjoin  the  bank  from  levying  upon  the  real 
estate  conveyed  to  him,  as  such  a  levy  would  create  a  cloud  upon 
his  title  and  embarrass  him  in  the  discharge  of  his  duties.    He 
avers  in  liis  bill  that  such  of  the  creditors  as  accepted  the  secoritt 
created  by  the  conveyances  to  him  are  estopped  to  deny  the  Taliditr 
of  his  title.    The  bank  in  its  answer  says  that  the  two  instrumentt 
mentioned  in  the  plaintiff's  bill  were  general  assignments  by  an  in- 
solvent debtor  for  the  benefit  of  creditors,  and  being  made  in  the 
State  of  Rhode  Island,  as  to  real  estate  in  Maine,  were  inoperative 
and  void ;  and  that  the  bank  is  not  estopped  from  levying  upon  it. 

Assuming  that  the  defendant  bank  is  right  in  saying  that  the 
two  conveyances  referred  to  were  in  effect  general  assignments  for 
the  benefit  of  creditors,  we  have  the  important  question  presented 
whether  such  an  assignment,  made  in  another  State,  is  valid  here^ 
so  far  as  to  protect  the  assigned  real  estate  here  situated  from  dir 
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tachment  by  a  non-resident  creditor  who  has  assented  to  tlie  assign- 
ment and  received  in  part  the  benefits  thereby  secnred  to  him. 

The  question  has  been  ably  argued^  and  we  have  given  to  it  the 
consideration  which  its  great  importance  and  the  magnitude  of  the 
interests  involved  seemed  to  require,  and  the  conclusion  to  which 
we  have  arrived  is  that  the  question  must  be  answered  in  the  afSrm- 
atiTe. 

The  ground  is  taken  in  defense  that  all  assignments  for  the  bene- 
fit of  creditors,  whether  made  within  or  without  the  State,  which 
are  not  conformable  to  our  statute,  are  repugnant  to  it/  and  must 
therefore  be  regarded  as  inoperative  and  void  so  far  as  property 
within  this  State  is  concerned.  We  think  this  is  untenable  ground. 
Our  statute  does  not  apply  to  foreign  assignments  —  it  applies  only 
to  domestic  assignments,  as  its  terms  clearly  imply — leaving  the 
former  to  be  governed  by  those  principles  of  comity  which  have 
heretofore  been  recognized  as  existing  in  this  State,  and  ought  to 
prevail  in  all  the  States  of  the  American  Union. 

In  Odcerman  v.  Cross^  54  N.  Y.  29,  the  court  held  that  the  stat- 
ute law  of  Kew  York  regulating  assignments  for  the  benefit  of 
creditors  did  not  apply  to  foreign  assignments ;  that  such  assign- 
ments, if  valid  by  the  law  of  the  place  where  made,  although  not 
conformable  to  the  law  of  Kew  York,  would  protect  the  property 
assigned  from  attachment. 

In  BenOeyy.  Whittemore,  19  N.  J.  Eq.  462,  the  question  was  very 
fully  considered,  and  the  court  held  that  a  voluntary  assignment 
for  the  benefit  of  creditors  made  by  a  non-resident  debtor,  which 
was  valid  by  the  law  of  the  place  where  it  was  made,  could  not  be 
impeached  in  that  State,  with  regard  to  property  there  situated,  iu 
behalf  of  a  non-resident  creditor,  although  the  assignment  was  not 
conformable  to  the  statute  of  assignments  in  force  in  that  State. 

In  Bholen  v.  Cleveland,  5  Mason,  174,  the  court  held  that  an  as- 
signment for  the  benefit  of  creditors,  made  in  Pennsylvania,  passed 
property  in  Massachusetts,  as  against  a  creditor  who  did  not  reside 
in  Massachusetts. 

And  such  is  the  recognized  doctrine  in  this  State. 

In  Ibx  V.  AdamSy  5  Me.  245,  the  court  held  that  an  assignment 
made  by  an  insolvent  debtor  in  another  jurisdiction  would  not 
operate  upon  property  in  this  State,  ''so  as  to  defeat  the  att4ich« 
ment  of  a  creditor  residing  here.''  But  the  court  did  not  decide 
that  such  an  assignment  would  not  defeat  the  attachment  of  a 
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rcditor  who  did  not  reside  here.  On  the  contrary,  the  doctnne  ii 
utated  as  an  exception  to  the  general  rule.  It  is  an  exception  in 
favor  of  domestic  creditors  only.  The  langnage  of  the  ooort 
clearly  implies  this.  **  Comity  between  States  is  not  thns  to  be  ex- 
tended, to  the  prejudice  of  our  own  citizens/'  Such  is  the  In- 
guage  of  the  court ;  and  we  think  it  clearly  implies  that  while  f 
foreign  assignment  will  not  be  permitted  to  defeat  the  attachmeDt 
of  a  domestic  creditor,  it  will  have  that  effect  upon  foreign  credit- 
ors. The  reason  of  the  rule  clearly  implies  this.  It  is  the  sup- 
posed duty  of  eyery  goYcmment  to  protect  its  own  citizens,  a  dotr 
which  it  does  not  owe  to  foreigners. 

In  Todd  v.  Bucknam^  11  Me.  41,  the  court  expressly  stated  thst 
the  doctrine  which  had  been  previously  established  in  favor  of  resi- 
dent creditors  could  not  be  extended  to  non-residents.  The  tf- 
signment  in  that  case  (although  actually  executed  within  the  limits 
of  this  State),  was  made  by  a  non-resident  debtor  to  a  non-resident 
trustee,  and  the  suit  in  which  property  found  in  this  State  wu 
attached  was  commenced  in  the  name  of  a  resident  of  this  State, 
and  the  rule  in  favor  of  domestic  creditors  was  invoked  in  support 
of  the  attachment ;  but  the  jury  having  found  that  the  real 
owners  of  the  demand  sued  were  non-residents,  the  court  held  thst 
the  rule  did  not  apply.  Although  the  court  might  perhaps  luve 
given  some  other  answer  to  the  argument  of  the  plaintiff's  counsel, 
the  only  one  which  it  in  fact  gave  was  that  the  real  creditors 
claiming  under  the  attachment  were  non-residents,  and  theieforv 
the  rule  in  favor  of  domestic  creditors  did  not  apply.  This  point, 
though  actually  raised,  argued,  and  decided  by  the  court,  does  not 
appear  in  the  head  notes  of  the  reporter. 

It  is  claimed,  however,  that  in  a  more  recent  case  {Sovih  Sotion 
Iron  Co.  V.  Boston  Locomotive  Works,  61  Me,  586),  the  doctrine  in 
favor  of  domestic  creditors  was  extended  to  non-resident  creditors. 
A  careful  examination  of  that  case  will  show  that  this  claim  is  not 
well  founded.  The  court  there  held  that  an  attachment  by  a  non- 
resident creditor  would  not  be  defeated  by  an  assignment  snbs^ 
quently  made  in  another  State ;  but  the  court  did  not  hold  thst  sn 
attachment  by  a  non-resident  creditor  would  not  be  defeated  by 
such  an  assignment  previously  made.  On  the  contrary,  it  is  ex- 
pressly stated  in  the  opinion  of  Chief  Justice  Tbkmicy,  on  p«g* 
689,  that  such  would  be  the  effect  He  says :  "  But  by  the  mle  of 
comity  referred  to,  the  assignment  would  be  upheld  here,  and  ss 
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attachmenty  made  after  the  assignment  and  notice  thereof  to  the 
creditor,  wonid  be  invalid.'* 

See,  also^  Felch  v.  Bugbee,  48  Me.  9,  where  the  mle,  and  its  limi* 
tation  to  domestic  creditors,  are  aocnrately  stated. 

We  think  it  is  clear  that  the  recognized  rule  in  this  State  is  to 
nphold  foreign  assignments,  except  as  against  onr  own  citizens. 
There  is  certainly  force  in  the  objection  that  snch  a  discrimination 
is  in  conflict  with  that  provision  of  the  Federal  Oonstitntion  which 
declares  that  the  citizens  of  each  State  shall  be  entitled  to  all 
privileges  and  immunities  of  citizens  of  the  several  States.  But 
there  are  many  cases  in  which  such  a  discrimination  has  been  sus- 
tained, and  we  are  aware  of  none  in  which  this  objection  has 
prevailed.  Chancellor  Ksirr,  although  himself  opposed  to  such  a 
discnmination,  concedes  that  it  is  the  prevailing  doctrine  in  this 
country,  and  he  does  not  express  a  doubt  of  its  constitutionality. 
Kor  does  Judge  Stoby,  in  his  elaborate  examination  of  this  and 
kindred  questions,  in  his  Oonflict  of  Laws.  That  provision  of  the 
Federal  Constitution  has  heretofore  been  regarded  as  applying  only 
to  snch  privi]q;eB  and  immunities  as  are  in  their  nature  fundamen- 
tal aod  universal,  and  not  to  special  privileges  enjoyed  by  the  citi^ 
zens  of  a  State  by  virtue  of  its  local  laws ;  and  it  does  not  apply  to 
corporations  at  all.    Paul  v.  VtrgintOf  8  WalL  168. 

Besides,  if  the  objection  were  well  founded,  we  think  the  better 
remedy  would  be  to  abolish  the  rule  in  favor  of  our  own  citizens, 
not  to  extend  it  to  the  citizens  of  other  States.  But  we  do  not 
think  the  discrimination  is  unconstitutional. 

But  there  is  another  and  an  independent  ground  on  which  it  is 
claimed  that  the  assignment  should  be  upheld.  Creditors,  whose 
debts  amount  to  more  than  eight  millions  of  dollars,  have  assented 
to  the  assignment  and  received  payments  thereby  secured  to  thenu 
Among  these  creditors  are  those  who  have  attempted  to  attach  the 
property  assigned.  Gan  these  assenting  creditors  now  repudiate 
the  assignment  P  We  think  not  It  is  a  general  rule  that  those 
who  assent  to  an  assignment  cannot  repudiate  it  And  knowingly 
leceiviog  payments  or  dividends  thereby  secured  to  them  is  con* 
elusive  evidence  of  assent  These  creditore  have  done  both.  They 
not  only  assented  to  the  assignment,  but  they  have  since  received 
payment  in  part  of  the  large  interest  thereby  secured  to  them. 
The  Fourth  National  Bank  alone  has  received  over  fifty  thousand 
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clollar&  .  We  think  they  are  thereby  estopped  to  treat  the  asogD- 
ment  as  invalid. 

We  say  snch  is  the  general  role.  An  exception  to  it  is  where  an 
assignment  is  declared  void  by  the  law  of  the  place  where  it  is  made 
If  declared  absolutely  void  by  the  law  of  the  place  where  madei  do 
assent  or  ratification  of  the  creditors  can  make  it  valid.  But  if  not 
absolutely  void, —  if  it  is  only  void  at  the  election  of  snch  cieditoa 
as  choose  to  avoid  it, —  and  they  assent  to  it,  or  afterward  ratify  it 
by  accepting  payments  or  dividends  thereby  secured  to  them,  then 
as  to  such  assenting  or  ratifying  creditors,  the  assignment  will  be 
sustained.  The  assignment  now  under  consideration  is  of  the  Istter 
class.  It  was  valid  by  the  law  of  the  place  where  made.  It  is  doI 
absolutely  void  in  this  State.  Non-resident  creditors  are  here  bound 
by  it.  Resident  creditors  may  here  avoid  it  if  they  choose  so  to  da 
But  if,  instead  of  electing  to  avoid  it,  they  actually  assent  to  it» 
and  accept  payments  thereby  secured  to  them,  then  the  goDenl 
rule  applies,  and  we  think  their  right  to  treat  the  assignment  ai 
void  is  extinguished. 

In  Clay  v.  Smith,  3  Pet  411,  the  court  held  that  a  creditor,  vbo 
is  a  citizen  of  one  State,  by  voluntarily  making  himself  a  party  to 
proceedings  under  the  insolvent  laws  of  anothex*  State,  thereby 
becomes  bound  by  the  proceedings  to  the  same  extent  as  ^ 
citizens  of  the  State  where  the  proceedings  are  had  ;  and  if  the 
debtor  obtains  a  discharge,  that  the  creditor's  debt  will  be  thereby 
discharged. 

In  Bodley  v.  Goodrich,  7  How,  276,  the  assignment  contuBed 
conditions  which  rendered  it  void  upon  its  face  as  against  a  non* 
assenting  creditor,  but  the  court  said  that  if  the  creditor  had  as* 
sentcd  to  the  assignment  there  could  have  been  no  objection  to  it 

In  Adlum  v.  Yard,  1  Bawle,  163,  the  court  said  that  the  creditor 
might  originally  have  repudiated  the  assignment,  but  having  tal^^ 
a  dividend  under  it,  he  should  no  longer  question  its  validity. 

In  Rapalee  v.  Stewart,  27  N.  Y.  310,  the  court  held  that  it  wonld 
be  a  fraud  upon  all  the  other  creditors  to  allow  one  who  had  asBented 
to  the  assignment  to  repudiate  it,  and  thereby  gain  a  prefei6Boe 
and  secure  his  entire  debt 

Personal  privileges  may  undoubtedly  be  waived,  although  secore^ 
by  the  positive  provisions  of  a  statute  ;  and  when  a  creditor,  '^ 
whom  the  law  secures  the  right  to  avoid  an  assignment  made  by  bu 
insolvent  debtor,  assents  to  the  assignment,  or  knowingly  V^ 
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himself  of  tho  benefits  thereby  secared  to  him,  we  thiuk  he  thereby 
waives  his  right  to  treat  the  assignment  as  void.  This  rule,  as 
dready  stated,  does  not  apply  to  JASsignneretits  which  the  law  declares 
absolutely  Toid.  It  applies  9^1y  to. such  as  are  avoidable  at  the 
electiou  of  creditors.  The  assignment  now  under  consideration  we 
regard  as  of  the  Tatter  class.  We  hold  that  all  Creditors,  who  became 
parties  ta  it,  or  knowingly  accepted  any  of  its.  benefits,  thereby 
waived  the  right  to  afterward  treat  it  as  invalid.     ... 

We  do  not  deny  that  the  lez  loci  rei  stia  is  to  govern  in  this  case. 
Bat  we  hold  that  the  lex  loci  rei  sites  is  as  here  declared.  Not  that 
such  is  the  law  of  ihis  State  applicable  to  domestic  assignments,  bat 
that  such  is  the  law  of  this  State  governing  foreign  assignments 
when  they  are  brought  into  litigatioa  herewith  respect  to  property 
here  situated  Our  statute,  as  its  provisiond  clearly  show,  applies 
only  to  domestic  adsignmients.  Ko' statute  can  have  any  extra- 
territorial force.  Our  statute  cannot  govern  assignments  made  in 
'Other  jurisdictions.  The  latter,  when  brought  into'litigation  h^re, 
must  be  governed  by  the  rules  of  comity  already  referred  to. 

It  is  urged  in  argument  by  the  defendants'  counsel  that,  for  the 
purpose  of  applying  the  Maine  Assignment  Act  to  the  Sprague 
Manufacturing  Company,  the  latter  may  be  regarded  as  haying  a 
residence  at  Augusta,  in  this  State,  where  it  owned  property  and 
where  it  was  doing  business.  Wc  think  this  proposition  cannot 
bo  sustained.  A  corporation  can  exist  only  within  the  sovereignty 
which  created  it,  although,  by  comity,  it  may  be  allowed  to  do 
business  in  other  jurisdictions,  through  its  agents.  It  can  have  but 
one  legal  residence,  and  that  must  be  within  the  State  or  sovereignty 
creating  it  Bank  of  Augttsta  v.  Earle,  13  Pet.  519 ;  Runyon  v. 
Coster,  14  id.  122  ;  Tombighee  R.  R.  Co.  y.  Kneeland,  4  How.  16 ; 
Ex  parte  Schollmiberger,  6  Otto,  369. 

[Minor  points  omitted.] 

Bin  sutstained.    Decree  as  prayed  for. 

Arfimir,  0.  J.,  Yisgik,  PsTBRSand  STHONDSy  J  J.,  ooncnrred 
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AXBB  ▼.  JOBDAV. 

Mtuttr  €md  $ervani — cotUnut — n^gUgmtCB, 

One  agreeing  to  fomlah  another  with  a  team  and  voitable  drlw  cnnolii' 
ooier  from  the  hirer  for  the  kea  of  the  team  oocaaioned  bj  the  diiv«^<>^ 
leaaneae  and  inoompeten<7. 


A 


CTION  of  negligenoe.    The  oirinion  stotei  the 


H.  D.  Hadlock,  for  pUdntilL 

Oeorgs  &  Peier»  and  Wm.  H.  Frigwr,  for  defendant 

Applkton,  0.  J.  The  defendant  hired  a  pair  of  horsei  ni  i 
driver  of  the  phuntiff,  to  be  employed  by  him  in  Inmbering  ofieti' 
tionB  during  the  winter  of  1878  and  1879.  While  so  mj^ 
the  horses  were  drowned  and  the  plaintiff  brings  this  action  to  re- 
cover compensation  for  their  loss,  on  the  ground  that  it  ooenrrhi 
through  the  negligence  of  the  defendant,  or  that  of  those  in  h» 
employ. 

The  plaintiff  engaged  to  furnish  a  suitable  driver  for  his  teia 
The  team  and  the  suitable  driver  were  to  be  furnished  for  MOt 
month.  The  defense  was  that  the  loss  occurred  throogli  tbe 
carelessness  and  want  of  ordinary  prudence  on  the  part  of  Porj, 
the  driver  furnished  by  the  plaintiff,  and  that  in  such  case  the 
defendant  would  not  be  liable  for  their  loss. 

It  was  for  the  plaintiff  to  furnish  a  suitable  driver.  He  ^ 
guilty  of  negligence  in  not  furnishing  such  a  one,  and  most  wttt 
for  the  consequences  of  his  negligence.  If,  then,  the  negligeoce 
and  carelessness  of  Perry  occasioned  the  loss  of  the  plaintiff 
horses,  the  defendant  is  not  liable  and  the  jury  should  have  beea 
so  instructed. 

It  is  true  the  horses  and  driver  were  under  the  control  and  dio- 
agement  of  the  defendant,  and  he  was  responsible  for  whatever 
was  done  in  pursuance  of  his  orders.  He  was  to  see  that  tbelao<l' 
ing  place  provided  for  logs  was  a  safe  one,  and  if  not  so,  he  twi^ 
sponsible  therefor.    The  driver  in  obeying  his  orders  is  his  sernnt 


AUGUST  TERM,  1880.  353 

White  Y.  Our. 

for  whose  acts  he  is  liable  so  far  as  withiu  the  scope  of  his  employ- 
ment, bat  the  results  of  his  incompetency  the  plaintiff  must  bear, 
for  he  should  have  famished  a  soitable  servant 

Exceptwna  sustainecL 

YfAiaov,  Dakforth,  Virgik  and  Libbet,  JJ.,  concurred. 


White  v.  Carr. 

(71  Me.  866.)  « 

Mattdoui  proMcniian — advice  of  irUeresied  eouiud. 

la  Ml  action  for  maHdoiis  pitweention  the  defendant  cannot  Justify  his  aetloa 
bj  the  adrioe  of  an  attorney  who  was  penonally  Interested  In  the  sabject- 


k  OnON  for  malicious  prosecution.      The  opinion  states  the 


Va$6  S  Libbey,  for  plaintiff. 
Potter  A  Otis,  for  defendant. 

LiBBEYy  J.  This  is  an  action  against  the  defendant  for  mali* 
ciously  bringing  a  civil  action  against  the  plaintiff  for  slander.  To 
show  probable  cause  for  that  action  the  defendant  claimed  that  he 
consulted  an  attorney  of  this  court,  took  his  opinion  in  good  faith, 
and  acted  upon  it. 

The  case  shows  that  the  alleged  slanderous  words  for  which  the 
action  was  brought  related  to  and  embraced  the  attorney  consulted 
as  well  as  the  defendant^  and  in  substance  charged  both  with  a  con- 
spiracy to  defraud.  The  fact  was  well  known  to  the  defendant 
when  he  consulted  the  attorney;  and  the  attorney  brought  and 
entered  in  court  an  action  for  the  slander  in  his  own  name,  at  the 
same  term  at  which  he  brought  and  entered  the  defendant's  action. 

Upon  this  point  the  judge  in  substance  instructed  the  jury  that 
if  the  defendant  sought  the  advice  of  the  attorney  in  good  faith, 
and  the  attorney  in  good  faith  gave  him  an  opmion  that  he  had  a 
good  cause  of  action,  and  the  defendant  acted  upon  that  opinion  la 
Kood  faith  in  bringing  the  suit,  it  was  a  good  justification  therefor*. 
Vol.  XXXVI  — 45 
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We  think  this  was  error.  A  party  who  consalta  an  attorney  at 
law  in  regard  to  his  legal  right  to  bring  an  action  against  another, 
when  the  attorney  is  interested  in  the  subject-matter  of  the  sut, 
and  known  by  him  to  be  so  interested  when  consulted,  caoDoC 
show  the  opinion  of  the  attorney  as  palpable  cause  for  bringing  the 
suity  although  the  opinion  is  honestly  given. 

We  think  the  grounds  upon  which  the  opinion  of  an  attonej 
can  be  shown  as  probable  cause  for  bringing  a  suit  are,  that  he  is 
an  officer  of  the  court,  held  out  to  the  public  as  one  learned  in  the 
law,  and  that  the  client  has  a  right  to  presume  that  he  will  give 
him  a  fair,  unbiased  and  well  grounded  opinion  as  to  his  legal 
rights.  But  when  the  attorney  is  directly  interested  in  the  sab- 
ject-matter  of  the  suit,  and  his  interest  is  known  to  the  client,  the 
client  has  no  right  to  presume  that  he  will  give  him  an  unbiased 
opinion ;  and  if  he  takes  it  and  acts  upon  it,  and  it  turns  out  to  be 
erroneous,  it  will  afford  him  no  justification.  The  client  knots 
that  he  has  not  consulted  a  disinterested  and  unbiased  attoroej. 
Neither  a  judge  nor  juror  thus  interested  would  be  competent  to 
sit  in  the  trial  of  the  case,  and  if  either  should  act  it  would  be  good 
ground  for  a  new  trial,  although  he  acted  honestly.  Why  shoald 
the  opinion  of  an  attorney  thus  interested  be  entitled  to  greater 
respect  than  the  decision  of  the  judge?  It  might  as  well  beheld 
that  when  an  attorney  is  defendant  in  an  action  for  malicious  prose- 
cution he  may  justify  on  the  ground  of  probable  cause  by  satisfjing 
the  jury  that  as  a  lawyer  he  in  good  faith  believed  he  had  a  good 
cause  of  action,  although  in  fact  he  had  none.  We  know  of  do 
authority  to  sustain  such  a  proposition.  The  rule  as  established 
by  the  authorities  has  gone  quite  far  enough  in  holding  the  opinion 
of  an  attorney  to  be  sufficient  probable  cause,  and  should  not  be 
extended. 

[Omitting  another  point] 


Appletok,  0.  J^  Babbowb^  Davfosth,  Vibou  and  Pub? 
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A  guMomBLtj  of  negotiable  paper  dieooonted  by  a  National  bank  is  not  rendered 

▼Old  by  ibe  fkct  that  tbe  bank  demanded  and  received  usuriouB  interest 

upon  the  notes. 
Xo  ooe  cao  recover  asarioQR  interest  paid  to  a  National  bank  but  the  party 

who  paid  it,  and  it  cannot  be  set  olT  or  reoonped  by  another  par^  to  tbe 

paper.* 
National  banks  have  no  power  to  purchase  negotiable  paper  ezoept  from  sot- 

ploa  capital.    {8ee  note,  p.  800.) 


A 


CTION  on  a  gnaraniy.     The  opinion  states  the  ease. 


IL  Sioekeit  MatUwa  and  A  TeackU  WaUia,  for  appeUant 
John  N,  Steele  and  J.  Nevett  Steele^  for  appellee. 

» It  cannot  be  set  off  or  raoouped  at  all,  hot  the  party  is  restricted  to 
V.  BanJi,  98  U.  a  8U;  a.  o.,  Browne's  Nat.  Bank  Om.  18.— Rbp. 
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Obabon^  J.  Thin  suit  was  instituted  on  a  written  gaarantj  d 
the  appellant  to  the  appellee^  which  was  executed  on  the  Sd  dsyof 
February,  1870,  and  is  in  the  following  words:  "  For  value  reoeiM 
I  hereby  guaranty  to  the  National  Union  Bank  of  Maryland  at  Bal- 
timore, all  liabilities  to  said  bank  of  Lazear  Brothers,  now  existing 
or  which  may  hereafter  arise,  to  the  extent  of  •25,000,  I  herAj 
holding  myself  liable  to  said  bank  to  that  extent  for  all  paper  thii 
may  be  held  by  the  bank  of  Lazear  Brothers,  either  as  diawera  or 
indorsers,  in  the  same  manner  as  if  indorsed  by  me,  I  hereby  wait- 
ing notice  of  protest  of  such  paper.^ 

[Omitting  a  minor  inquiry.] 

It  was  contended,  that  the  guaranty  is  void,  because  nsurious  in- 
terest was  demanded  and  received  by  the  bank  upon  the  notes  now 
held  by  it,  and  the  non-payment  of  which  is  the  foundation  of  this 
suit.  The  United  States  Banking  Law  authorizes  banks,  orgamei 
under  its  proTisions,  to  receive  the  same  rate  of  interest  that  is  al- 
lowed by  the  laws  of  the  States  in  which  such  institutions  are  lo- 
cated, and  no  more,  and  provides,  that  if  more  is  demanded  sod 
received,  the  whole  interest  shall  be  forfeited,  or  that  twice  the 
amount  of  interest  so  paid  may  be  recovered  by  the  person  paying 
it,  or  his  legal  representatives,  provided  suit  for  that  purpoee  be 
brought  within  two  years  from  the  date  of  the  usurious  transactioa- 
See  ch.  3,  §§  5197,  5198,  D".  S.  R.  S.  There  is  no  provision  how- 
ever  declaring  an  usurious  contract  void.  While  as  a  general  ml^ 
contracts  which  are  in  violation  of  the  common  or  statute  lav  an 
void,  yet  this  rule  does  not  apply  to  cases  like  the  present  b 
most  of  the  States  there  are  laws  regulating  the  rate  of  interest 
and  yet  we  have  been  referred  to  no  case,  and  have  found  none,  in 
which  a  contract  has  been  declared  void,  by  reason  of  the  fact,  that 
a  greater  interest  than  that  allowed  by  law  has  been  received  under 
it,  unless  the  law  itself  has  provided  that  the  taking  of  illegal  in- 
terest shall  render  the  contract  void.  This  court,  in  the  caae  ot 
Letter  v.  Howard  Bank,  enforced  the  contract,  notwithstand- 
ing the  bank  had  made  the  loan  to  Purvis,  its  president,  in  violation 
of  the  terms  of  its  charter,  and  in  that  case  this  court  said:  "Casei 
are  to  be  found,  arising  under  contracts  made  in  violation  of  i 
Btetute,  in  the  application  to  which  of  the  general  rule,  courts  hai« 
been  governed  by  the  plain  and  obvious  purposes  of  the  law;  andia 
such  it  has  been  repeatedly  held,  that  an  action  would  lie  againsH 
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party  reoeiriag  money  under  such  a  contract  apon  a  promise  im- 
plied by  law  to  refund  it" 

In  the  Cttse  of  Fleckner  y.  U.  S.  Bank,  8  Wheat  355,  Mr.  Jus- 
tice Stobt  in  delivering  the  opinion  of  the  court  says:  '^The  tak- 
ing of  interest  by  the  bank  beyond  the  sum  authorized  by  the 
charter  would  doubtless  be  a  violation  of  its  charter,  for  which  a 
remedy  might  be  applied  by  the  government;  but  as  the  act  of 
Congress  does  not  declare  that  it  shall  avoid  the  contract,  it  is  not 
perceived  how  the  original  defendant  could  avail  himself  of  this 
ground  to  defeat  a  recovery.''  See,  also,  Baruiel  v.  Isaac,  13  Md. 
224,  to  same  effect 

We  think  it  veiy  clear  that  the  demand  and  receipt  by  the  bank 
of  usurious  interest  upon  the  notes  offered  in  evidence  does  not 
avoid  the  contract  between  the  appellant  and  the  appellee.  There 
was  therefore  no  error  in  the  refusal  to  grant  the  third,  fifth,  fifth 
and  a  half,  eighth,  ninth  and  tenth  prayers  of  the  appellant,  nor  in 
refusing  hia  motion  to  withdraw  from  the  jury  the  notes  which  had 
been  offered  in  evidence  subject  to  exception.  But  it  was  also  con- 
tended that  the  usurious  interest,  received  by  the  bank  upon  the  dis- 
count of  paper  npon  which  Lazear  Brothers  were  drawers  or  indors- 
ers,  should  be  recouped  or  set  off  against  the  amount  of  the  notes 
offered  in  evidence.  It  must  be  borne  in  mind  that  none  of  the  paper 
of  Lazear  Brothers  discounted  by  the  bank  was  discounted  for  the 
benefit  of  the  appellant,  and  that  none  of  the  usurious  interest  taken 
by  the  bank  was  paid  by  him.  It  was  paid  by  Lazear  Brothers  and 
Schartz  &  Co.,  and  they,  and  not  the  appellant,  have  been  the 
sufferers  by  the  exaction  of  illegal  interest  If  the  notes  had  been 
discounted  at  the  rate  of  interest  prescribed  by  law,  the  appellant 
would  have  been  in  no  better  situation  than  he  is  now,  for  if  bound 
at  all,  he  would  have  been  liable  for  the  amount  of  the  notes,  with 
legal  interest  thereon  from  the  date  of  their  maturity  to  the  time 
of  the  trial  of  the  case.  But  it  has  been  frequently  held  that  no 
one,  except  the  party  who  has  paid  it,  can  recover  the  usurious 
interest  paid.  Smith  y.  Exchange  Bank  0/  Pittsburg,  26  Ohio  St 
152 ;  Scott  v.  Leary,  34  Md.  395  ;  Hough  v.  Horsey,  36  id.  184.  It 
will  be  found  too  that  section  5198  of  the  Banking  Act  gives  the 
remedy  in  such  cases  to  the  party  who  has  paid  the  usurious  in- 
terest, and  to  his  legal  representatives,  provided  they  bring  suit  to 
recover  it  back  within  two  years  from  the  date  of  the  usurious 
transaction.    It  was  optional  with  the  parties,  who  paid  it  to  theap- 
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pellee,  to  institute  proceedings  for  that  purpose  or  not,  and  the; 
have  not  thought  proper  to  do  so  within  that  time,  and  they  are 
therefore  now  without  remedy. 

The  Superior  Court  of  Baltimore  city  was  therefore  right  in  ei« 
eluding  from  the  consideration  of  the  jury  the  statement  of  tbe 
interest  paid,  as  set  out  in  the  third  exception,  and  in  rejecting  tbe 
appellant's  twelfth  prayer. 

The  appellant's  seventh  prayer  is  based  upon  the  theory  that  the 
note  of  Lazear  Brothers  for  five  thousand  dollars,  dated  June  22, 
1872,  which  was  obtained  by  the  appellee  from  Winchester  ft  Sod, 
note  and  bill  brokers,  was  not  discounted  but  purchased;  that  each 
purchase  was  not  authorized  by  the  Banking  Act,  and  conseqaentlj, 
that  the  appellee  obtained  no  title  to  the  note,  and  was  not  entitled 
to  recover  upon  it.  Sub-section  7  of  the  act  enumerates  the  pow- 
ers which  are  conferred  upon  institutions  organized  under  the  Uv, 
and  provides  that  such  institutions  ''  shall  have  all  such  inci- 
dental powers  as  shall  be  necessary  to  carry  on  the  business  of 
banking;  by  discounting  and  negotiating  promissoiy  notes,  drafts, 
bills  of  exchange  and  other  evidences  of  debt;  by  receiving  deposits; 
by  buying  and  selling  exchange,  coin  and  bullion;  by  loaning 
money  on  personal  security;  and  by  obtaining,  issuing  and  circu- 
lating notes  according  to  the  provisions  of  this  title.'' 

A  corporation  has  no  other  powers  than  such  as  are  specificallj 
granted,  or  such  as  are  necessary  for  the  purpose  of  carrying  into 
effect  the  powers  expressly  granted.  This  rule  of  law  is  bo  well 
settled  that  we  need  refer  to  no  other  case  than  that  of  WeeUer  t. 
First  Natiwial  Bank,  42  Md.  591;  s.  c,  20  Am.  Eep.  95.  The  only 
power  to  buy  and  sell,  with  which  National  banks  are  clothed,  is 
the  authority  given  by  chapter  1,  section  5137,  sub-sections  1,  2, 3 
and  4,  to  purchase  real  estate  for  the  special  purposes  and  nnder 
the  circumstances  therein  stated.  The  act  plainly  shows  that  it  was 
the  intention  of  Congress  to  so  limit  and  restrict  National  banks, 
as  to  prevent  them  from  exacting  and  receiving  a  greater  rate  of 
interest  than  is  authorized  by  the  laws  of  the  States  within  wbicli 
such  institutions  may  be  respectively  located,  and  to  prohibit  them 
from  becoming  buyers  and  sellers  of  promissory  notes.  The  en- 
dence  shows  that  Winchester  &  Son,  note  and  bill  brokers,  wen 
employed  by  Lazear  Brothers  to  sell  the  note  of  June  22, 1873,  te 
any  purchasers  willing  to  buy,  and  that  it  was  sold  to  the  appelH 
over  the  counter  of  its  banking-house,  at  nine  per  cent  discoanti 
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for  Lazear  Brothers,  the  drawers,  who  received  the  proceeds  of  sale. 
None  of  the  bank  officers  were  informed  that  the  Winchesters  were 
acting  for  Lazear  Brothers,  nor  were  the  latter  told  to  whom  the 
note  had  been  sold.  The  note  was  sold  to  the  bank  on  the  8th 
of  Jnly,  1872.  The  president  of  the  bank  testified  that  the  note 
in  question  was  purchased  by  order  of  the  board  of  directors,  and 
that  he  had  an  impression,  he  believed,  that  Lazear  Brothers  were 
to  get  the  proceeds  of  it  He  further  proved  that  after  the  cus- 
tomers of  the  bank  were  served,  it  sometimes  invested  its  surplus 
proceeds  in  notes.  We  are  of  opinion  that  this  transaction  was  an 
ont-and-out  purchase  by  the  bank,  and  that  such  purchase  was  with- 
out authority,  and  that  the  bank  acquired  no  title  to  tho  note  and 
cannot  recover  thereon  in  this  suit  While  we  do  not  mean  that  a 
National  bank  may  not  invest  its  surplus  capital  in  notes,  we  are 
of  opinion  that  it  has  no  authority  to  use  such  surplus  funds,  as 
may  remain  on  hand  from  day  to  day,  for  the  purpose  of  buying 
notes.  Naiional  Bank  of  Rochester  v.  Pearson,  24  Minn.  140 ; 
&  c,  31  Am.  Rep.  341 ;  Thomp.  Nat.  Bank  Cas.  637;  Farm&rs  ami 
Jfechanics'  Bank  v.  Baldwin,  23  Minn.  198  ;  s.  c,  23  Am.  Rep. 
683.  If  any  other  construction  were  given  to  such  a  transaction  as 
this,  the  intention  of  Congress  to  prohibit  National  banks  from  buy. 
ing  and  selling  notes  would  be  entirely  defeated,  and  those  institu- 
tions wonld  be  at  perfect  liberty  to  decline  making  discounts  for 
their  customers  and  afterward  to  buy  np  the  very  paper  which  had 
been  offered  for  discount  and  refused,  at  such  price  as  the  bank  might 
choose  to  give.  The  note  of  the  22d  June,  1872,  for  five  thousand 
dollars  was  acquired  by  the  appellee  by  purchase  without  authority 
to  make  such  purchase,  and  it  is  not  therefore  entitled  to  the  note 
aud  cannot  recover  upon  it,  and  the  appellant's  seventh  prayer  ought 
to  have  been  granted. 

The  guaranty  of  the  appellant  is  shown  to  have  been  executed  by 
him  and  accepted  by  the  appellee,  and  the  subsequent  discounting 
of  i>aper,  of  which  Lazear  Brothers  were  drawers,  or  which  they  had 
indorsed,  furnishes  prima  facie  evidence  that  such  discounts  were 
made  upon  the  faith  of  the  guaranty.  But  such  prima  facie  evi- 
dence may  be  rebutted  by  other  proof  offered  by  the  guarantor,  or 
by  facts  and  circumstances  put  in  evidence  by  the  appellee.  Whether 
the  money  was  parted  with  by  the  appellee  on  the  faith  of  the  guar- 
anty or  otherwise  is  a  question  exclusively  for  the  determination  of 
the  jury,  and  there  are  some  facts  and  circumstances  appearing  in 
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the  eTidence,  as  oontained  in  the  record,  which  should  have  been 
submitted  to  the  consideration  of  the  jury,  whose  duty  it  is  to  deter- 
mine to  what  weight,  if  any,  they  are  entitled.  We  are  of  opinioi 
therefore  that  there  was  error  in  rejecting  the  appellant's  fonr- 
teenth  prayer.  It  follows  from  what  we  have  said  that  there  vaa 
also  error  in  granting  the  appellee's  modified  prayer,  because  it  per- 
mitted the  jury  to  find  for  the  appellee  the  amount  of  the  fiTe  thou- 
sand dollar  note,  after  deducting  the  usurious  interest  received  npon 
it,  and  also  because  it  took  from  the  jury  the  question  whether  the 
money  obtained  from  the  appellee  had  been  loaned  upon  the  fkith 
of  the  guaranty. 

The  sixth  and  thirteenth  prayers  of  the  appellant  were  waived, 
or  abandoned  at  the  airgument  of  the  case,  and  we  need  not  refer  to 
them  further  than  to  say  that  we  think  there  was  no  error  in  re- 
jecting them. 

As  there  was  error  in  rejecting  the  seyenth  and  fourteenth  prajtn 

of  the  appellant,  and  in  granting  the  modified  prayer  of  the  appellee^ 

the  judgment  appealed  from  will  be  reversed   and  a  nev  trial 

awarded. 

Judgment  reversed^  and  new  trial  awardei 

NoTB  BT  TBS  Bkfobtbr.— Tfals  case  was  aiigued  befbre  Bakiol»  C.  J.,  Bbssit,  HnxA 
Okason,  and  Alvby,  JJ.  Alykt,  J.,  disaented  on  the  question  of  title,  observias,  vaoag 
other  things:  "Now,  without  invoking  the  aid  of  any  Implied  power  paaseaied  Iq^tte 
bank,  to  enable  it  to  cany  on  the  banking  businesR,  it  is  expreealy  authoriasd,  as  ve  la^ 
seen,  to  discount  and  negotiate  promissory  notes.  What,  then,  is  the  moaning  of  the  vonl 
'  negotiate/  according  to  its  ordinary  acceptation  among  buainess  men  f  According  to  d« 
most  approved  lexioographers,  its  meaning  is,  *to  transfer,  to  4611,  to  pass,  to  pncvt  'i 
mutual  intercourse  and  agreement  toith  another ^  to  arrange  for.  to  settle  by  dealing  and 
management.*  Webster's  Die. ;  Worcester's  Die.  This  term  would  seem  to  beoomixv' 
henslve  enough  for  all  the  requirements  of  the  case;  but  by  allowing  ^e  fuO  meaaioKM^ 
the  more  exact  and  important  term,  *  discount/  all  doubt  whatever  would  seeni  to  be  r»- 
moved.  To  discount  is  to  deduct  a  sum  of  money  from  the  debt  in  consideratioBoCiM 
being  paid  before  the  usual  or  stipulated  time  for  payment.  In  the  case  of  FledMf^' 
Bank  U.  8.,  8  Wheat.  3S0,  Judge  Sroav,  in  delivering  the  opinion  of  the  oonrtf  haviBg oecS' 
sion  to  define  a  discount  by  the  bank,  said:  *  Nothing  can  be  dearer  than  that  by  the  lan- 
guage of  the  commercial  world,  and  the  settled  practice  of  banks,  a  discount  ^  a  btak 
means,  exvi  termini^  a  deduction  or  drawback  made  upon  its  advances  or  loans  of  omb^ 
upon  negotiable  paper,  or  other  evidences  of  debt  payable  at  a  future  day,  wlMcaaiv 
transferred  to  the  bank.  We  must  suppose  that  the  legislature  used  the  languaga  ia  tlii^ 
its  appropriate  sense;  and  if  we  depart  from  this  settled  construction,  there  is  noaeoUK 
which  can  be  adopted,  which  would  not  defeat  the  great  objects  for  which  the  charter  ro.* 
granted,  and  make  It  as  to  the  stockholders,  a  mere  mockeiy.  *  Purchase  may  be  br  va? 
of  discount,  equally  as  a  loan  may  be  made  by  that  means.  When  the  party  receiTiB^  ^ 
proceeds  of  the  paper  discounted  is  himself  either  maker  or  Iiidorser,  and  theditooiiitf^ 
made  on  his  responsibility,  he  receives  the  money  as  a  loan,  for  he  is  bound  to  reCarn  ft ; 
but  if  he  is  in  no  way  bound  on  the  paper  he  receives  the  money  as  ao  advasoe,  aad  as  a 
consideration  for  the  transfer  of  the  paper.  Both  transactions  are,  aooofdlag  to  the  etfa^ 
liahed  practice  and  usage  of  banics,  discounts,  though  the  latter  is  in  effect  a  porcbase  b* 
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the  bank.  Tbe  act  of  discounting  simplsr  has  reference  to  tbe  deduction  from  the  fiice 
Amount  of  the  paper  for  the  time  it  has  to  run  to  maturity*  and  the  rate  of  that  deduction; 
out  whether  the  traiisuction  amounts  to  a  loan  or  to  a  purahase  on  the  part  of  the  bank, 
depends  upon  other  facts  and  condition  of  things.  This  idea  of  restiieting  the  power  of 
discounting  to  a  transaction  in  which  money  is  actually  loaned  upon  the  credit  of  the  party 
passing  the  piqwr,  it  seems  to  me,  Is  noyel,  and  lamsureis  contraiyto  thereoeiTedunder* 
Branding  of  the  commercial  community,  and  the  established  practice  and  usage  of  banks. 
Suppose  the  payee  of  a  promlsaory  nete  payable  to  order  takes  it  to  a  bank  and  procures 
the  money  on  it,  leas  the  rate  of  discount  upon  indorsement  without  recourse,  would  that 
not  be  strictly  a  discount  within  the  meaning  of  the  law,  notwithstanding  it  would  not  be  a 
loan  upon  the  responsibility  of  the  party  obtaining  the  money  ?  Such  a  transaction  would 
noc  be  a  loan  at  all,  according  to  the  correct  meaning  of  the  term ;  and  yet  if  it  be  a  dis- 
count, ai*oordlng  to  tbe  uiOLles  and  usages  of  banking,  why  should  not  any  third  party 
holding  paper  payable  to  bearer,  or  indorsed  In  blank,  be  able  to  negotiate  that  paper  with 
the  bank  by  way  of  discount,  and  transfer  a  good  title  to  tbe  bank  notwithstanding  his 
name  mi^^t  not  appear  upon  the  paper,  or  he  incur  any  liability  in  respect  to  it  ?  I  cannot, 
I  most  confess,  perceive  the  reason  for  the  distinction  that  has  been  mode  in  this  case.  It 
should  be  recollected  that  it  is  not  the  rate  of  discount  with  reference  to  which  the  parties 
deal,  that  determines  the  question  of  the  Talldity  of  the  transfer  of  the  paper,  or  the  title 
oC  the  bank,  though  the  latter  nuiy  have  exacted  and  receiyed  more  than  the  lawful  rate  of 
discount .  Ail  the  bustaiess  of  the  National  banks  is  done  under  the  restrictions  prescribed 
by  the  su.  t  of  Congress;  and  tho  rate  of  discount  is  ezprsasly  prescribed  among  the  varioua 
rr^ulations  contained  In  the  act  for  the  government  of  the  twiniritig  business;  and  for  tak- 
ing, receiving,  or  charging  any  greater  rate  of  interest  or  discount  than  is  by  the  act  al- 
lowed, the  bank  subjects  Itself  to  the  penalties  prescribed  t^  section  6196  of  the  Revised 
Statutes ;  but  the  title  to  the  paper  is  not  thereby  affected.  However  the  transaction  here 
involved  might  be  characterised  if  it  were  between  Individuals  ~  whether  it  be  called  shav* 
ing  or  otherwise  ~  as  a  bank  transaction,  if  the  bank  exacted  a  greater  deduction  from  tile 
face  value  of  the  paper  than  the  law  allowed,  it  was  excessive  discount,  for  which  it  inoui^ 
red  the  penalties  of  the  statute;  but  the  transfer  of  the  paper  vested  a  good  title  in  tha 
bank.'* 

A  rehearing  was  ordered,  and  Bartol,  C.  J.,  and  Bowix,  Bbei«t,  Orason,  MnjiWi,  Alvkt 
and  Irveco,  J  J  ,  participated  in  the  decision  on  the  reargrument 

Obasox,  J.,  delivered  the  opinion  of  the  court,  substantially  the  same  as  above,  but  Bar- 
ToL,  C.  J.,  Irvheo  and  Alvky,  J  J.,  dissented. 

Id  .i:iantic  SUiU  Dank  v.  Saoery,  89  N.  Y.  891,  under  a  State  statute  having  langua;;e 
similar  to  that  of  the  Kational  Banking  Act,  it  was  held  that  the  purchase  of  a  promissory 
note  for  a  sum  less  than  its  face  Is  a  *  ^  discount.**  The  court  said:  *  *  The  defendants  claim 
in  tho  first  place  that  this  transaction  was  a  purchase,  and  not  a  discount,  and  that '  the 
buying  of  promissory  notes  is  not  within  the  powers  conferred  upon  a  banking  association.* 
The  plsintiff  was,  by  the  act  above  referred  to,  empowered  *  to  carry  on  the  business  of 
banking  by  discounting  bills,  notes  and  other  evidences  of  debt,  *  *  *  by  buying  and 
selling  gold  and  other  bullion,  foreign  coins  and  bills  of  exchange,  in  the  manner  specified 
in  their  artlcdes  of  association  for  the  purposes  authorised  by  this  act,  by  loaning  money 
OQ  real  and  personal  security,  and  by  exercising  such  incidental  powers  as  shall  be  neces- 
sary to  carry  on  such  business.* 

""The  transaction  above  narrated,  and  throuj^  which  the  plaintiff  acquired  the  note  In 
quettlon,  was,  I  think,  directly  within  the  power  thus  conferred  to  carry  on  its  business, 
'  by  discounting  *  *  *  notes  and  other  evidences  of  debt,*  and  this  is  so  according  to 
the  general  practice  and  understanding  among  men,  and  the  decisions  of  our  courts. 
'  Diaoount  *  Is  *  reduction.  *    Boget*s  Thesaurus. 

'*  In  ^lacLeod  on  Banking,  a  book  of  authority,  speaking  of  *  price,  discount  and  inter- 
^^*  the  author  says,  page  48,  *  Now  as  money  naturally  produces  a  profit,  it  is  clear  that 
the  price  given  for  a  debt  payable  a  year  hence  must  be  less  than  the  amount  of  the  debt. 
The  dilference  between  the  price  of  the  debt  and  the  amount  of  tho  debt  is  called  discount. 
Therefore  dearly  the  prioe,  together  with  the  discount,  equals  the  amount  of  the  debt ; 
sad  as  the  price  decreases  the  discount  increases.  In  the  language  of  the  money  market 
it  is  usual  to  estinmte  tlie  value  of  money  by  the  discount  or  the  profit  it.  yields ;  and  to 
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buy  or  pui^chaM  adebt  Is  always  in  commerce  termed  to  discount  IL*   And  see  ftvtter 
page  S81,  where  the  subject  is  amplified. 

**  I  find  nothing  in  thestatute  to  indicate  thattheword 'disoonnt'istiieraaHdIn  aoy 
other  than  the  genersl  sense,  aboye  referred  to,  nor  can  I  percelTe  that  any  evfl  cia  renlt 
fkt>m  the  oonstmcdon  given  to  it  in  this  respect  by  the  trial  court,  and  the  leaned  jodfe 
who  deliyered  the  opinion  at  General  Tterm.  It  aocorda  also  with  the  dedsloM  of  tte 
courts.  In  Tracy  ▼.  Tahnage,  18  Barb.  4M,  referring  to  the  provisions  contained  in  seetioi 
18  of  the  law  aboye  cited,  and  a  banking  association  organised  under  it,  the  court  say :  'It 
was  authorised,  among  other  things,  therefore,  *  to  discount  *  not  only  bills  and  notes,  boi 
other  evidenoes  of  debt,  without  restriction,  and  to  loan  mmiey  on  any  kind  of  wciiri^ 
*real*or  'personal.*  *Now  to  discount'  includes  to  buy,  for  discounting  at  most  iiM 
another  term  for  bujring  at  a  discount,  page  488.  And  although  the  Judgment  readmtA 
was  subsequently  modified  by  this  court  (14  N.  Y.  483),  It  was  not  In  diaalllnnanoe  of  k  j 
views  above  cited.  Passhig  intermediate  cases,  we  find  Johnson  v.  NaUowU  Bnkcf 
QlavermQU,  74  N.  T.  888;  s.  a,  80  Am.  Rep.  808,  where,  although  the  distinclion  nov  ir 
aisted  upon  was  not  taken,  or  before  the  court  for  judgment,  yet  the  terms  ^dtsooant'  a>l 
'  purchase '  were  used  interehangeabiy,  and  as  synonymous,  in  construing  the  act  of  Oor 
gress  therein  referred  to,  1 197,  as  apfiied  to  business  paper  taken  by  a  National  baak,  aai 
the  aigument  deduced  In  that  case  from  the  word  *  purchase,*  applies,  I  think,  with  man 
force  to  the  case  before  us.  Many  other  authorities  to  the  same  end  are  cited  bj  ^ 
learned  counsel  for  the  respondent,  and  they  might  easQy  be  increased,  but  it  Is  nsneai' 
sary  to  refer  to  them.  The  legislature  itself  has  given  to  the  provision  in  qoeeUoB  tto 
same  construction.    By  the  act,  chap.  108,  Laws  of  1870,  amending  the  act  of  I8K,  mdk 

*  banking  association  is  authorised  to  take,  receive,  reserve  and  ohaige  on  eveiykMS  or 
disoount  made,  or  upon  any  note,  bill  of  exchange  or  other  evidenoe  of  debt,'  Intereit  at  tte 
rate  of  seven  per  cent  in  ad\'ance;  It  prescribes  a  penalty  for  taking  more,  and  Ihea 
declares  that '  the  purchase,  discount  or  sale  of  a  bona  fide  bill  of  exchange,  note  or  othr 
evidenoe  of  debt  *  *  *  at  not  more  than  the  current  rate  of  exchange,  or  a  i  usunsiiM* 
charge  for  collecting  in  addition  to  interest,  shall  not  make  a  case  within  the  penally/  ^ 
is  thus  assumed  that  the  power  to  purchase  a  promissoiy  note  is  contained  in  the  act  tfeoi 
amended,  and  by  this  later  provision  we  have  a  legislative  Interpretation  of  the  voidi 
used  in  the  earlier  statute.  It  is  also  to  be  observed  that  the  act  Just  cited  of  ISV  h 
broader  than  the  act  of  Congress  relating  to  the  same  matter  {%  511^,  U.S.  Rev.  8taU,  tv 
the  latter  applies  its  last  clause  to  the  purchase,  etc.,  of  bills  of  exchange  only,  wklle  th» 
former  includes  notes  and  other  evidences  of  debt.  I  have  not  overiooked  the  authoritici 
referred  to  by  the  learned  counsel  for  the  appellants  as  holding  a  different  doctrioe.  Ae 
ones  chiefly  relied  upon  by  him  are  Niaoara  Countjf  Bank  y.  Bolrer,  15  Ohio  8t.  flB:  Ar- 
m«r«and  Mechanics'  Bank  v.  Baldwin,  83  Minn.  106;  a  c.,  88  Am.  Rep.  688;  but  the  fln* 
turned  upon  tho  question  of  usury.  The  action  was  sgalnst  parties  who  had  indoned  and 
transferrpd  the  notes  in  suit  to  the  bank  In  this  State  in  consideration  of  money  adtuee< 
to  them  thereon  at  the  rate  of  twenty  per  cent  per  annum  discount,  and  theoouiMT 

*  Without  undertaking  to  say  what  maybe  the  legal  bearings  of  this  transactloa  in  otfaff 
directions,  we  are  of  opinion  that  the  contract  of  Indorsement  was  made  upon  a  vmikm 
consideration  and  cannot  be  enforced.*  There  was  plainly  a  loan  of  money  and  8V 
made  subject  to  the  law  of  the  State,  which  permitted  interest  at  seven  per  cent  oolyt  ^ 
to  which  the  bank  was  subject.  If  the  action  had  been  against  the  makers  of  tiiepo^ 
who  were  not  parties  to  their  negotiation  to  the  bank,  a  different  question  would  kii* 
been  presented,  and  one  more  analogous  to  that  now  before  us.  In  the  other  csoe  th^  m** 
in  suit  was  made  by  Judd,  and  indorsed  by  Baldwin,  its  pajree,  for  Judd's  aooommodstioB. 
for  him  to  raise  money  upon,  and  the  agent  In  whose  hand  it  was  placed  by  Judd  fortbit 
purpose  transferred  it  to  the  plaintiff,  receiving  from  it  the  face  of  the  note,  km  lDte>** 
thereon  at  the  rate  of  fifteen  per  cent  per  annum.  Judd  did  not  defend,  but  the  indoned 
did,  and  set  up  that  by  its  charter  the  plaintiff  was  prohibited  from  taking  upon  kwasor 
discounts  more  interest  than  at  the  rate  of  twelve  per  cent  per  annum ;  that  this  6t>t'<?^ 
was  contravened  by  the  plaintiff  in  this  transaction,  and  so  it  was  void.  Upon  the  triil 
the  court  Insb-ucted  the  Jury  that  the  plaintiff  had  no  power  under  Ita  chartcs*  to  tafdie 
note  in  suit,  or  to  become  the  owner  thereof  except  by  discounting  or  loaning  money  op^ 
It  at  a  rate  of  interest  not  exceeding  twelve  per  cent  per  annum,  and  that  If  the  ptei^' 
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diioouiiled  the  aote,  or  becuno  the  owner  of  it  as  a  securltj  for  a  loan  made  at  a  rate  of 
fntefest  esoeeding  twelTe  per  cent  per  annum,  the  verdict  must  be  for  the  defendant,  and 
so  it  was.  It  is  difficult  to  see  how  any  other  result  oould  have  been  reached.  But  the 
question  determined  in  these  cases  does  not  oonoem  os.  The  indorsement  in  the  first  was 
Toid  for  xmaary  in  the  hands  of  the  plaintiff ;  the  note  In  the  second  never  had  a  valid 
ioceptlon ;  both  were  in  violation  of  positive  law,  and  the  theory  upon  which  the  actions 
rested  was  adopted  to  evade  the  statute.  But  if  such  questions  had  arisen  under  the 
banking  law  of  this  State,  as  amended  in  1870,  the  plaintiff  in  each  instance  could  main- 
tain  its  actioti,  being  itself  subject  only  to  the  i>enalty  which  that  act  prescribes,  and  after 
a  oarefol  examination  of  all  the  other  cases  cited  in  behalf  of  the  appellant  I  can  find  none 
wIriA  bold  otherwise.  It  will  be  seen  that  in  the  principal  oases  cited  (16  Ohio  and  28 
Minn.,  fttpm)  the  plaintiffs  sought  to  uphold  the  transactions  in  question,  upon  the  ground 
that  the  notes  were  purdiased,  and  so  not  within  the  statute  relating  to  usury,  or  which 
regulated  the  rate  of  interest  to  be  taken  upon  loans  of  money  or  the  discount  of  a  note. 
They  did  not  succeed.  In  the  case  before  us  the  defendants  do  not  allege,  and  upon  the 
facts  of  the  case  cannot  allege  usury,  but  they  say  the  note  was  purchased,  not  discounted, 
and  so  not  within  the  terms  of  the  statute.  The  defense  then  rests  upon  a  supposed  dis- 
tinction or  difference  between  discount  and  purchase,  and  upon  the  assumption  that  the 
plaintiff  purchased  and  did  not  discount  the  note.  I  cannot  so  regard  it.  The  note  was 
one  wliich  was  the  subject  of  discount.  It  was  a  negotiable  promissory  note,  properly 
made  and  indorsed.  If  it  had  been  handed  over  the  counter  of  the  bank  by  Leonard* 
Sheldon  A  Co.,  seven  per  cent  deducted  and  the  residue  paid  to  them,  no  one,  I  think, 
would  de^y  that  the  transaction  was,  within  any  definition,  a  discount.  Does  it  make  any 
difference  in  substance  that  the  bank  or  the  bank  officer  went  to  Leonard,  Sheldon  A  Ck>., 
and  received  the  note  over  their  counter?  Certainly  not.  Is  the  distinction  to  be  found  in 
the  writing  which  aooompanied  the  note?  It  was  not  necessary;  a  delivery  of  the  note 
would  havaoonferred  a  title;  Leonard,  Sheldon  A  Ck>.  would  have  ceased  to  be  the  owners; 
and  the  bank  would  have  become  the  owner  of  the  paper.  Does  the  paper  change  the 
charscterof  the  title?  If  the  note  had  been  taken  to  the  bank,  offered  for  discount  and 
accepted,  and  some  «(?ldence  of  the  act  asked  for,  the  bank  would  have  written: 

'Received  of  Leonard,  Sheldon  A  Co.,  and  discounted  for  them —Note,  C.  F. 

Ptoker  ft  Co.,  due  June  90    $8,000  00 
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Would  not  the  title  of  the  bank  have  been  precisely  the  same  as  now?  In  the  one  case  the 
vendor  and  In  the  other  case  the  vendee  states  the  contract ;  nor  would  it  have  changed 
the  meaning  of  the  paper  if  the  words  'bought  of  *  were  substituted  for  *disooimtedfor.' 
This  supposed  paper  and  the  one  actually  drawn  complement  each  other,  and  taken 
together  describe  the  transaction.  Nor  does  the  fact  that  Leonard,  Sheldon  A  Co.  did  not 
Indom  the  note  make  any  dlffHrence.  A  note  payable  to  the  order  of  the  maker  becomes 
wbenlndoned  payable  to  bearer.  That  was  this  case.  If  it  had  been  payable  to  the 
order  of  Leonard,  Sheldon  A  Co.,  they  might  have  indorsed  it  without  recourse.  The 
inon^  in  either  form  would  have  been  lent  or  advanced,  without  personal  liability  on  the 
psrt  of  the  person  receiving  it^  for  the  locm  or  advance  would  have  been  made  as  It  was  in 
this  ease  on  the  credit  of  the  note,  and  when  that  was  paid  the  loan  would  be  dlsduuged. 

**I  think  the  transaction  was  within  the  statute,  and  whether  it  is  called  a  discount  or  « 
IRuchass,  valid.** 

Tsaunesffect,  P&pe  v.  CapUcA  Bank  cf  Topeka^  aOKans.  440;  s.  a,  87  Am.  Rep.  188 
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(S8Md.  164.) 

Timber  — intereit  of  tenant  for  life  in  windfaXL 

K  quantity  of  timber  growing  on  a  f ann  was  blown  down  by  wind,  and  I7  (k* 
trustee  under  the  will  of  the  former  owner  was  oon verted  into  cooper  rtof 
and  firewood,  and  sold.  Held^  that  the  tenant  for  life  of  the  farm  wweo- 
titled  to  the  proceeds  of  the  firewood,  and  to  the  interest  for  life  of  tki 
amount  realized  for  the  timber.    {See  note,  p.  366.) 

BILL  in  equity.  On  the  hearing,  ALYBTy  J.,  delivered  the  fol- 
lowing opinion*    [Omitting  a  preliminary  question.] 

*'  Such  being  the  right  and  estate  of  George  M.  Stonebraker,  the 
plaintiff,  the  next  question  is,  what  interest  has  he  in  the  fund  pro- 
duced by  the  sale  of  the  timber  and  wood  from  the  farm  ? 

"  Timber  as  such  belongs  to  the  inheritance.  Tenant  for  life, 
unless  he  holds  without  impeachment  of  waste  (which  is  not  tk 
case  here)  has  no  right  to  fell  timber,  except  for  neoessary  aod 
proper  repairs  of  the  buildings  and  erections  on  the  premises. 
And  where  timber  has  been  blown  down  by  wind,  or  seTered  by 
accidental  cause,  or  has  been  cut  down  by  a  wrong-doer,  it  belongs  to 
the  party  who  has,  at  the  time  of  severance,  the  first  estate  of  in- 
heritance.  This  was  ruled  in  Bowlegs  case  (11  Co.  79),  and  the 
principle  has  been  acted  upon  in  many  subsequent  cases.  And 
where  timber  has  been  so  severed,  the  fund  arising  from  the  saleol 
it,  the  court  will  order  to  be  invested  for  the  benefit  of  the  estate- 
that  is,  the  inheritance  ;  and  according  to  the  later  cases,  thongb 
otherwise  in  some  of  the  earlier  ones,  the  tenant  for  life,  tbocgh 
he  may  bo  subject  to  impeachment  for  waste,  if  free  from  blame  in 
respect  to  the  particular  timber  severed,  will  be  allowed  to  receiw 
the  interest  of  the  fund  for  life.  This  is  the  settled  rale  in  esse 
where  the  timber  is  cut  by  order  of  court  for  the  benefit  of  the 
estate ;  and  it  has  been  decided  that  the  reason  and  justice  of  tbe 
rule  equally  apply  to  the  case  where  the  timber  has  been  severed  by 
tempest,  accident,  or  trespass,  if  the  tenant  for  life  be  without 
fault  Tooker  v.  Anneshy,  5  Sim.  235  ;  Waldo  v.  Waldo,  7  id.  261: 
Bafeman  v.  Hotchkin,^l  Beav.  486;  Bagot  v.  Bagot,  32  id.  509.  The 
tenant  for  life  being  entitled  to  the  interest  of  the  fund  in  the<«»« 
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case,  it  is  difficult  to  perceive  any  good  reason  why  he  should  not 
be  entitled  in  the  other ;  as  in  both  cases  he  is  equally  deprived  of 
the  possible  benefits  that  the  trees  might  be  to  the  use  and  enjoy- 
ment of  his  term,  and  that,  too,  without  his  fault. 

"  Bat  though  the  tenant  for  life  may  not  be  entitled  either  to  the 
timber  or  the  corpus  of  the  fund  arising  from  its  sale,  yet  he  is 
entitled  to  the  old  trees  which  cannot  be  used  as  timber,  and  to  the 
tops  and  branches  of  the  trees  which  have  been  felled  for  timber, 
and  also  to  the  regular  thinnings  and  trimmings  of  the  trees  in  the 
woods ;  and  these  he  may  convert  into  fire  wood,  or  to  any  other 
use  that  he  can  make  of  them,  fferlakenden^s  case  (Sd  resol.),  4 
Co.  62 ;  Channon  v.  Patch,  6  B.  &  Or.  897.  Here,  while  the  fund 
in  question  is  alleged  to  have  arisen  from  the  sale  of  timber  and 
wood,  it  is  not  alleged,  nor  shown  in  proof,  what  part  of  the*  fund 
was  produced  by  the  sale  of  timber,  and  what  part  from  the  sale  of 
wood.  Upon  the  supposition  that  nothing  was  converted  into  fire 
wood,  that  was  valuable  as  timber,  it  will  be  necessary  that  the 
amount  realized  for  the  wood  be  separately  ascertained ;  as  to  that 
extent  the  complainant  is  entitled  to  the  corpus  of  the  fund  ;  but 
as  to  the  amount  realized  for  the  timber,  he  is  entitled  only  to  the 
interest  thereon  during  his  life.'' 

Julian  L  Alexander ,  for  appellant. 

Hy.  Kyd  Douglas,  for  appellees. 

Babtol,  0.  J.  [Omitting  other  points.]  This  branch  of  the 
case  18  rested  upon  the  opinion  of  the  judge  sitting  in  the  Oiiouit 
Oonrt,  and  need  not  be  further  discussed. 

Affirmed  and  remanded* 


5on  BT  TOB  Bepobtbi.— A  writerln  20  Am.  L.  Beg.  [N.  S.]  308,  oommMittng  on  thJi 
CMe.Mi3ri,  **BTldeiiti7tlie  point  does  not  ocmie  up  ezoepi  where  a  lai^tliiaiiti^ 
Is  blown  down,  that  is  to  soy,  enough  to  make  It  worth  while  to  ooniM«r  not  oii|^  whoi» 
antltJed  to  tbB  eonww  of  the  fkmd,  but  who  is  entitled  to  the  intorMt .  ** 
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JoKis  y.  Stxb. 
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AuiirMnerUfarben^oferedtton^atUhoriiif  tocarrgom  ^mliMti— AionrfiM 

at  to9ale. 

An  aesignment  for  the  benefit  of  creditors,  authorising  the  assignee  '*to  ciRT 
on  and  oondact  said  business  in  his  discretion,  for  sach  time  as  In  his  jodf- 
ment  it  shall  be  beneficial  to  do  so«  or  to  sell  all  of  said  goods  and  stock  is 
trade  and  property  at  such  times,  in  such  manner,  and  for  such  prless  u  te 
may  deem  proper,  and  apply  the  net  proceeds,"  etc.,  is  void.* 

GARNISHMENT.     The  opinion  states  the  point    The  plainfflT 
had  judgment  below. 

Dennis  Claiide,  John  J/*.  Garter  and  John  Carson^  for  appeDant 

Alexander  H.  HohhSy  for  appellees. 

Alvey,  J.  If  the  property  embraced  in  the  assignment  to  Jones, 
of  the  Ist  of  February,  1878,  really  belonged  to  Kimball,  and  the 
assignment  was  Toid,  as  contended  by  the  appellees,  the  latter  were 
clearly  entitled  to  recover. 

The  assignment  professes  to  be  for  the  benefit  of  creditors  gen- 
erally,  and  does  not  exact  releases  from  the  creditors  as  a  conditioii 
upon  which  they  are  allowed  to  share  in  the  proceeds  of  the  salei 
of  the  property  assigned ;  but  by  the  express  terms  of  the  deed, 
the  trustee,  who  is  the  garnishee  in  this  case,  is  authorized  and 
empowered  *'  to  carry  on  and  conduct  said  business  in  his  diecretioo, 
for  such  time  as  in  his  judgment  it  shall  be  beneficial  to  do  so,  or 
to  sell  all  of  said  goods  and  stock  in  trade  and  property,  at  snd 
times,  in  such  manner,  and  for  such  prices,  as  he  may  deem  proper, 
and  apply  the  proceeds,"  etc.  It  is  obvious,  the  certain  effect  of 
this  clause  would  be  to  hinder  and  delay  creditors  ;  and  as  again^ 
them  such  provision  renders  the  deed  utterly  void.  It  is  an  attewpl 
on  the  part  of  the  debtor  to  place  his  property,  for  an  nnoertsin 
and  indefinite  period,  beyond  the  reach  of  his  creditors,  and  to  make 
their  rights  in  a  great  measure  dependent  upon   the  uncoDtrolled 

*^wBrahm8tati  v.  McWhirtcr  (9  Neb.  6),  81  Am.  Rep.  886,  and  not*, 


APRIL  TERM,  1879.  367 


Murray  v.  McShane. 


discretion  of  a  trustee  of  the  debtor's  own  selection.  The  law  will 
tolerate  no  such  attempt,  but  treats  the  act  as  a  fraud  upon  creditors, 
«Dd  the  instrument  of  conveyance  as  simply  void  as  against  them. 
The  cases  in  this  court  of  the  American  Exchange  Bunk  v.  Inloes, 
r  Md.  380;  s.  c,  11  id.  173,  and  the  recent  case  of  Maughlin  ▼.  Tyler ^ 
VI  id.  545,  are  in  all  respects  entirely  conclusiTe  of  this,  and  it  is 
unnecessary  to  refer  to  other  authorities  upon  the  subject. 
[Omitting  other  matters.] 

Judgment  affirmed. 


HUBRAY  Y.  McShAKIS. 

(BSMd.  217.) 

2fegii(fenee — ruiiunu  Mit^ciin^t^-  trofteUer  an  street  —  treapawur. 

A  foot  iMMenger  on  a  dtj  street  sat  for  a  moment  on  the  door-sill  of  a  house 
fronting  on  the  street,  to  tie  his  shoe,  and  there  was  injured  bj  a  brick  falU 
ing  from  the  dilapidated  wall  of  the  house,  upon  his  head,  which  was  within 
the  street  lines.    Held,  that  the  owner  of  the  house  was  liable. 

ACTION  of  damages  for  personal  injury.    The  opinion  states  the 
facts.    The  defendant  had  judgment  below. 

IT.  Hall  Bams  and  Charles  J.  Bonaparte,  for  appellant. 

Arthur  Geo.  Brawn  and  John  Carson,  for  appellees.  Even  if  the 
^)penant  had  not  been  sitting  where  he  was,  but  had  been  injured 
by  a  falling  brick  while  he  was  wholly  upon  the  sidewalk  in  front 
of  the  appellees'  house,  under  the  circumstances  set  forth  in  the 
declaration,  he  could  not  have  recovered.  Reg.  v.  Pratt,  4  E.  &  B.  860 
(82  K  C.  K)  ;  Norristown  v.  Mayer,  67  Penn.  St  355,  356,  359, 
360,361,367;  Adams  v.  Rivers,  11  Barb.  390-397 ;  BlodgcU  v. 
Boston,  8  Allen,  237 ;  Stichney  v.  Salem,  3  id.  374  ;  State  v.  Buck^ 
ner,  Phil.  K  C.  Law,  558  ;  State  v.  Widenhovse,  71  N.  C.  279  ; 
Stinson  v.  Gardner,  43  Me.  348  ;  Orcuit  v.  Kittery  B,  Co,,  53  id. 
504 

For  the  concealed  defect  of  which  the  appellant  complains,  viz., 
a  loose  brick  in  a  wall,  the  appellees  would  not  have  been  liable  even 
if  he  had  been  a  visitor  or  invited  guest  at  the  house  on   Hillen 
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street,  instead  of  being,  as  in  fact  and  law  he  was,  a  trespasser. 
Southcote  T.  Stanley y  1  H.  &  N.  247 ;  HounseU  v.  Smjftk,  7  G.  B.  (K. 
S.)  731 ;  Bolch  v.  SrnUk,  7  H.  &  N.  736;  Wilkinson  v.  Fairrie,  1 E 
&  C.  633 ;  Wharton  on  Neg.  (2d  ed.),  §  350. 

BowiB,  J.  The  question  raised  by  the  demurrer  in  this  caseu^ 
whether  the  owner  of  a  house  fronting  on  a  public  street  is  bouDd 
to  keep  it  in  such  a  state  of  repair,  that  persons  passing  by,  sod 
lawfully  using  the  property  and  street  shall  be  protected  from  harm  ? 

The  aTerments  of  the  narr.  admitted  by  the  demurrer  are  sub- 
stantially as  follows : 

The  defendants,  being  the  owners  of  a  house  fronting  on  a  public 
street  in  Baltimore,  suffered  the  walls  to  become  dilapidated,  snd 
the  plaintiff  passing  the  said  house  sat  on  the  sill  of  the  door  tem- 
porarily for  a  necessary  purpose,  his  head  being  projected  into  the 
street,  when  a  brick  fell  from  the  wall  of  the  defendants'  house, 
and  struck  the  head  of  the  plaintiff,  without  the  wrong  or  Dili- 
gence of  the  plaintiff,  thereby  inflicting  the  injury  complained  of. 

The  defendants  contend  that  the  plaintiff  was  a  trespasser,  and 
being  such,  contributed  to  his  own  hurt,  and  cannot  recoTer  for  the 
consequences  of  his  own  wrong. 

The  appellant  insists  that  the  defendants  by  their  demurrer  ad- 
mit their  possession  of  certain  fixed  property,  and  that  they  suffered 
and  permitted  the  front  wall  thereof,  bordering  on  and  adjoinio; 
the  said  street,  to  become  and  be  greatly  dilapidated  and  out  of 
repair,  so  that  the  same  became  and  was  a  source  of  peril  to  aO 
persons  lawfully  passing  upon  and  using  the  street,  which  consti- 
tuted a  nuisance,  for  which  the  defendants  would  be  liable  to  tbose 
suffering  special  damages  therefrom. 

The  principles  upon  which  the  appellant's  theory  is  based  are 
distinctly  announced  after  a  very  elaborate  review  of  the  authorities 
by  this  court,  in  the  case  of  Deford  v.  Staie,  30  Md.  205,  in  the 
course  of  which  it  is  said,  *'  In  all  cases  where  a  party  is  in  poese^ 
sion  of  fixed  property,  he  must  take  care  that  it  is  so  used  and  man- 
aged that  other  persons  shall  not  be  injured/' 

In  the  case  of  Irwin  v.  Sprig ff,  which  was  an  action  for  an  injn^ 
resulting  from  the  non-inclosure  of  an  area  around  a  basement  vm- 
dow  of  a  house  of  the  defendant,  this  court  held  it  was  an  act  o^ 
wrongful  negligence  not  to  protect  it  from  persons  passing  through 
such  public  street,  and  rendered  the  owner  liable  for  accidents  i^ 
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salting  therefrom,  6  Gill,  200,  citiug  Capeland  v.  Hardingham,  3 
Camp.  398,  in  which  Lord  Ellenborouoh  said,  ^^  However  long  the 
premises  might  hare  been  in  that  situation,  as  soon  as  the  defend- 
ant took  possession  of  them  he  was  bound  to  guard  against  the 
danger  to  the  public,  and  was  liable  for  the  consequences  as  if  he 
had  originated  the  nuisance." 

The  appellees  contend,  that  the  appellant's  narr.  fails  to  shows 
sufficient  cause  of  action,  that  he  was  not  a  traTcUer  passing  along 
the  street,  but  an  intruder,  who  seated  himself  uninyited  within 
the  door  of  the  house,  the  sill  being  a  step  leading  into  said  house 
from  the  public  highway. 

Thej  rely,  with  emphasis,  upon  the  remark  of  the  judge  deliyer- 
ing  the  opinion  of  this  court  in  the  late  case  of  Mcumner  v.  CarrolU 
46  Md.  212:  ''  To  constitute  a  good  cause  of  action,  in  a  case  of  this 
nature,  there  should  be  stated  a  right  on  the  part  of  the  plaintiff,  a 
duty  on  the  part  of  the  defendants  in  respect  to  that  right,  and  a 
breach  of  that  duty  by  the  derendants,  whereby  the  plauitiff  has 
suffered  injury,''  and  insist  that  there  is  no  statement  of  a  right, 
nor  of  a  duty  in  respect  of  that  right,  nor  a  breach  of  that  duty. 

The  proposition  relied  .on  by  the  appellees  is  a  concise  deduction 
frinn  the  adjudged  cases,  and  a  conclusion  from  first  principles; 
there  cannot  be  a  wrong  without  a  right  But  the  question  is, 
whether  the  facts  set  out  in  the  appellant's  narr.  do  not  show  a  case 
of  right  violated,  and  of  duty  neglected,  and  of  injury  resulting 
from  that  neglect  of  duty? 

The  obligation  of  the  common  and  civil  law,  ^'  sic  uiere  iuo  ut  non 
chmmrn  kBdas,^  as  recognized  by  the  cases  before  cited,  imposed 
upon  the  defendants  the  duty  of  keeping  their  premises  in  such  re* 
pair  that  persons  lawfully  using  the  street  and  premises  should  do 
so  without  injury.  Travellers  on  a  street  have  not  only  the  right 
to  pass,  but  to  stop  and  rest  on  necessary  and  reasonable  occasions, 
80  that  they  do  not  obstruct  the  street  or  doorways  or  wantonly  in- 
jure them. 

A  ruined  or  dilapidated  wall  is  as  much  a  nuisance,  if  it  imperils 
the  safety  of  passengers  or  travellers  on  a  public  highway,  as  a  ditch 
or  a  pit-fall  dug  by  its  side.  It  is  immaterial  whether  the  injury 
results  from  falling  debris,  or  descending  into  an  open  area. 

A  special  injury  from  a  public  nuisance  is  a  conceded  ground  of 
action  to  the  party  hurt  ''Two  things,"  says  Lord  Ellen- 
borough,  ^'must  concur  to  support  this  action,  an  obstruction  in 
Vol.  XXXVI— 47 
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the  road  by  the  fault  of  the  defendant,  and  no  want  of  ordioarr 
,  care  to  ayoid  it  on  the  part  of  the  plaintiff."    Bf^ttt^rfiMY.  For- 
tester,  11  East,  60. 

.If  however  the  injury  be  sncb  as  could  not  have  been  avoided 
.  byihe  exercise  of  ordinary  care,  or  was  wantonly  caused  by  the  de- 
fendant, it  would  seem  that  the  plaintiff,  though  negligent,  is  en« 
titled  to  recover.     Bridge  v,  0.  J.  R.  Co.,  3  M.  &  W.  244;  Aug. 
on  Highw.  347,  and  authorities  in  note  3. 

Highways  are  but  easements  over  the  land,  leaving  the  fee  iii  the 
own^r  of  the  adjacent  soil,  subject  to  the  publiq  servitude^.  The 
person  in  whom  the  fee  of  the  road  is  may  maintain  trespaaa  or 
eJQctment,  or  waste  for  the  invasion  of  his  rights.  Yet  the  travel- 
ler has  corresponding  privileges  in  the  adjacent  soiL  A  paflsengir 
on  a  public  highway  may  go*' extra  viam'*  if  it  be  impasaable. 
Doug.  745;  3  Stephens'  N.  P.,  title  Way,  2768;  2  Bl.  Com.,  note% 
bv  Christiian. 

;  The  principle  of  this  rule  must  extend  to  all  other  cases  of  necee- 
sity,  which  may  overtake  a  traveller  or  passenger  in  a  public  thor- 
oughfare, whether  they  arise  from  the  state  of  the  road,  from  per- 
sons, vehicles  or  property  driven  or  carried  over  it,  or  from  the 
personal  wants  of  the  passenger.  He  cannot  stop  in  the  highwaj^ 
for  that  would  impede  others,  and  expose  himself  and  them  to  daa- 

ger. 

Self-preservation,  as  well  as  public  convenience,  must  justifji  or 
make  lawful,  a  temporary  use  of  a  fence,  wall,  or  door-sUl,  binding 
on  the  highway  in  cases  of  accident,  or  sudden  sickness,  or  personal 
infirmity,  not  delaying  longer  than  absolute  necessity  requires. 

This  appears  negatively,  from  what  was  said  by  Willabd,  J.Jn 
.the  case  of  Adams  v.  Rivers,  11  Barb.  390,  cited  in  Angelloa 
Highways.  Trespass  was  brought  by  the  adjoining  owner  against 
a  person  who  came  upon  the  sidewalk,  and  there  remained  abasing 
him  and  refusing  to  depart.  The  learned  judge  said,  '^Thede 
fendant  committed  a  trespass  while  standing  on  the  sidewalk  bj 
the  plaintiff's  lot,  where  he  lived  and  using  toward  himabosiTe 
language.  While  so  engaged,  he  was  not  using  the  highway  for  the 
purpose  for  which  it  was  designed,  but  was  a  trespasser.  He  stood 
there  but  about  five  minutes.  It  was  not  shown  that  he  stepped  on 
the  sidewalk  for  a  justifiable  cause;  on  the  contrary,  it  was  rendered 
probable,  that  it  was  for  a  base  and  wicked  purpose.  It  was  there- 
fore a  trespass." 
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The  ''  loctia  in  quo  "  in  that  case  was  the  sidewa/k,  itself  a  part  of 
the  highway,  but  the  right  of  action  arose  from  its  being  nsed  for 
an  unlawful  purpose.  The  alleged  ''  locus  in  quo"  in  this  case  is 
partly  in  the  highway  and  partly  on  the  property  of  the  adjoining 
owner,  the  head  of  the  plaintiff,  which  was  injured,  being  within 
the  lines  of  the  highway,  as  alleged,  and  the  body  resting  for  a  law- 
ful purpose  on  the  door-sill.  He  was  not  a  trespasser  *^  quoad  hoc;  " 
if  he  had  remained  in  that  position  longer  than  necessary  against 
the  owner's  will,  he  might  have  become  so. 

We  think  the  amended  narr.  set  out  a  good  cause  of  action,  and 
that  the  demurrer  thereto  should  have  been  overruled. 

Judgment  reversed,  and  new  trial  ordmred. 


Hiss  v.  Baltdcosb  and  Hampdek  Passbkoeb  Bailwat  Go. 

(88  Md.M8.) 

ConetUtitiondl  kno — street  radhoay — rights  of  lot-cwnen. 

A  hone  rail  way  company  being  aatUorized  by  the  legislature  to  lay  and  ope- 
iftte  their  railway  in  a  public  street,  an  adjoining  lot-owner  baa  no  right  to 
eompenaation  as  for  the  taking  of  hia  property  for  a  new  and  additional 
•erritude^* 


B 


ILL  for  injunction.    The  opinion  states  the  case.    The  bill 
dismissed  below. 


Bernard  Carter^  for  api)ellants. 

L.  S,  Conrad  and  2).  0.  Mcintosh,  for  api)ell6e8. 

Irving,  J.  This  is  an  appeal  from  a  decree  of  the  Oircnit  Oonrt 
for  Baltimore  county,  dissolving  an  injunction  and  dismissing  the 
bill  of  the  appellants.  The  bill  charges,  that  the  appellants  are 
the  owners  of  the  lots  abutting  upon  Decker  street  or  Maryland 
avenne,  between  Shirk  and  Brown  streets,  in  Baltimore  county ; 
that  the  bed  of  said  street  or  avenue  belongs  to  the  complainants, 
and  that  the  same  is  a  private  way.    It  further  charges,  that  the 


*To  whb  eaeot».lttomev-O0n«naT.ir6tro|ioU«(Mi  it.  Co.  (1S6 Mass.  615),  88  Am. Bep. 
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appellee,  the  Passenger  Bailwaj  Company,  without  the  assent  d 
the  complainants  and  claiming  incorporation  under,  and  aathoritj 
by,  an  act  of  the  legislature  passed  in  1865,  being  chapter  32,  is 
laying  a  railway  track  along  said  street  or  avenue  to  their  injnn, 
without  having  condemned  the  right  of  way  or  made  any  compeD- 
sation  to  them  for  their  interest  in  the  soil  and  damages  incaned; 
the  bill  then  prays  for  an  injunction.  The  answer  admits  title,  boc 
denies  that  the  said  street  is  a  private  way,  and  charges  it  to  be  i 
public  street  or  highway,  and  a  very  important  thoronghbre.  It 
admits  the  laying  of  the  railroad  track,  but  alleges  it  is  only  aboi«- 
car  railway,  which  their  charter  fully  authorizes,  and  defendants 
disavow  and  forever  renounce  all  claim  to  place  a  steam  raflwayoD 
said  street,  and  insist  that  the  law  is  wholly  within  legidsti^ 
powers. 

The  case  presents  two  questions:  1.  Is  Decker  street  or  Ku;* 
land  avenue  a  public  street  and  highway  ?  2.  Is  the  antboritf 
given  the  railway  company  by  their  charter  (act  of  1865,  eh.  ^)i 
constitutionally  imparted  t  In  other  words,  had  the  legidaton 
power  to  authorize  the  construction  of  such  railroad  in  and  aloog 
said  street  or  highway? 

1.  From  the  admissions  of  record,  the  proof  in  the  cause,  tod 
the  concession  at  bar,  it  is  clear  that  the  street  or  avenue  m  qoes- 
tion  has  been  thrown  open  to  public  uae,  and  has  been  aooep^ 
and  used  by  the  public  for  many  years ;  that  lots  have  been  aold 
calling  for  said  street;  that  it  has  been  used  for  very  many  jetn 
as  a  thoroughfare  for  all  the  ordinary  modes  of  transit ;  so  thatve 
regard  the  appellants  as  estopped  from  denying  it  is  such  street  or 
highway,  for  all  the  purposes  for  which  it  may  be  fairly  inferwd 
that  the  dedication  was  intended.  White  v.  Flannigany  1  Mi  M0| 
Hawhy  v.  Mayor  and  City  Council,  33  id.  270 ;  Giiy  of  CinM^ 
V.  White,  6  Pet.  431. 

2.  Was  the  act  of  1865,  chap.  32,  within  the  scope  of  legisUtiTe 
authority?  Has  the  legislature  imposed  a  new  servitude  on  the 
appellant's  land,  and  added  a  burden  not  contemplated  in  the  dedi- 
cation, or  reasonably  incident  to  its  use  as  a  highway?  This  is  > 
question  which  has  been  much  debated,  and  has  been  decided  nt] 
differentlv  in  the  various  States. 

Judge  Dillon,  in  his  work  on  Municipal  Corporations,  toL  «> 
p.  675  (2d  ed.),  says  that  "the  weight  of  judicial  authority  at  pres- 
ent is  that  where  the  public  have  only  an  easement  in  streets,  sw 
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che  fee  is  retained  by  the  adjacent  owner,  the  legislature  cannot, 
utidei  the  constitutional  guaranty  of  private  property,  authorize  a 
eceain  railroad  to  be  constructed  thereon  against  the  will  of  the 
adjoining  owner  without  compensation  to  him.  In  other  words, 
such  railway,  as  usually  constructed  and  operated,  is  an  additional 
servitude."  He  adds  that  as  to  horse-car  railroads  it  is  mostly 
held  that  they  ''do  not  create  a  new  burden,  hence  the  legislature 
18  not  bound  to,  though  it  may,  provide  for  compensation  to  the 
adjoining  proprietor." 

Denying  that  such  distinction  ought  to  be  drawn  and  is  the  law 
here,  the  counsel  for  the  appellants  contends  that  the  act  of  1865, 
under  which  the  appellees  claim  their  authority,  gives  an  unquali- 
fied right  to  build  any  kind  of  railway,  and  that  as  a  steam  rail- 
way may  be  constructed  under  that  act,  the  law  could  not  be 
constitutionally  passed,  and  is  therefore  void.  It  is  not  necessary 
for  us  to  determine  whether  a  steam  railway,  if  attempted  to  be 
laid,  would  be  without  sufiScient  legal  warrant,  which  Judge  Dil- 
lon says,  notwithstanding  the  preponderance  of  decisions,  is  ''still 
the  subject  of  fair  debate,"  for  the  appellees  are  not  laying  claim  to 
any  such  right.  On  the  contrary,  they  are  building  a  horse-car 
railway  only,  and  renounce  all  claim  to  lay  any  other,  and  make 
that  disclaimer  a  part  of  their  answer  that  they  may  be  forever 
bound  thereby.  It  does  not  necessarily  follow  that  the  act  is 
wholly  unconstitutional  because  something  may  be  attempted 
under  it,  and  may  in  the  broad  language  of  the  act  seem  to  be  cov* 
ercd  by  it,  which  the  legislature  could  not  authorize.  If  the  law 
will  udmit  a  construction  that  will  justify  that  which  is  being 
done  under  it,  and  which  by  the  terms  of  the  law  is  clearly  war- 
runted  by  ity  to  that  extent  the  law  ought  to  be  sustained.  All 
intendments  will  bo  made  in  favor  of  the  constitutionality  of  a 
statute  that  is  not  necessarily  by  its  provisions  unconstitutionaL 
If  in  this  case  that  which  the  appellees  are  doing  under  their  char- 
ter is  warranted  by  their  charter  and  within  the  power  of  tho  leg- 
islature to  authorize,  they  ought  not  to  be  enjoined.  The  terms  of 
the  act  arc  so  broad  it  is  clear  that  it  includes  the  right  to  build  a 
l)or8e-car  railway.  It  is  a  case  of  the  major  including  the  less. 
The  question  then  recurs,  is  a  horse-car  railway  along  a  public 
street  or  highway  a  new  and  additional  servitude  on  the  land?  It 
is  well  established  that  a  highway  cannot  be  diverted  by  the  author* 
ity  of  the  legislature,  or  those  who  enjoy  the  easement,  to  other 
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purposes  than  those  for  which  it  was  dedicated  or  aoquired .  noi 
can  it  be  so  enlarged  as  to  cumulate  burdens  on  the  land  not  reason 
ably  contemplated  in  the  dedication  or  condemnation.  The  theoi; 
npon  which  the  courts  of  Connecticut,  New  Jersey  and  Ohio  jn^ 
tify  the  use  of  public  highways  for  laying  horse-car  railways  is  that 
the  dedicator  is  presumed  to  have  intended  the  highway  to  be  nsed 
in  such  way  by  the  public  as  would  be  most  convenient  and  oom- 
fortable  for  travel,  or  doing  any  necessary  work,  and  that  any  im- 
proved mode  of  using  the  road  for  any  of  the  contemplated  obje^ 
and  convenience  is  not  an  invasion  of  the  rights  of  the  owner  of 
the  abutting  land.  It  has  been  further  held  that  to  sustain  a 
claim  of  intrusion  on  his  rights  such  owner  must  show  some  injniy 
other  and  different  from  that  sustained  by  the  public  generally,  for 
whose  use  the  roadway  has  been  dedicated.  City  R.  R.  Ch.  v.  C 
R.  R.  Co.,  20  N.  J.  61;  Hinchman  v.  Patterson  JJ.  R.  R.  Co.,  17  N. 
J.  Eq.  75 ;  Cincinnati  dk  S.  R.  R.  Co.  v.  OumminmUe,  14  Ohio,  St 
523;  BlUott  v.  R.  R.  Co.,  32  Conn.  679. 

Judge  Cooley  draws  a  distinction  between  streets  taken  or  dedi- 
cated for  city  or  town  purposes,  and  country  highways.    He  thinlo 
that  a  street  is  to  be  regarded  for  all  the  ordinary  purposes  of  a 
street,  not  only  such  as  have  been  hitherto  adopted,  but  those 
'^  demanded  by  new  improvements  and  new  wants,"  and  includea 
within  **  new  improvements  and  new  wants,*'  which  the  origiDal 
dedication  must  have  contemplated,  grooved  tracks  for  carriiges, 
and  regards  them  as  *' almost  as  much  a  matter  of  course  as  paviDg 
and  grading.'*    Cooley  Const  Lim.  666.    This  distinction,  if  rop- 
ported  by  authority,  upon  which  we  do  not  pass,  cannot  and  on^t 
not  to  apply  in  this  case ;  for  although  the  way  is  not  technicall7 
within  the  city  limits,  its  location  in  such  near  proximity  thereto^ 
as  an  entering  way  into  the  city  and  exit  therefrom;  and  in  fact,  ai 
an  extension  of  one  of  the  city  streets  it  must,  and  ought  to  be  i^ 
garded  as  subject  to  the  same  burdens  in  the  way  of  use  which 
would  legitimately  fall  on  the  street,  of  which  it  is,  at  the  place  in 
question,  only  an  extension.    It  is  so  near  the  city  proper,  and  used 
in  such  way  by  the  city  people  and  others,  that  when  it  was  formallj 
dedicated  many  years  ago,  it  was  then  called  Decker  street,  in  ood* 
sequence  of  the  mode  of  occupation  of  the  adjacent  property,  and 
the  rapidly  extending  limits  of  the  quasi  city  occupancy.    Under 
such  circumstances,  it  must  be  supposed  the  dedicator  intended  it 
to  be  liable  to  all  the  uses  of  city  streets,  one  of  which,  it  was  se 
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absolatelj  certain,  that  in  the  growth  of  the  town  it  would  become. 
In  PeddicorcPs  case,  34  Md.  479,  this  court  in  passing  npon  the 
rights  of  the  Gatonsville  Passenger  Railroad,  under  its  contract 
with  the  turnpike  company,  say  the  use  so  granted  does  not  (m 
the  language  of  the  court  in  14  Ohio  St.  523)  *'  exclude  or  seriously 
interfere  with  the  original  modes  in  which  the  highway  was  used; 
but  simply  adds  another  in  furtherance  of  the  same  general  object." 
The  effort  to  distinguish  this  case  from  Peddicord's  is  vain.  It  is 
true  that  in  that  case  the  railroad  company  derived  their  powers  by 
contract  from,  the  turnpike  company,  who  had  secured  the  ease- 
ment by  legislative  aid,  through  purchase  or  condemnation.  Still 
it  was  only  an  easement,  as  a  highway,  for  the  ordinary  and  usual 
uses  of  a  turnpike,  which  the  turnpike  company  had  obtained,  and 
if  the  turnpike  company  had  the  right,  under  its  charter,  to  au- 
thorize the  Catonville  Railroad  Company  to  lay  such  a  track  along 
its  line  or  road,  and  such  use  by  the  railroad  company  did  not  add 
a  new  servitude  upon  the  road  as  against  the  adjacent  proprietor, 
surely  the  public  have  acquired  in  Decker  street  or  Maryland  ave- 
nue a  right  of  as  high  grade  as  the  said  turnpike  company  secured. 
If  that  be  so,  then  the  legislature,  representing  the  public,  may 
grant  this  right  of  improved  use  of  the  highway.  Whenever  a  case 
shall  arise  wherein  the  right  is  claimed  under  that  statute  to  build 
another  kind  of  road,  it  will  be  time  enough  to  consider  that  as  part 
of  the  question. 
[Omitting  a  minor  question.] 

Decree  afflrmea  with  casts. 


Prankuk  Bank  op  Baltimore  v.  Lynch. 

(58  Md.  S70.) 

NegaUahls  ingtrument  —  acceptance  —  telegram, 

A  telegmm  in  the  wordB,  '*  you  may  draw  on  me  for  $700/'  is  not  an  ftcceptaaooy 
bat  h  Is  an  authority  to  draw  at  sight,  and  implies  a  promise  to  accept  and 
pay.    (See  ncie,  p.  880. ) 

ACTION  on  a  draft     The  opinion  states  the  case.    The  lefend* 
ant  had  judgment  below. 
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Wm.  P.  Maulsby,  for  appellant, 
Charles  B.  RoberiSy  for  appellee. 

Bartol,  0.  J.  This  salt  was  brought  by  the  appellant  tfgBiDit 
the  appellee.  The  facts  of  the  case  were  admitted,  and  so  far  u 
material  may  be  thas  stated. 

The  appellee,  living  in  Westminster,  Maryland,  sent  to  BaerA 
Co.,  of  Baltimore,  the  following  telegram. 

Westminster,  Md.,  April  27, 187& 
To  A.  P.  Baer  &  Go.,  7  Gheapside,  Baltimore: 
Ton  may  draw  on  me  for  seven  hundred  dollars. 

£dwabd  Lyhoh. 

The  same  was  received  about  two  o'clock  p.  m.  the  same  daj, 
being  Saturday.  On  the  Monday  following,  Baer  ft  Go.  drew  their 
draft  on  the  appellee  as  follows; 

(•700. )  Baltimore,  April  29, 187& 

At  sight,  pay  to  the  order  of  ourselyes,  seven  hundred  doIlan» 

value  received,  and  charge  the  same  to  account  of 

Arthcjb  p.  Babr  ft  Ga 
To  Edward  Lynch,  Esq.,  Westminster,  Md. 

On  the  day  of  its  date,  the  draft  indorsed  by  Arthur  P.  Baer  & 
Go.  was  received  by  the  appellant,  and  the  amount  therefor  placed 
to  the  credit  of  the  drawers,  upon  the  faith  of  the  tel^ram  aod 
the  authority  thereby  given,  the  same  being  shown  to  the  appellant 

The  draft  was  sent  to  a  bank  in  Westminster  for  collection,  and 
on  the  7th  day  of  May,  1878,  was  presented  to  the  appellee,  who 
refused  to  pay  the  same,  whereupon  it  was  protested  for  non-pay- 
ment. 

Upon  this  state  of  facts,  the  Girouit  Gourt  instructed  the  jniT 
'^  that  if  they  find  that  the  draft  was  never  presented  to  tlie  de* 
fcndant  for  acceptance,  and  that  there  was  no  acceptance  of  the 
same  by  him  otherwise  than  that  to  be  inferred,  or  implied  from 
the  telegram ;  and  that  he  refused  to  pay  the  same  when  presented 
to  him  for  that  purpose,  on  the  7th  of  May,  1878,  then  the  pU^t- 
ifF  is  not  entitled  to  recover  under  the  pleadings  in  this  canse,6Ten 
though  the  jury  may  find  tne  telegram  was  sent  by  the  defendant 
and  received  by  Baer  ft  Co.,  and  that  the  plaintiff  knew  of  the  tel^ 
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gram  and  received  the  draft  and  credited  the  Grm  of  Baer  &  Co. 
with  the  amount  thereof,  on  the  faith  of  the  telegram,  and  of  the 
anthoritj  thereby  given  by  the  defendant  to  said  firm." 

To  the  granting  of  this  instruction,  and  also  to  the  refusal  of  the 
prayer  offered  by  the  plainfcifl,  the  latter  excepted. 

The  plaintiff's  prayer  need  not  now  be  particularly  noticed,  as 
thequeetionsfor  our  consideration  arise  upon  the  court's  instruc- 
tion. 

And,  first.  Was  the  telegram  equivalent  to  an  acceptance  of  the 
draft,  entitlitig  the  plaintiff  to  maintain  a  suit  thereon,  as  on  an  ac- 
cepted bill? 

It  was  decided  by  the  Supreme  Court  in  Coolidge  v.  PaysaUy  2 
WheaL  66  (affirming  s.  c,  2  Oallison,  233),  ''  that  a  letter  written 
within  a  reasonable  time  before  or  after  a  bill  of  exchange  is  drawn, 
describing  it  in  terms  not  to  be  mistaken,  and  promising  to  accept, 
18  if  shown  to  one  who  takes  the  bill  on  credit  of  the  fetter,  a  vir- 
tual acceptance  binding  the  person  who  makes  the  promise."  That 
decision  was  based  upon  the  cases  of  Fillans  v.  Von  Mieropy  3  Burr. 
1663;  Fierifon  v.  Dunlopf  Cowp.  671,  and  Mason  v.  Hunt,  1  Doug. 
296,  decided  by  Lord  Maksfield. 

It  would  seem  that  this  is  not  the  law  in  England  at  this  time, 
as  appears  from  the  opinions  of  the  eminent  counsel,  Sir  Wm.  Fol- 
lett,  Sir  John  Bayley,  Sir  Frederick  Pollock  and  Mr.  M.  D.  Hill,  in 
2  Stoty  C.  C.  219,  220,  and  from  the  case  of  Bank  of  Ireland  v. 
Archer,  11  M.  &  W.  384  m. 

But  the  rule  laid  down  in  Coolidge  v.  Pay  son  was  afterward  re- 
asserted in  Shimmelpenieh  v.  Bayard^  1  Pet.  264, 283,  and  in  Boyce 
T.  Edwards,  4  id.  Ill,  121.  It  was  recognized  and  approved  by 
this  court  in  Lewis  v.  Kra^ner,  3  Md.  289,  and  seems  to  be  well  es- 
tablished in  this  country,  by  the  general  current  of  judicial  decis- 
ions, many  of  which  are  cited  in  Hare  &  Wallace's  note  to  the  case 
of  Bank  of  Ireland  v.  Archer,  11  M.  &  W.  390  (Am.  ed.). 

The  rule  was  laid  down  in  Coolidge  v.  Payson  with  great  strict- 
ness and  precision.  To  construe  a.  promise  to  accept  as  equivalent 
to  an  actual  acceptance,  it  must  be  one  **  describing  the  bill  in 
terms  not  to  be  mistaken." 

In  Boyce  v.  Edwards,  sujrra,  it  was  said  that  "  Courts  have  lat- 
terly leaned  very  much  against  extending  the  doctrine  of  .mplied 
acceptances,  so  as  to  sustain  an  action  upon  the  bill,"  and  .n  the 
nme  case  it  was  said  that  "  the  rule  laid  down  in  Coolidge  v.  Pay* 
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son  requires  the  anihority  to  draw,  to  point  to  the  specific  bill  or 
bills  to  which  it  is  intended  to  be  applied,  in  order  that  the  partj 
who  takes  the  bill  may  not  bo  mistaken  in  its  application;"  or  in 
the  words  of  Chief  Justice  Shaw,  the  aathoritj  to  draw,  or  tbe 
promise  to  accept,  ought  ^'specifically  to  describe  or  designate  the 
bill,  so  as  to  identify.it,  and  distingaish  it  from  all  others,"  in  order 
to  bring  it  within  the  American  cases.  Carnegie  v.  Morriwn,  % 
Mete.  406. 

We  refer  also  to  Wildes  v.  Savage,  1  Story,  22. 

Upon  the  authorities  we  think  it  yery  clear  that  the  telegram  of 
April  27  cannot  be  deemed  and  treated  as  an  acceptance  of  the 
draft. 

The  telegram  does  not  point  to  or  designate  the  draft ;  only  the 
amount  for  which  Baer  &  Go.  were  authorized  to  draw  is  mentioned, 
but  in  all  other  respects  the  telegram  is  silent,  not  specifying  on 
what  time  the  draft  is  to  be  drawn. 

In  Wildes  v.  Savage,  1  Story,  22,  the  learned  judge  said  that  the 
rule  laid  down  in  Coolidge  v.  Payson  has  never  been  held  to  applj 
to  a  bill  drawn  at  sight,  or  after  sight ;  and  assigns  very  satisfac- 
tory reasons  why  a  promise  to  accept  a  draft  of  that  kind  cannot  be 
deemed  or  treated  as  an  actual  acceptance. 

Wo  hold  therefore  that  this  suit  cannot  be  maintained  as  an 
action  upon  an  accepted  draft,  and  for  the  same  reason  the  appel- 
lant is  not  entitled  to  recover  upon  the  general  money  counts. 

The  instruction  of  the  Circuit  Court  refers  to  the  pleadings  this 
requires  us  to  examine  them  and  to  determine  the  natare  and 
ground  of  the  present  suit  This  depends  upon  the  constraction 
to  be  put  upon  the  first  count  in  the  narr.  If  it  is  to  be  under- 
stood as  declaring  upon  an  acceptance  of  the  draft  by  the  appellee, 
it  is  clear,  from  what  has  been  said,  that  the  plaintiff  cannot  reoo^ 
upon  it.     But  is  that  the  true  intent  and  meaning  of  the  connt? 

It  does  not  allege  an  acceptance  by  the  defendant,  actual  or  im- 
plied, but  the  ground  of  the  action,  as  there  stated,  is  that  ihede* 
fendant  authorized  Baer  &  Co.  to  draw  a  draft  on  him  for  1700, 
and  promised  that  he  would  pay  the  said  sum  to  the  holder  of  the 
draft  on  the  presentation  thereof  to  him,  the  defendant  It  then 
alleges  that  in  pursuance  of  said  authority,  Baer  &  Ga  drew  the 
draft  payable  at  sight ;  that  the  same  was  indorsed  by  Baer&Oo.» 
and  passed  to  the  plaintiff  for  value,  and  was  received  by  ^ 
plaintiff  upon  the  faith  of  the  authority  given  to  Baer  &  Ca,  bj 
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the  defendant  It  further  alleges  tho  presentation  of  the  draft  to 
the  defendant  and  his  refusal  to  pay  the  same. 

This  is  not  a  count  upon  an  accepted  draft,  but  for  the  breach  by 
the  defendant  of  his  contract  to  accept  and  pay  a  draft,  drawn  on 
him  by  his  authority. 

The  declaration  would  be  more  technically  accurate,  if  it  had 
averred  in  terms  the  refusal  of  the  appellee  to  accept  the  draft 
when  it  was  presented,  and  his  failure  to  pay  the  same  at  maturity, 
but  we  think  it  is  sufficient  and  substantially  avers  a  breach  by  the 
appellee  of  his  implied  promise  to  accept  and  pay  tho  draft  accord- 
ing to  its  tenor  and  effect 

The  telegram  authorized  Baer  &  Go.  to  draw  on  the  defendant 
for  $700.  The  authority  did  not  spcfdfy  or  limit  the  terms  of  the 
draft,  or  the  time  upon  which  it  was  to  be  drawn.  It  is  an  authority 
Tsithout  condition  or  qualification.  There  is  no  evidence  of  any 
commercial  usage,  or  other  testimony  showing  that  such  an  authority 
imports  that  the  draft  shall  be  drawn  payable  at  or  after  any  par- 
ticular time ;  nor  is  there  any  reason  for  saying  that  it  did  not 
authorize  a  draft  payable  at  sight;  this  is  left  to  the  discretion  or 
convenience  of  Baer  ft  Co.,  and  as  the  defendant  did  not  impose 
any  limitation  or  restriction  in  this  respect,  we  think  it  must  be 
^costmed  as  an  authority  to  draw  the  draft  in  question. 

Such  an  authority  implies  a  promise  to  accept  the  draft  upon 
presentation,  and  to  pay  it  at  maturity,  that  is  to  say,  at  the  ex- 
piration of  the  days  of  grace,  viz.,  three  days  after  sight 

Now  the  question  arises,  has  the  plaintiff  a  right  of  action  for  the 
breach  of  that  promise  ?  The  only  objection  that  could  be  urged 
to  the  plaintiff's  right  to  sue  would  arise  from  the  supposed  want 
of  privity  between  it  and  the  defendant  The  promise  was  made 
to  Baer  &  Co.,  not  to  the  plaintiff.  But  this  objection  cannot  be 
supported.  It  has  often  been  decided  that  such  an  authority  to 
draw  and  promise  to  accept  and  pay  inures  to  the  benefit  of  any 
bo)ui  fide  holder  of  the  bill  who  takes  it  on  the  faith  of  the  promise. 

In  such  case  the  import  and  meaning  of  the  promise  is  that  it  is 
not  made  exclusively  to  the  drawer  of  the  bill,  but  is  a  promise 
made  to  any  person  into  whose  hands  the  bill  may  come  dona  fids 
for  value ;  that  the  same  shall  be  accepted  and  paid  according  to 
its  tenor  and  effect ;  and  such  person  may  maintain  an  action  tor 
the  breach  of  the  promise. 

This  question  was  ably  considered  and  decided  by  Judge  Stoiy 
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in  Russell  v.  Wiggin,  %  Story,  213,  and  by  the  Supreme  Coart  of 
Massachusetts  in  Carnegie  v.  Morrison^  2  Mete.  381,  where  the 
subject  is  treated  with  great  abihty  in  the  opinion  of  Chief  Justice 
Shaw. 

The  doctrine  of  the  liability  of  a  party,  giving  authority  to  dnv^ 
to  any  bona  fide  holder  of  the  bill  drawn  pursuant  to  such  authoritr, 
lies  at  the  foundation  of  the  law  governing  ^'letters  of  credit" 
in  the  commercial  world,  and  is  well  considered  in  the  two  cases 
last  cited. 

In  this  case  the  plaintiff  was  a  holder  of  the  draft  for  vaibu 
{Swift  V.  Tyson,  16  Pet.  1  ;  Maitland  v.  Citizens'  National  Bank 
40  Md.  540 ;  8.  c,  17  Am.  Rep.  620),  and  is  not  affected  by  the  sUte 
of  accounts  between  Baer  &  Co.  and  the  defendant;  the  evidence 
mentioned  in  the  first  bill  of  exceptions  was  therefore  immaterial, 
and  ought  to  have  been  rejected. 

There  is  no  evidence  of  fraud,  collusion  or  bad  faith  ou  the  part 
of  Baer  &  Co.  and  the  plaintiff,  in  respect  to  the  indorsement  aod 
delivery  of  the  draft;  nor  is  there  any  ground  for  imputing  laches 
to  the  plaintiff  in  presenting  the  draft  for  acceptance. 

For  the  reasons  stated,  we  think  the  Circuit  Court  erred  inginog 

its  instruction  to  the  jury,  and  that  the  plaintiff's  prayer  ought  to 

have  been  granted. 

Judgment  reversed  and  new  trial  ordend' 

Nor  bt  tbs  Rbpoktsr.— An  authority  to  draw  at  nlne^  dajs,  from  time  to  tiBa,ii 
such  amounts  as  maj  be  required,  not  ezoeeding  a  apecJlied  aggregate,  laanflWwrttoena- 
Btitute  anaooeptance.  ITZtta- Co.  Battle  v.  Afa<;AiHan,  6  mil,  484;  a.  o.,  8  Den.  tfl.  8m> 
also,  to  same  effect,  Nelmm  y.  FirA  Nat.  Ban^  4S  Dl.  80;  BimeUr.  Lemt^AWdb.^ 
Daniels  (Neg.  Inst,  f  Ml)  Bays:  '*  But  while  it  should  deariy  appear  that  the  bUl  ommpoeili 
to  the  authority  or  promise,  we  cannot  perceive  that  there  should  be  any  nicety  of  <lsBi^ 
tion,  as  to  number,  amount,  date,  or  otherwise.**  "  It  is  sufllcient,"  he  says.  If  **tt  ^f'^ 
fairiy  and  reasonably  within  its  terms. **  In  Central  Savingt  Bank  t.  RUhardi,  M  V*** 
418,  a  tclegraphio  authority  to  draw  for  $8;B0Q^  at  thirty  days,  was  held  a  valid  i 


Langb  v.  Wagnsb. 

(8SMd.810.> 
DamagM-^eonsequenUal  —  it^ynoUen, 

In  an  action  on  a  bond  glyen  on  an  injunction  restraining  the  ereetloii  of  *f*^ 
it  was  held  that  injury  done  to  the  plainttflfs  oowb»  hy  expoanre  to  thi 
weather,  and  tlie  consequential  diminution  of  their  flow  of  milK**^' 
proper  item  of  damage.    (See  note,  p.  88d.) 
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ACTION  on  injunction  bond.    The  opinion  states  the  case.   The 
plaintiff  had  judgment  below. 

ff.  E.  Hoffman^  for  appellant 

H.  P.  Jordan,  for  appellee. 

Bastol,  C.  J.  At  the  instance  of  Lange,  the  appellant,  a  writ 
of  injunction  was  issued  by  the  Circuit  Oourt  for  Baltimore  county, 
prohibiting  the  appellee  from  completing  the  erection  of  a  brick 
stable  upon  an  alley-way,  which  Lange  averred  the  appellee  had  no 
right  to  close,  without  his  consent  The  injunction  was  afterward 
dissolved ;  and  this  suit  was  brought  on  the  injunction  bond  of  the 
appellants,  to  recover  damages  sustained  by  the  appellee,  by  reason 
of  the  injunction. 

The  right  of  action  is  not  disputed;  the  only  questions  raised  by 
the  bills  of  exception  relate  to  the  subject  of  damages  and  are  pre- 
sented in  the  form  of  exceptions  to  testimony,  and  to  the  rulings 
by  the  court  below  upon  the  prayers. 

These  exceptions  will  be  disposed  of  in  the  order  in  which  they 
appear  in  the  record. 

FirgtexcepHofL,  Proof  was  offered  that  the  appellee  was  engaged 
in  supplying  his  customers  with  milk,  and  kept  a  number  of  milch 
cows.  His  frame  stable  having  become  somewhat  out  of  repair, 
was  partially  torn  down  in  the  summer  of  1877,  and  he  began  to 
erect  a  brick  stable  in  its  place. 

In  August  of  that  year,  he  was  stopped  by  the  injunction,  which 
continued  till  the  6th  day  of  December  following;  after  it  was  dis« 
Bolved,  the  appellee  went  on  to  complete  the  building  and  had  it 
finished  about  the  25th  of  the  same  month.  While  the  injunction 
was  in  force,  the  appellee's  cows  were  deprived  of  their  accustomed 
and  proper  shelter,  and  were  more  exposed  to  the  weather. 

The  question  propounded  to  the  witness,  and  objected  to  by  the 
appellants,  was  ''what  was  the  effect  upon  the  cows,  if  any,  in  con* 
sequence  of  being  exposed  to  the  wet  and  cold  weather,  because  you 
could  not  finish  the  brick  stable  while  the  injunction  suit  was  pend- 
ing?"   It  seems  to  us  the  question  was  pertinent  and  legal. 

One  of  the  grounds  of  special  damage  stated  in  the  narr,  was 
^the  injury  done  to  his  cattle  by  exj^osure  to  the  weather,  requiring 
extra  care  and  food  and  causing  their  flow  of  milk  to  greatly  de< 
Mase.''    Such  damage  was  one  of  the  direct  consequences  of  the 
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injunction,  for  which  the  plaintiff  was  entitled  to  recover.    Hamil- 
Ion  V.  State,  dZ  Md.  348;  Lawsati  v.  Price,  45  id.  124;  B.  it  0.  R. 
Co.  V.  Thompson,  10  id.  76,  88. 
[Other  matters  omitted.] 

Judgment  affirmed  with  cods. 

NOTB  BT  TH«  RspoBTtB.—TUft  'dectaion  seems  opposed  to  PuUman  BaUue  Car  Co.  r. 
Barker^  4  Col.  844 ;  a  c,  34  Am.  B^p.  80 ;  and  Hobim  v.  London,  etc,  Ry.  Co.,  L.  & .  tt  Q. 
B.  111«  cited  in  note,  84  Am.  Rep.  98. 

The  Hobb$  case  was  Tery  recently  followed,  but  criticised,  1)y  Fbt,  J.,  in  McMak»  t. 
JVeld,  Ch.  Div.,  44  L.  T.  (N.  8.)  175.    Tbere  the  plaintiff  hired  staUes  of  the  defendiBilB 
order  to  put  some  horses  there  which,  he  wished  to  dispose  of  at  a  fair  held  in  the  ton. 
J3oon  after  the  horses  arrived  they  were  turned  out  of  the  stables  In  consequence  of  tin 
defendant  having  also  let  them  to  some  other  person,  and  sa  he  did  not  supply  the  pbintiil 
with  otheir  accommodation  for  the  Worses  he  was  compelled  to  obtain  it  elaewba«L  Tbe 
plaintiff  claimed  damages  for  Injury  sustained  by  the  horses  by  being  thus  auddcnlr 
turned  out  of  the  stables  and  exposed  to  the  weather  while  he  was  seeking  other  stabirt 
for  them.    Held,  not  recoverable.    The  court  said  ]  '*  Jt  there  had  been  no  dedsioD  on  dM 
point  I  should'hold  a  person  who  breaks  a  contract  must  take  the  consequences  of  thai 
breach,  and  the  fact  that  something  which  coincides  with  the  breach  produods  the  resA 
does  not  relieve  him  from  the  opnsequences.    But  that  does  not  appear  to  be  the  Isv.  Ae 
case  of  Hohbs  v.  Lando7i  and  Souih^wegtem  RaUtoay,  L.  R.,  10  Q.  B.  Ill,  has  been  preoed 
upon  me,  and  I  am  unable  to  And  any  distinction  between  thai  case  «uid'the  preaefit. 
There  the  illness  of  the  plaintiff's  wife  was  the  result  in  the  first  place  of  the  breadi  of  eoS' 
tract ;  secondly,  of  the  physical  condition  of  the  wife;  and  thirdly,  the  physical  stale  of  tfa* 
weather  on  the  night  in  question,  on  which  she  was  obliged  to  take  a  walk.  Heie  tiv 
injury  to  the  horses  was  the  resuH,  first,  of  the  breach  of  contract;  secondly,  of  thepb?«- 
ical  condition  of  the  horses;  and  .thirdly,  of  the  state  of  the  weather  on  the  aftenooo  is 
question.    In  giving  judgment  In  that  case,  Cockburn,  C.  J.,  after  stating  two  hypotlietKil 
cases,  said  (L.  R.,  10  Q.  B;  110):  '  In  either  of  those  cases  the  injuiy  is  too  remote,  awl  I 
think  that  is  the  case  here ;  it  is  not  the  necessary  consequence,  it  is  not  even  the  protabfe 
consequence  of  a  person  being  put  down  at  an  improper  place,  and  having  to  waSk  booe, 
that  he  should  sustain  either  personal  injury  or  catch  a  ccdd.*    If  that  is  a  conrectittn^ 
ment  of  the  law  I  am  bound  to  find  that  it  is  not  the  necessary  and  probable  oooseqQcaa 
of  the  horses  being  turned  out  of  the  stable  on  a  May  afternoon,  that  in  going  to  a  nei^bor- 
ing  stable  they  should  catch  cold.    Horses  are  moved,  and  there  is  nothing  to  tbovt^ 
these  horses  were  more  suscep^ble  to  cold  than  other  horses.    Aaghibald,  J.,  said  (L  B-i 
10  Q.  B.  121)  that  *  in  the  case  of  breach  of  contract  the  party  breaking  the  contract  mo^  ^ 
held  liable  for  the  proximate  and  probable  consequences  of  such  breach ;  that  is.  sochtf 
might  have  been  fairly  in  the  contemplation  of  the  parties  at  the  time  the  contract  «*• 
entered  into.  *    If  that  be  a  sound  view  of  the  law  I  must  hold  that  neither  the  paiticoltf 
condition  of  the  horses  nor  of  the  weather  on  that  afternoon  was  in  the  contemplatioBof 
the  parties  to  the  contract  when  they  entered  into  it.    I  follow  that  case  because  it  ii  ■>> 
authority  of  the  (}ourt  of  Appeal,  and  not  because  it  is  to  my  mind  a  aatiaEKtiBT 
decision/' 

The  Albany  Lata  Journal  says  (vol.  88,  p.  844):  *'  The  Hobte  case  and  the  BartO'^^ 
seem  to  us  to  strain  the  law  to  its  extreme.  Railways  are  not  provided  for  the  oos^^ 
ance  of  the  healthy  and  robust  alone.  Sick  and  delicate  people  have  a  right  to  canilS^ 
and  are  every  day  transported,  as  well  as  those  who  are  strong  and  in  health.  It  is  b"* 
the  fault  of  the  passenger  that  he  is  sick  or  delicate,  or  is  made  sick  by  the  expoanecoa 
sequent  upon  the  railway  company's  negligence.  Especially  is  it  not  thefaoitof  ^ 
woman  that  she  is  menstruating.  Loss  of  business  from  such  illnesi  may  not  be  rtconf 
able;  but  why  is  not  the  illness  the  direct  and  easily-foreseen  resolt  of  the  ne^g^  *** 
posure?  Suppose,  for  example,  there  is  a  railwaj  collision  and  wreck,  and  the  can  tiv 
fire  and  are  consumed.    All  the  passengers  easily  escape  except  one,  who  is  sick  orbtf  > 
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wooden  Wg,  and  perishes  in  the  attempt .  Here  is  an  *  Interreniog,  Independent  cause  *  — 
the  aickneas  or  the  wooden  leg.  That  was  not  the  fault  of  the  rallwaj  company.  It 
*  appertained  exclusively'  to,  the*  pnawnger/ 1  But  wffl  -anyione  deny  the  liability  of  the 
company?    The  law  of  the  cases  cited  will  bear  revision." 

Writing  in  the  SotOhem  Lav  Review  (Nov.  187i}),  Mr.  Thompson  says  in  reference  to  the 
Jiubb9ca»o:  **It  is  true  that  the  taking  of  a  false  step  by  the  passenger,  resulting  in  a 
broken  limb  or  the  stist^nlng^of  a  bodily  injury  by  him  from  the  overturning,  of  a  carriage, 
in  attempting  to  continue  his  Journey  to  his  destination,  are  not  consequences'  -which  could 
ordinarily  be  reasonably  antidpated  to  follow  from  setting  him  oft  at  the  wrong  station. 
Bht^that  a  female  passenger^  When  compelled  to  walk  a  distance  of  several  miles  in  the 
ndddle  of  a  wet  night,  because  no  shelter  nor  conveyance  could  be  obtained  at  the  station 
to  which  she  was  wrongfully  taken,  might  catch  cold,  is  a  consequence  which,  it  would 
seem,  could  reasonably  be  anticipated  to  follow  such  a  breach  of  the  contract  of  carriage, 
and  is  sudi  as  may  be  taken  to  have  been  in  the  contemplation  of  the  parties  as  falxiy 
ilowfaig  fmn  it.  It  must  be  in  the  contemplation  of  the  parties  that  Jf  in  the  breach  of  the 
contract  ^of  carriage  the  passenger  is  placed  In  such  a  position,  or  is.  surrounded  by  such 
circumstances,  that  his  health  is  endangered,  either  by  reason  of  the  nature  of  the  expos- 
ure tr  on  aocbuqt  of  his  feebleness  of  bodj',  his  age,  or  h£A  being  unacclimated,  sickness 
will  probablyeuaxm,  causing  damage  to  him.** 

In  Waller  v  Midland  Gt.  Wttt  of  Ireland  Ry.  Oo.^  18  Ir.  L.  T.  14S,  the  defendants  hav- 
inn;  failed  to  provide  horse-boxes,  pursuant  to  contract,  for  the  conveyance  of  horses  for 
%>Ie<by-  auction  in  Dublin  on^e  day  but  one-foUpwjng^  the  owner  wiM^  .CQpipelled  to  sepd 
Uiem  by  road,  a  distance  of  tweQty-fbur  miles,  in  order  that  they  might  arrive  in  due  time 
for  the  sale  and  for  previous  inspection  by  purchasers.  '  The  horses,  which  were  vuuT 
able  hunters,  were  in  soft  condition  at  the  time  of  the  delivery  to  the  defendants.  They 
were  deterioraVHl  in.  appearance  by  Uie  fatigue  of  the  ix)ad  Journey  :  one  -of  theni  ^was 
lamed,  and  "such  a»  were  sold  realized  prices  below  what  would  have  been  otherwise 
obtained,  while  the  others  were  left  on  the  owner's  hands.  It  appeared  that  if  they  had 
been  in  hard-fed  condition  previously  they  would  have  bo;'ne  the  Journey  wittiout  injuiy. 
The  company's  station-master  was  at  the  time  of  the  contract  aware  of  the  intended  sale, 
and  o{  the  day  on  which  it  was  to  take  p)ace.  Hie  Queen's  Bench  Division  held  that  the 
injury  was  attributable  to'  the'idefault  of  the  defendants,  and  not  to  the  condition  in  which 
tbe'horBas had  been;  and  that  daftiagee awarded  in'  consequence  of  the  deterioration  in. 
their  selling  value,  occasioned  by  the  road  Jouhney,  were  not  too  remote.  *'  The  deteriora- 
tnm  of  the  horses  in  the  present  case,  directly  caused  by  the  fatigue  of  the  Journey,  seems 
to  me,**  said  May,  GL  J.,  '*to  resemble  the  inconvenience  which  was  allowed  for  in  HoihhM 
^»L,d8,  W.  R]f.  Co,  rather  than  the  expenses  ooeasiQned  by  the  illness; "  and  the  court 
were  nnaoimously  of  opinion  that  liie  damages  fell  within  both  branches  of  the  rule  d'^flned 
in  fliodleirT.  i2axen(iaje,.9£xch.  841,  954,  as  being  the  natural' and  necessary  result  of  the 
Journey  to  which  the  horses  were  subjected,  and  as  being  such  as  might  reasonably  be 
supposed  to  have  been  in  the  contemplation  of  both  parties  at  the  time  they  made  the  con- 
tract as  the  probable  result  of  its  breach.  On  appeal  however,  4  Ir.  L.  R.  876,  it  was  held 
(reversing  this  decision)  that  tho  company  were  not  liable  in  damages  for  the  entire  of  the 
loss  which  the  plaintiff  sustained  in  consequence  of  the  injuries  occasioned  by  the  road 
journey,  but  that  the  measure  of  damages  was  the  deterioration  which  the  horses,  if  in 
-onHnary  condition  and  flt  to  make  the  Journey,  would  have  suffered  thereby,  and  the  time 
a&d  labor  expended  on  the  road,  such  alone  coming  within  the  rule  laid  down  In  Hohh»  v. 
L.^S,W.  Ry.Co, 

Bee,  also,  a  series  of  articles  en^tled  Remoteness  of  Consequential  Damage,  in  IrUii  Lou 
^^taiet.  voL  15,  9B8,  ef  aeq,  MeM<ihfm  v.  I^^ield,  supra,  has  veiy  recently  been  ravened  l^ 
ttie  Oooit  of  Appeal,  but  the  opinions  are  not  yet  reported. 


384  M  AEYLAND, 


Calbertaon  ▼.  Smith. 


OXTI^BVRTSOK  Y.  SlCITH. 
CBB  Md.  an.) 
NegotbMe  iMruiiMiU — gwjyra/nty — indonemmU'^MatuU  offrmdk 

Jl  made  his  aealad  note,  paysble  tweWe  monthfl  after  date  to  theotderof  & 
Nine  months  thereafter  C^  the  mother  of  IL,  indorsed  the  note  in  Utnk.  & 
sued  C.  as  upon  a  guaranty,  and  at  the  trial  wrote  above  the  indonemeitft 
goaranty,  expressing  as  the  consideration  of  the  guaranty,  the  loan  to  A.. 
and  the  original  promise  of  A.  that  C.  should  guarantee  the  note,  and  ftiitar 
to  bring  suit  on  the  note  for  two  years  or  more.  The  plaintiff  also  oisi^ 
parol  evidence  to  prove  the  facts  recited  in  the  guaranty  thus  over  writto. 
ITtf^  that  the  defendant  could  not  be  held  either  as  original  maker  or  if- 
doraer,  nor  as  guarantor. 


A 


GTION  on  a  gnaratity  of  a  sealed  note.    The  opinion  states  tte 
facts.    The  defendant  had  judgment  below. 


Louis  E.  McComas  and  Andrew  K.  SyuUr^  tor  appellani 

II.  Kyd  Douglas,  for  appellee. 

Alyey^  J.  This  action  is  founded  upon  what  is  alleged  to  be  » 
guaranty  by  the  appellee  of  payment  of  a  single  bill,  madebj 
George  O.  Smithy  the  son  of  the  appellee,  to  the  appellant,  for 
td,663. 

The  single  bill  is  dated  the  Ist  of  May,  1871,  and  is  made  ptj' 
able  twelve  months  after  date.  It  was,  on  the  day  of  its  dst^  d^ 
liverod  to  the  appellant  for  money  borrowed  by  Smith;  and  sboot 
nine  months  thereafter,  the  appellee  wrote  her  signature  withoot 
any  thing  more  across  the  back  of  the  note,  and  over  this  blank  is- 
doi*sement  the  appellant  at  the  trial  below  wrote  the  following: 

''In  consideration  of  the  loan  of  the  money  mentioned  in^ 
within  single  bill  to  my  son,  and  in  fulfillment  of  his  repreeeDtir 
tions  to  the  payee  that  I  would  guarantee  or  become  surety  for  ^ 
payment  of  the  money,  and  in  consideration  of  the  payee's  proflu^ 
and  agreement  not  to  press  the  payment  of  this  single  bill  it  iQ 
maturity,  and  to  forbear  suit  thereon  for  two  years  or  more,! 
hereby  guarantee  the  payment  thereof  to  the  said  Samuel  Gnlbfft* 
son,  should  George  G.  Smith  make  default  in  payment  thereof 

The  appellee  pleaded  that  slie  never  promipod,  or  was  ncTer  »• 
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debted,  as  alleged,  and  that  she  never  made  the  guaranty  alleged ; 
and  she  resisted  the  appellant's  right  to  recover  apon  two  grounds: 
1.  That  there  was  no  sufficient  writing  to  gratify  the  requirement 
of  the  statute  of  frauds;  and  2.  That  there  was  no  sufficient  con- 
sideration for  the  alleged  uudertakiug.  There  was  an  agreement 
that  all  errors  in  pleading  should  be  waived,  and  that  either  party 
should  be  at  liberty  to  introduce  any  evidence  that  would  be  admis- 
sible under  a  proper  state  of  pleading. 

In  answer  to  the  defense  of  the  appellee,  the  appellant  contends 
aud  offered  evidence  for  the  purpose  of  showing  that  the  contract 
as  between  the  appellant  and  George  O.  Smith,  resulting  in  the 
making  and  delivery  of  the  single  bill,  was  not  complete  and  exe- 
cuted until  the  blank  indorsement  was  placed  upon  the  single  bill 
by  the  appellee ;  that  the  single  bill  had  been  made  and  delivered 
provisionally  only,  previous  to  that  time;  that  it  was  contemplated 
from  the  beginning  of  the  transaction,  that  the  appellee  would  be- 
come surety  for  the  ultimate  payment  of  the  money  loaned,  and  for 
which  the  single  bill  was  given,  and  that  the  money  was  loaned 
apon  that  assurance  and  understanding,  as  between  the  original 
parties  to  the  single  bill.  But  notwithstanding  the  parol  evidence 
offered  by  the  appellant,  the  court  below  held  that  the  statute  of 
frauds  constituted  an  insuperable  barrier,  and  that  the  appellant 
could  not  recover;  and  after  careful  consideration,  we  fail  to  dis« 
cover  any  ground  upon  which  that  ruling  can  be  successfully  ques* 
tioned. 

In  the  case  of  promissory  notes,  and  also  of  non-negotiable  notes, 
aot  under  seal,  questions  often  arise  as  to  the  effect  of  a  blank  in- 
ilorsement  placed  thereon  by  a  party  other  than  the  payee  or  his 
indorsee,  the  question  in  such  case  being  whether  the  party  thus 
indorsing  should  be  held  liable  as  an  indorser,  or  as  an  original 
promisor?  Story's  Prom.  Notes,  §  473.  And  in  all  such  cases,  in 
order  to  construe  such  blank  indorsement  into  a  joint  original 
promise  with  that  expressed  upon  the  face  of  the  note,  it  is  neces- 
sary that  it  should  appear  either  that  the  signature  was  placed  on 
the  note  at  the  time  it  was  made  or  before  it  passed  to  the  payee, 
or  so  soon  thereafter,  and  under  such  circumstances  as  will  give  it 
relation  to  the  original  making  of  the  note.  This  is  the  principle 
of  many  of  the  cases  relied  on  by  the  appellant;  as  for  example,. 
Morris  v.  Bird^  11  Mass.  436.  In  that  case  it  was  held,  that  although 
th«  blank  indorsement  was  placed  upon  the  note  subsequent  to  tha^ 
Vol.  XXXVI— 49 
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time  at  which  the  note  was  made  and  deliyeied  by  the  priDciptl 
debtor^  yet  the  act  of  placing  the  signature  upon  the  note  shoald  be 
referred  to  the  date  of  the  note;  and  that  the  party  thas  signing 
the  note  in  execntion  of  a  previoas  promise  shoald  be  held  to  ssseDi 
to  sach  reference,  so  as  to  be  considered  as  having  placed  his  lume 
upon  the  note  before  it  was  passed  to  the  payee,  and  thus  be  nuvk 
an  original  promisor.  So  in  the  case  of  Samson  v.  ThamUinyt 
Mete.  275y  and  again  in  the  case  of  Union  Bank  t.  Willis,  8  id.  5(4. 
And  in  the  case  of  Hawks  t.  Phillips,  7  Gray,  284,  much  relied  on 
by  the  appellant,  it  was  held,  that  where  a  person,  not  a  partj  toi 
promissory  note,  who  after  its  delivery  to  the  payee  placed  hh  um& 
upon  the  back  of  it  pursuant  to  an  agreement  made  with  the  payee 
before  the  making  of  the  note,  though  without  the  knowledge  of 
the  maker,  was  liable  on  the  note  as  a  joint  maker.  These  cases, 
and  others  decided  upon  the  same  principle  are  not  within,  and 
therefore  not  affected  by,  the  statute  of  frauds,  and  conseqaentlj 
parol  evidence  was  admissible  for  the  purpose  of  showing  the  c.r- 
cumstances  under  which  the  signatures  were  placed  on  the  notes. 

But  in  the  case  under  consideration,  the  note  being  under  seal, 
the  party  placing  her  name  upon  the  back  of  the  note  cannot  be 
regarded  as  a  joint  obligor  with  the  maker  of  the  note,  nor  can  she 
be  regarded  as  an  indorser  in  the  ordinary  sense  of  that  tem, 
which  implies  obligation  to  pay,  as  upon  a  negotiable  note.  The 
circumstances  of  the  case  moreover  all  repel  the  idea  that  tbeie 
was  any  thing  inchoate  or  incomplete  in  regard  to  the  binding 
effect  of  the  note  itself,  as  between  the  original  parties  to  it  The 
note  must  speak  for  itself.  It  is  an  unqualified  promise  to  paji 
after  the  lapse  of  a  definite  period  of  time,  under  the  hand  and 
seal  of  the  debtor.  It  was  duly  delivered,  and  thereby  the  original 
debt  was  merged,  and  it  has  ever  since  been  held  by  the  paje^; 
and  there  can  be  no  question  of  its  being  completely  binding  npoi^ 
the  maker,  irrespective  of  the  fact  whether  the  appellee  had  erer 
indorsed  it  or  not.  The  blank  indorsement  having  been  placed 
upon  this  note  nine  months  after  its  date  and  delivery,  that  in- 
dorsement, if  it  could  have  any  effect  at  all,  could  only  be  effect- 
ive as  a  guaranty,  and  that  is  the  nature  of  the  contract  as  ex- 
pressed  by  the  appellant  in  the  writing  over  the  signature  of  the 
appellee. 

Such  being  the  case,  the  important  question  is,  whether  sM 
blank  indorsement  of  the  appellee  authorized  the  writing  of  eook 
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contract  over  the  signatare  as  has  boon  written^  and  whether  that 
contract  can  be  enforced  under  the  statute  of  frauds  (29  Gar.  II, 
chap.  3,  §  4),  which  provides  ^*that  no  action  shall  be  brought 
whereby  to  charge  the  defendant  upon  any  special  promise  to  an- 
swer for  the  debt,  etc.,  of  another  person,  etc.,  unless  the  agree- 
ment upon  which  such  action  shall  be  brought,  or  some  memoran- 
dum or  note  thereof,  shall  be  in  writing,  and  signed  by  the  party 
to  be  charged  therewith,^'  etc. 

In  England,  prior  to  tbe  Mercantile  Law  Amendment  Act  of  19 
and  20  Vict,  chap.  97,  §  3,  which  made  a  change  in  this  respect, 
the  construction  of  the  foi-egoing  provision  of  the  statute  of 
frauds  was  established,  to  the  eflfect,  that  the  word  ^'agreement" 
should  be  understood  as  requiring  written  evidence  of  the  consider- 
ation for  tbe  promise  as  well  as  the  promise  itself ;  and  therefore 
when  one  promised  in  writing  to  pay  the  debt  of  a  third  person, 
without  stating  on  what  consideration,  it  was  held  that  parol  evi- 
dence of  the  consideration  was  inadmissible,  and  consequently  such 
promise,  appearing  to  be  without  consideration  upon  the  face  of 
the  written  engagement,  was  nudum  pactum,  and  gave  no  canse  of. 
action.  This  was  the  construction  adopted  in  the  leading  case  of 
Wain  V.  Warlters,  5  East,  10,  and  that  construction  has  been,  with- 
out qualification,  adopted  in  this  State,  and  strictly  adhered  to  in 
all  the  decisions  of  this  court  Wyman  v.  Chray,  7  H.  &  J.  409  ; 
Elliot  V.  Qiese,  id.  457;  Aldridge  v.  Turner^  1  G.  &  J.  427 ;  Nabb 
Y.Eoontz,  17  Md.  283 ;  Mitchell  v,  McCleary,  42  id.  374;  Deuish 
V.  Bondj  46  id.  164 ;  Ordeman  v.  LawsoH,  49  id.  135. 

Of  the  undertakings  within  this  provision  of  the  statute  of 
frauds,  there  are  two  classes  which  should  be  carefully  discrimina- 
ted, the  one  from  the  other.  In  the  first  are  cases  in  which  the 
guaranty  or  promise  is  collateral  to  the  principal  contract,  but  is 
made  at  the  same  time,  and  becomes  an  essential  ground  of  the 
credit  given  to  the  principal  debtor.  In  such  case,  there  is  not, 
nor  need  be,  any  other  consideration  than  that  moving  between 
the  creditor  and  the  original  debtor.  And  in  the  second  class  are 
cases  in  which  the  collateral  undertaking  is  subsequent  to  the  crea- 
tion of  the  debt,  and  is  not  the  inducement  thereto,  although  the 
subsisting  liability  is  the  ground  of  the  promise,  without  any  dis- 
tinct and  unconnected  inducement  In  this  case  there  must  be 
some  further  consideration  shown,  having  an  immediate  respect  to 
such  liability;  as  the  consideration  for  the  original  debt  will  not 
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attach  to  the  sabscquent  collateral  promise.  Story  on  Prom.  Notes,  [ 
457  ;  1  Pars,  on  Cont.  496  ;  Leonard  v.  Vredenburgh^  8  Johns.  2^, 
5  Am.  Dec,  317. 

To  the  first  of  these  classes  the  cases  of  Nabb  t.  KoonU  td 
Mitchell  y.  McCleary  belong,  in  which  the  guaranties  were  keU 
good;  and  to  the  second  class  the  cases  of  Elliott  v.  Oei^e  and  Aldridfi 
y.  7\imer  belong,  in  which  the  guaranties  were  held  bad,  becaos, 
while  the  promises  were  sofficientlj  expressed,  there  was  a  Man 
to  express  in  writing  the  consideration  upon  which  they  ven 
founded. 

In  the  case  of  JMfb  v.  KoontZy  supra,  the  defendant,  at  the  fo9t 
of  a  promissory  note  of  2k  feme  covert,  made  payable  to  the  plaintif, 
for  value  received,  at  the  same  time  of  the  making  and  delireijof 
the  note,  wrote  and  signed  the  following  guaranty  :  ''  I  herebj 
guarantee  the  payment  of  the  above  note  on  maturity."  TheqnestioD 
in  that  case  was,  whether  the  guaranty  sufficiency  expressed  the 
consideration,  to  gratify  the  statute  of  frauds;  and  this  court  bdd 
that  it  did.  The  writing  signed  by  the  party  sought  to  be  char^ged 
clearly  expressed  the  promise,  and  by  reading  the  written  promise 
of  guaranty,  made  simultaneously  with  the  note,  as  referring  to  & 
note,  and  as  part  of  one  and  the  same  transaction,  the  oonsidentioD 
for  the  guaranty  was  made  sufficiently  apparent  by  writing.  The 
consideration  that  supported  the  note  equally  supported  the  gntf- 
anty.  And  upon  the  same  principle  the  case  of  JfitcJiellY.  MeCkufft 
supra,  and  also  that  of  Coldham  v.  Showier,  2  Oar.  &  E.  N.  P.  ^^ 
were  decided;  and  many  other  cases  to  the  same  effect  might  be 
cited. 

There  are  cases  to  be  found  where  parol  evidence  has  been  admit- 
ted to  support  guaranties  sought  to  be  enforced,  by  showing  tbe 
consideration  for  the  undertaking ;  but  those  decisions  have  been 
made  in  States,  as  in  Massachusetts  and  others,  where  it  isheldtbt 
the  promise  only,  and  not  the  consideration,  need  appear  on  thete^ 
of  the  guaranty  itself.  Pochard  y.  Richardson,  17  Mass.  122;  9  An. 
Dec.  123.  But  as  we  have  shown,  this  is  not  the  law  of  this  Sti» 
Here  the  effort  is  to  supply  by  parol  evidence,  not  only  the  cm- 
sideration,  but  the  promise  also;  and  if  such  a  guaranty  as  ifl  hen 
attempted  to  be  made  out,  by  the  evidence  produced,  cooM  1»**' 
forced,  it  would  be  in  the  teeth  of  the  plain  terms  of  the  fltaM*^ 
frauds,  and  would  let  in  all  the  evils  that  it  was  the  design  of  tt*^ 
statute  to  exdnde*    Indeed,  it  would  seem  to  be  too  plain  forqn^ 
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tion,  that  a  mere  blank  indorsement  of  a  third  party  on  an  instru- 
ment, such  as  we  have  in  this  case,  cannot  be  construed  into  such 
an  agreement  or  note  in  writing  as  will  gratify  the  statute ;  nor  is 
the  statute  gratified,  either  in  its  letter  or  object,  by  the  subs^uent 
writing  placed  over  the  signature  of  the  appellee  by  the  appellant. 
See  cases  of  Jack  v.  Morrison^  48  Penn.  SL  113  ;  Schafer  \,  F.  M. 
Bank,  59  id.  144,  and  Wilson  v.  Martin,  74  id.  159. 

The  case  of  Oist  t.  Drakely,  2  Gill,  330,  though  much  relied  on 
by  the  appellant,  has  no  application  to  this  case.  There,  it  is  true, 
the  notes  were  under  seal  and  they  were  indorsed  by  the  defendant 
in  blank,  and  he  was  held  liable  thereon.  But  such  indorsements 
were  made  under  special  Arrangement,  and  before  the  notes  were 
delivered  to  the  payee ;  and  these  notes  thus  indorsed  wore  used 
for  the  benefit  of  the  defendant,  and  as  means  of  paying  his  own 
individual  indebtedness  to  the  corporation  in  whose  name  the  notes 
were  made.  In  that  case  both  the  defendant  and  the  corporation 
were  liable,  not  upon  a  joint,  but  upon  several  original  undertak- 
ings. The  promise  of  each  was  a  direct  original  promise,  founded 
upon  the  same  consideration,  in  which  both  were  interested.  The 
credit  was  not  given  solely  to  either,  but  to  both  as  separate  con- 
tractors, upon  co-existing  contracts,  one  under  seal  and  the  other 
not,  but  bofh  contracts  forming  parts  of  the  same  general  trans- 
action. De  Wolfy.  Rabaud,  1  Pet  476,  499.  Such  a  contract  is' 
not  within  the  provision  of  the  statute  of  frauds,  and  hence,  in 
the  decision,  there  is  no  'reference  to  the  statute. 

With  these  views  of  the  principles  of  law  that  control  the  case, 
this  court  is  of  opinion  that  the  several  prayers  ofFered  by  the  ap- 
pellant for  instruction  to  the  jury  were  properly  rejected,  and  that 
there  was  no  error  in  the  instruction  actually  given  by  the  court 
below;  and  the  judgment  must  therefore  be  affirmed. 

Judgment  affirmed. 


Boss  y.  GOFSIBLD. 
(P8  Xd.  IS.) 

PofftnerMp'^diaioluHon — notice  to  preoUmB  deeier^ 

A  partaenblp  indorsed  the  note  of  third  persons  to  the  plaintiff  for  Talue.  Al 
nuUnritj  the  note  was  renewed  by  the  check  of  tlilid  persons  indoned  \f 
tbe  partasnihip  and  others.    Pending  the  ronniniT  ^^  ^he  note  the  iMtftDer- 
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sliip  had  been  dissolved,  and  notice  thereof  htd  been  published  in  the  len 
papers,  bat  there  was  no  proof  that  the  plaintiff  took  or  read  them,  aid 
there  was  no  proof  of  actual  notice  to  him  of  the  dissolution.  MM  tbtt  bi 
oould  i'ecover  against  the  partnership  on  the  check.* 

ACTION  oil  a  check.    The  opinion  states  the  case.     The  plaint- 
iff had  judgment  below. 

William  A,  Stewart,  for  appellant* 

Thomas  B.  ffanoitz,  for  appellee. 

Miller,  J.    This  suit  was  brought  by  the  appellee  againsf  the 
appellants,  Bose  and  Porter,  as  partners,  composing  the  firm  of 
'*  J.  B.  Rose  &  Co.,''  upon  a  check,  of  which  the  plaintiff  was  the 
indorsee  and  holder.     This  check  was  upon  the  Citizens'  Katiooii 
Bank  for  $430,  was  dated  the  29  th  of  November,  1871,  and  wa 
payable  on  the  2d  of  December  following.  It  was  drawn  by  **  East- 
man &  Rogers,"  to  the  oider  of  '^  J.  B.  Rose  &  Co.,"  and  bears  the 
indorsement  of  the  payees  and  also  of  two  other  firms.    The  proof 
shows  that  this  check  was  given  in  renewal  of  a  promissory  ootefor 
the  same  amount,  dated  the  2Tth  of  October,  1871,  payable  one 
month  after  date,  drawn  and  indorsed  by  the  same  firms,  and  also 
indorsed  by  another  firm.     The  plaintiff  received  this  note  on  the 
day  of  its  date,  from  I(ose,  in  good  faith,  and  paid  him  therefor 
$430  in  cash.    He  also  received  the  check  in  renewal  of  the  note 
on  the  day  of  its  date  from  Rose,  who  then  indorsed  the  name  of 
'^  J.  B.  Rose  &  Co."  thereon.    At  the  date  of  the  note  and  for 
some  years  prior  thereto  Rose  &  Porter  hod  been  partners,  coo- 
ducting  the  printing  business  under  this  firm  name.  Rose  being  ti^ 
active  business  manager  of  the  firm.    On  the  16th  of  November, 
1871,  after  the  date  of  the  note,  but  before  the  check  was  giTefit 
the  firm  was  dissolved,  and  notice  of  the  dissolution  published  in 
the  newspapers  of  Baltimore  city  for  several  days.     But  thotw 
no  proof  that  the  plaintiff  took  or  read  either  of  the  papenio 
which  this  publication  was  made,  and  there  is  therefore  nothing  in 
the  case  bringing  home  to  him  actual  notice  of  the  diasolatioDor 
affecting  liim  with  notice  thereof.     Boi/d  v.  McCann^  lOMd-HS- 
In  this  state  of  e;iso  the  question  arises  whether  Porter  is  h*W» 
upon  this  check,  the  firm  having  been  in  fact  dissolved  before  Bom 
indorsed  the  firm's  name  thereon. 

*  To  same  effect,  Hoynee  ▼.  Oarter  (U  Hetak.  7>i  87  Am.  Bepu  1W. 
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It  is  familiar  law,  that  after  dissolution  one  partner  cannot  impose 
new  obligations  on  the  firm,  or  vary  the  form  or  character  of  those 
already  existing.    EllicoU  v.  Mcholls,  7  Oill,  100 ;  Betty.  Morrison^ 
1  Pet  370.    He  has  no  aathority  after  dissolution  to  give  a  note  in 
the  firm's  name,  even  though  its  consideration  be  a  pre-existing 
ilobt  of  the  firm,  nor  to  renew  an  existing  note  of  the  dissolved 
firm,  for  these  constitute    new  contracts,  and  cannot    therefore 
bind  his  former  partner.    Hurst  y.  ffiU,  8  Md.  399 ;    Hopkins 
T.  Boyd,  11  id.  107 ;  Martin  v.  Kirk,   2  Humph.  529 ;  Naiicnal 
Bank  t.  Norton,  1  Hill,  572.     But  to  this  general  rule  there  are 
certain  well  defined  and  clearly  established  exceptions  or  qualifica- 
tions.    For  instance,  the  agency  of  each  partner  to  bind  his  copart- 
ners can  only  be  effectually  determined  by  giving  notice  of  its 
revocation.     The  principle  is  therefore  now  well  established,  that 
where  a  partnership  is  voluntarily  dissolved,  or  one  of  the  ostensible 
or  known  partners  retires  from  the  firm  (which  is  in  fact  a  dissolu- 
tion), and  there  is  no  public  notice  of  the  dissolution  given,  by 
publication  in  a  newspaper  or  otherwise,  the  power  of  each  to  bind 
the  rest  as  to  third  persons,  who  have  no  knowledge  of  the  dissolu- 
tion, remains  in  full  force,  although  as  between  the  partners  them- 
selves, a  dissolution  or  a  retirement  is  a  revocation  of  the  authority 
of  each  to  act  for  the  others  ;  and  hence  if  a  known  partner  retires, 
and  no  such  notice  is  given,  he  will  be  liable  to  be  sued  in  respect 
to  a  promissory  note  made  after  his  retirement  by  his  late  partner 
in  the  name  of  the  firm — even  though  the  plaintiff  may  have  had 
no  dealings  with  the  firm  previous  to  the  retirement  or  before  the 
making  of  the  note.  Lindley  on  Partnership,  327;  Parkin  v.  CarrU' 
Urns,  3  Esp.  248;  Williams  v.  Keats,  2  Stark.  290;  Mulford  v.  Oriffin, 
1  Fost  &  Fin.  145;  Anderson  v.  Weston,  6  Bing.  N.  G.  296;  Ketchamy. 
Clark,  6  Johns.  144;  5  Am.  Dec  197;  Dickinson  v.  Dickinson,  25 
Gratt  321.   In  such  cases  the  law  regards  the  contract  as  made  with 
the  firm  and  on  iJieir  credit,  and  holds  the  retiring  partner  liable, 
upon  the  principle  that  where  one  of  two  innocent  persons  must  suffer 
from  giving  a  credit,  he  who  has  misled  the  confidence  of  the  other, 
and  has  been  the  cause  of  the  credit,  either  by  his  representations 
or  his  negligence,  ought  to  suffer  instead  of  the  other.    Again, 
while  public  notice  by  advertisement,  such  as  was  given  in  this 
esse,  may  sufi&ce  to  conclude  all  persons  who  have  not  had  any 
previous  dealings  with  the  firm,  it  will  not  be  sufScient  as  to  those 
who  have  had  such  dealings.    All  the  authorities  agree  that  as  to 
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persons  who  have  previouslj  dealt  with  the  firm,  it  is  requisite  that 
actual  notice  of  the  dissolution  should  be  brought  home  to  them, 
or  at  least  that  the  credit  should  be  given  under  circumstances 
from  which  actual  notice  may  be  inferred.  Story  on  Part,  §  16i ; 
Pars,  on  Part.  412.  But  what  will  amount  to  such  previous  deal- 
ing as  to  entitle  a  party  to  notice  of  this  kind  is  sometimes  a 
difficult  question,  and  this  in  fact  is  the  real  and  only  point  of 
difficulty  in  the  case  before  us. 

It  has  been  argued  with  much  force  that  the  plaintiff  Iiad  bat  a 
single  transaction  with  this  firm  before  its  dissolution,  which  con- 
sisted simply  of.  the  purchase  by  him  of  the  note  of  the  27th  of 
October,  and  that  this  did  not  amount  to  such  dealing  with  the 
firm,  as  to  entitle  him  to  actual  notice.  So  far  as  our  researches 
have  extended,  the  cases  in  which  this  question  has  been  considered 
are  not  numerous,  and  those  in  which  the  decisions  have  necessarilj 
turned  upon  it  are  very  few.  It  is  certain  that  no  inflexible  rnk 
or  standard  of  dealing,  by  which  all  cases  can  be  governed  or 
measured,  has  been  established.  There  was  a  very  able  discnaaon 
of  the  question  in  the  Court  of  Errors  of  New  York,  in  the 
case  of  Vernon  v.  Manhattan  Co.y  22  Wend.  183.  In  that  case 
a  note  for  $5,000  was  given  by  Vernon  &  Go.  in  December, 
1831,  payable  to  Moore.  It  was  indorsed  by  another  firm 
after  Moore's  name,  and  in  that  shape  was  discounted  by  the 
bank  for  Moore's  accommodation.  There  were  then  sereral 
renewals  of  it  in  the  same  form,  with  payments  reducing  the  amonnt 
until  the  15th  of  April,  1833,  when  the  note  sued  on  for  the  balance 
of  $1,700  was  drawn  by  one  of  the  partners  in  the  partnership  name^ 
The  firm  of  Vernon  &  Go.  continued  until  the  28th  of  Febrasry, 
1833,  when  it  was  dissolved,  and  notice  of  the  dissolution  pnblished 
in  the  newspapers.  There  was  therefore  but  one  original  noter 
though  it  was  followed  by  several  renewals  before  the  dissolutioo, 
and  the  court  hold  that  the  bank  must  be  considered  as  having  had 
dealings  with  the  firm  within  the  meaning  of  the  rule  reqairing 
actual  notice  of  the  dissolution.  Iliat  decision  was  followed  tvtba 
Supreme  Gourt  of  the  same  State  in  National  Bank  v.  Norton,  1 
Hill,  572,  where  a  note  was  indorsed  by  a  firm  and  discounted  bf 
the  bank,  and  several  renewals  with  deductions  followed.  In  that 
case  the  original  note  was  discounted  on  the  24th  of  January,  1837, 
and  the  firm  was  dissolved,  and  notice  of  dissolution  duly  pablishei 
on  the  1st  of  February,  1837,  so  that  the  first,  as  well  as  the  m^ 
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BcqucDt  renewals  took  place  after  the  dissolution.  The  court  held 
that  the  note  sued  ou  being  an  attempt  to  renew  an  old  note  of  the 
firm  which  lay  in  the  bank,  and  was  confessedly  binding  on  the 
firm,  tlie  partners  must  bo  considered  as  dealers  with  the  bank,  and 
that  the  latter  was  therefore  entitled  to  actual  notice  of  the  disso- 
lution. In  Wardwell  v.  Haight,  2  Barb.  649,  two  previous  transac- 
tions, one  consisting  of  a  purchase  of  goods  for  cash,  and  the  other 
a  purchase  on  credit,  which  was  paid  prior  to  the  dissolution,  were 
held  sufficient.  In  Clapp  t.  Rogers^  2  Kern.  283,  two  previous  very 
small  purchases  on  credit,  one  to  the  amount  of  $11.03,  and  the 
other  to  $20.40,  which  had  been  paid  prior  to  the  dissolution,  were 
likewise  held  sufficient,  and  the  Court  of  Appeals,  by  Denio,  J., 
said  the  rule  requiring  actual  notice  ^^  proceeds  upon  a  general  pre- 
sumption that  one  giving  credit  to  a  mercantile  firm  does  so  upon 
the  responsibility  of  the  individual  partners;  and  we  cannot  annex 
to  it  a  distinction  based  upon  the  amount  of  the  credit  without 
destroying  that  certainty  which  is  essential  to  its  utility."  In  the 
subsequent  case  of  City  Bank  of  Brooklyn  v.  McCJieaneyy  20  N.  Y. 
240,  there  was  no  public  notice  of  the  dissolution  by  publication  in 
the  newspapers  or  otherwise,  and  what  is  said  by  the  court  in  that 
case,  upon  the  question  we  are  now  considering,  may  well  be  re- 
garded as  a  mere  dictum.  Reference  has  also  been  made  to  the 
cases  of  ITutchins  v.  Bank  of  Tennessee,  Hutchins  v.  Sims^  and 
Ilutchins  V.  Hudson,  8  Humph.  418,  423,  426;  Orimmn  v.  Baton 
llouge  Mills  Co,,  7  La.  Ann.  638,  and  Amidown  v.  Osgood,  24  Vt. 
278,  in  which  are  to  be  found  decisions  or  dicta,  bearing  to  some 
extent  upon  this  question,  but  we  discover  nothing  in  any  of  them 
in  conflict  with  the  New  York  decisions  we  have  cited. 

The  principle,  as  shown  by  these  authorities,  upon  which  this  rule 
of  actual  notice  is  founded,  seems  to  embrace  the  present  case.  That 
principle  is  that  credit  already  raised  on  the  faith  of  the  partnership 
is  presumed  to  be  continued  on  the  same  footing,  unless  special 
notice  of  a  change  be  given;  and  as  every  partner  knows,  or  has  the 
means  of  knowing,  who  are  the  persons  with  whom  his  firm  has 
transacted  business,  and  from  whom  it  has  received  credit,  publio 
policy  and  natural  justice  alike  demand  that  he  should  give  to 
every  such  party  personal  and  special  notice  of  the  withdrawal  of 
his  responsibility.  As  was  said  by  the  Chancellor,  in  Vernon  v 
Manhattan  Co.,  the  word  "  dealing*'  when  used  in  reference  to  this 
rule  ''is  merely  used  as  a  general  term  to  convey  the  idea  that  the  per- 
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son  who  is  entitled  to  actual  notice  of  the  dissolution  must  be  one 
who  has  had  bosiness  relations  with  the  firm,  by  which  a  credit  1» 
raised  upon  the  faith  of  the  copartnership.''  It  may  be  trQe,« 
was  most  forcibly  stated  by  Senator  Verplanck  in  the  same  case, 
that  one  who  merely  takes  the  negotiable  paper  of  a  firm  from  & 
third  hand,  and  receives  payment  through  a  bank,  or  passes  it  avay 
to  another,  cannot  be  called  a  dealer  with  the  firm ;  and  it  may  well 
be  said  that  it  would  be  to  require  impossibilities,  to  insist  that  the 
partners  of  a  large  commercial  house  in  extensive  business  should 
be  able  to  know  for  years  who  had  been  the  last  holder  of  their  paper^ 
or  through  whose  hands  it  may  have  passed,  and  to  send  to  all  of 
them  special  notice,  as  dealers.  But  the  case  now  before  us  is  not 
of  that  character,  and  no  such  difficulty  arises.  The  plaintiff  re- 
ceived the  note  of  October,  1871,  with  all  the  subsequent  indorse- 
ments then  upon  it,  directly  from  Rose,  one  of  the  partners  of  this 
firm,  then  subsisting,  and  paid  him  for  it  its  full  face  value,  tbnf 
brining  the  plaintiff  and  the  firm  into  a  mutual  dealing.  It  can- 
not be  doubted  but  that  by  this  transaction  a  credit  was  raised  upon 
the  faith  of  the  partnership,  that  the  plaintiff  gave  them  credit,  and 
relied  upon  the  united  responsibility  of  the  two  partners.  Porter, 
the  other  ostensible  and  known  partner,  knew,  or  had  the  means  of 
knowing,  through  whom  the  money  upon  this  note  was  raised. 
The  plaintiff  dealt  in  this  transaction  immediately  and  direcQy  with 
the  firm,  and  did  not  receive  the  note  from  a  third  party,  and  merelj 
pass  it  away  to  another.  Nor  is  there  any  proof  to  show  that  this- 
firm  was  a  great  commercial  house,  engaged  in  extensive  trade,  and 
constantly  issuing  their  negotiable  securities,  so  as  to  make  it 
difficult  for  them  to  know  through  whose  hands  their  paper  maj 
have  passed.  We  are  therefore  of  opinion,  this  case  mast  be  goT- 
erned  by  the  general  rule,  and  that  actual  notice  of  the  dissolution 
should  have  been  given  to  the  plaintiff  in  order  to  relieve  the  defend* 
ant.  Porter,  from  responsibility  on  this  check. 

It  follows  there  was  no  error  in  the  rulings  upon  the  prayers  con* 
tained  in  the  third  exception,  The  evidence  offered  in  the  first 
and  second  exceptions  was  also  clearly  admissible.  It  was  part  of 
the  plaintiff's  case  to  offer  in  evidence  the  note  of  October,  1871, 
not  only  to  show  the  consideration  for  the  check  sued  on,  but  to 
establish  a  previous  dealing  with  the  firm,  and  to  show  the  cironm- 
stances  under  which  ho  received  the  note,  what  he  paid  for  it,  and 
that  he,  in  fact,  received  it  from  one  of  the  partners  of  the  firm. 

Judgment  affirmed  wifh  enxff. 
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(^Md.llO.) 

Municipal  eorparoHon-^negli^nee^^wnir^^ 

A  chj  employed  an  IndiTidual  upon  contract  to  repair  one  of  Its  streets.  The 
eoniractor'e  servants  stretched  a  rope  across  the  street  and  hang  a  lighted 
lantern  npon  the  rope  at  night.  The  lantern  was  broken  and  extinguished 
bj  bojs.  The  plaintiff,  in  driving  a  hack  at  night,  came  in  contact  with  the 
rope  and  was  injured.  The  dtj  authorities  and  the  contractor  had  no  notice 
of  the  rope,    ^id,  that  the  plaintiff  could  recover  against  the  city.* 

ACTION  of  damages  for  personal  injuries.    The  opinion  states 
the  facts.     The  plaintiff  had  judgment  below. 

James  L.  McLanSj  for  appellant 
John  K.  Chwen,  for  appellee. 

Iryikg,  J.  This  appeal  presents  the  single  question  whether 
the  mayor  and  oity  council  of  Baltimore  are  liable  in  damages  to 
the  appellee  for  injuries  received  by  him  while  West  street,  one  of 
the  streets  of  the  corporation^  was  undergoing  repair,  by  reason 
of  the  neglect  of  the  contractor  who  was  doing  the  work  to  give 
sufficient  warning  of  the  work  being  in  progress.  The  facts  are 
few.  West  street,  which  is  admitted  to  be  one  of  the  streets  of  the 
city  of  Baltimore,  was  by  ordinance  directed  to  be  repaired, 
re-paved  and  re-curbed.  Joseph  C.  Manning,  a  contractor,  entered 
into  contract  with  the  mayor  and  city  council  to  do  the  work.  He 
employed  Frederic  Orowley  to  superintend  the  work.  The  street 
being  impassable,  Orowley  caused  a  rope  to  be  stretched  across  the 
street  to  prevent  travel  thereon.  He  directed  a  person  to  suspend 
a  lamp  from  the  rope  as  a  warning.  The  person  whom  he  left  in 
charge  did  suspend  such  lamp,  but  it  was  immediately  broken  and 
extinguished  by  stones  thrown  by  some  boys.  The  person  left  in 
charge  took  the  lamp  to  his  home,  in  the  vicinity,  to  repair  or 
replace  it,  and  did  not  replace  it  that  night  During  his  absence 
the  appellee,  in  attempting  to  pass  up  that  street,  driving  his  hack, 
came  in  contact  with  the  rope,  of  which  he  had  no  warning,  and 
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received  the  injuries  for  which  he  sued  the  appellant.  No  officer 
of  the  city  had  notice  of  the  rope  being  stretched  across  the  street, 
and  Crowley  had  no  orders  from  the  city  authorities  or  any  other 
person  on  the  subject. 

The  appellant  contends  that  inasmuch  as  the  work  was  being 
done  by  an  independent  contractor,  pursuing  an  employment 
wholly  independent  of  the  city,  who  was  free  to  exercise  his  own. 
judgment  as  to  the  mode  of  conducting  the  work  and  the  assist- 
ants he  was  to  employ,  the  rule  of  respondeat  superior  does  not 
apply,  and  that  the  contractor  alone  is  responsible,  if  any  one  is. 
In  reply  the  appellee  admits  that  ordinarily  as  a  condition  prece- 
dent to  holding  superior  amenable,  the  relation  of  master  and 
servant  must  be  shown  to  exist,  and  that  in  the  case  of  a  contractor 
employing  others  to  do  the  work  these  sub-employees  cannot  be 
strictly  regarded  as  servants  of  the  city;  but  he  insists  that  another 
rule  applies  which  fixes  the  responsibility  of  the  city  in  this  ca8& 
That  rule  he  insists  is  this,  that  where  the  person,  for  whom  the 
work  to  bo  done  is  under  a  pre-iQxisting  obligation  to  have  the  work 
done  in  a  particular  way,  or  to  have  certain  precautions  against 
accident  observed,  he  cannot  be  discharged  by  creating  the  relation 
between  himself  and  another  of  employee  and  contractor.  The 
learned  judge  who  decided  the  case  below  regarded  the  appellant  as 
under  such  pre-existing  obligation,  and  so  instructed  the  jury,  and 
it  is  that  ruling  we  are  asked  to  review. 

This  is  a  question  upon  which  there  is  some  conflict  of  authoritj, 
and  is  therefore  not  entirely  free  from  difficulty. 

The  cases  of  Barry  v.  St,  Lotiis,  17  Mo.  121,  and  Painter  t. 
Mayor,  46  Penn.  St.  213,  cited  by  the  appellant,  strongly  sustain 
their  position,  but  the  weight  of  authority  is  the  other  way,  and 
upon  full  examination  we  think  that  sound  reason  and  proper  pnbb'c 
policy  do  not  sustain  the  decisions  in  Missouri  and  Pennsylvania 
on  the  subject  The  case  of  Storrs  v.  City  of  Utica,  17  N.  T.  109, 
is  precisely  analogous  to  this  case  and  lays  doMm  the  law,  as  we 
think,  in  accordance  with  sound  principle.  In  that  case  there  was 
a  sewer  to  be  built,  and  the  city  let  out  the  contract  of  building  it 
In  making  the  sewer  an  excavation  was  made  in  the  street  which 
was  left  open  in  the  night-time,  without  guards,  lights  or  warnings 
of  the  danger  it  created.  Plaintiff  drove  into  it  and  was  injored. 
Defense  was  made  that  the  contractor  was  liable  and  not  the  citf ; 
but  this  defense  was  not  sustained  by  the  court  and  plainiiff  n> 
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coYored  against  the  city.  On  appeal  the  Sapreme  Court  afSrmed 
Judge  Pratt's  ruling,  and  on  further  appeal  to  the  Court  of  Ap- 
peals, that  court  affirmed  the  decision.  Judge  Comstock,  in 
deliyering  the  opinion  of  the  court,  puts  the  decision  on  the  express 
ground  that  the  obligation  rested  on  the  municipal  corporation  to 
keep  the  streets  in  a  safe  condition  for  trayel.  He  says  '^  although 
the  work  may  be  let  out  by  contract,  the  corporation  still  remains 
charged  with  the  care  and  control  of  the  street,  in  which  the  im- 
provement is  carried  on.  The  performance  of  the  work  necessarily 
renders  the  street  unsafe  for  night  trayel.  This  is  a  result  which 
does  not  all  depend  on  the  care  or  negligence  of  the  laborers  em- 
ployed by  the  contractor.  The  danger  arises  from  the  very  nature 
of  the  improyement,  and  if  it  can  be  averted  only  by  special  pro- 
cautions  such  as  placing  guards  or  lighting  the  street,  the  corpora- 
tion, which  has  authorized  the  improvement,  is  plainly  bound  to 
take  those  precautions.  The  contractor  may  very  properly  be  bound 
by  his  agreement  not  only  to  construct  the  sewer,  but  also  to  do 
such  other  acts  as  are  necessary  to  protect  travel.  But  a  municipal 
corporation  cannot,  I  think,  in  this  way  either  avoid  indictment  on 
behalf  of  the  public,  or  its  liability  to  individuals."  The  same 
doctrine  is  maintained  by  the  Supreme  Court  of  the  United  States 
in  City  of  Chicago  v.  Rabbins,  2  Black,  418,  and  in  Bobbins  v.  Chicago 
City,  4  WalL  657.  The  weight  of  authority  is  now  so  much  in  favor 
of  this  view,  that  Judge  DiLLOKin  his  excellent  work  on  Municipal 
Corporations,  §§  791,  792,  793,  states  this  to  be  the  better  doctrine. 
In  EyUr  y.  County  Commissioners  of  Allegany,  49  Md.  257  ;  8.  c, 
33  Am.  Rep.  249,  the  court  had  occasion  to  examine  the  many  cases 
on  this  subject,  and  recognized  the  authorities  to  which  we  have 
adverted  as  properly  defining  the  law.  In  that  case  the  Chesapeake 
and  Ohio  Canal  was  shown  to  be  under  obligation  to  keep  up  a 
certain  bridge  over  a  public  road  which  the  canal  crossed.  Its 
obligation  was  undeniable,  but  this  court  held  that  the  county 
commissioners  were  not  thereby  exempted  from  liability  for  injury 
resulting  from  the  non-repair  of  the  bridge,  which  formed  a  part 
of  the  public  highway,  because  the  primary  obligation  rested  on 
them  to  see  to  it  that  the  public  highways  were  kept  in  a  safe  and 
passable  condition.  The  opinion  in  that  case  so  fully  collates  and 
considers  the  authorities  bearing  on  this  subject,  it  is  wholly  un- 
uecessary  to  extend  this  opinion  by  further  citations.  It  is  proper 
to  say  that  Deforms  case  (30  Md.  179),  which  has  been  cited  by 
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appellants'  counsel  to  sustain  his  view,  does  not  conflict  with  the 
principles  herein  announced.  One  of  the  very  grounds  of  lemoial 
in  that  case  was  that  an  instruction  granted  excluded  from  the  jnij 
the  consideration  of  the  question  whether  or  not  the  work  being 
done  by  Deford  was  not  in  itself  a  nuisance.  Besides  the  case  in 
no  way  involved  this  question  of  pnmary  obligation  belonging  to  a 
municipal  corporation.  In  the  case  under  consideration  the  dty 
>might  have  provided  by  the  contract  for  the  exercise  of  doe 
precaution  by  the  contractor  against  an  accident,  so  as  to  make  the 
•contractor  answerable  to  the  city,  in  the  event  of  injuries  sastained, 
but  could  not  by  the  contract  relieve  itself  from  liability.  The 
contract  actually  provides  for  the  contractor's  keeping  the  street  io 
repair  for  two  whole  years  after  the  work  should  be  completed.  If 
the  view  of  the  appellant,  that  the  exclusive  control  of  the  street 
by  the  contract  passed  into  the  hands  of  the  contractor  be  trae, 
then  the  city's  liability  would  be  gone  so  long  as  the  contractor's 
authority  existed  under  the  contract    That  cannot  be. 

The  court  properly  instructed  the  jury,  in  the  first  prayer  of 
the  plaintiff,  *'that  it  was  the  duty  of  the  defendant  to  take  proper 
precaution,  by  proper  guards,  signals,  lights  or  other  warnings,  to 
warn  persons  of  the  impassable  condition  of  the  street,  so  as  to 
prevent  injuries  to  persons  passing  along  said  street,  and  if  the 
jury  further  find  that  the  defendant,  and  those  employed  by  it  in 
repairing  and  re-curbing  said  street,  did  not  use  ordinary  care  in 
providing  such  precautions,  and  that  the  plaintiff  in  consequence 
of  such  neglect  to  provide  such  precautions  was  thrown  from  his 
hack  while  driving  with  ordinary  care  along  said  street,  then  the 
plaintiff  is  entitled  to  recover."  No  defect  in  the  plaintiff's  second 
prayer  respecting  the  measure  of  damages  has  been  pointed  oat, 
and  the  court  sees  none.  The  defendant's  first  prayer  was  properly 
rejected,  because  of  the  reasons  already  given  to  justify  the  phunt- 
ifPs  first  prayer.    We  find  no  error  and  the  judgment  will  be  aflb< 

med. 

Judgment  affirmed  wUk€9di» 
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OHminal  law — burglary — evidence  — purpose  of  breaking. 

On  a  trial  for  burglary,  evidence  on  the  part  of  the  prisoner  that  the  owner  of 
the  houBe  was  a  lewd  woman,  and  that  he  had  had  improper  Intimacy  witk 
her,  is  competent  to  characterize  the  breaking. 

nONVICTION  of  burglary.    The  opinion  states  the  case. 

WiUiam  P.  Maulsby,  Jr.y  for  appellant. 

Charles  J.  M.  Owinuy  attorney-general,  for  appellee. 

Alyey,  J.  The  indictment  in  this  case  charges  the  prisoner 
with  feloniously  and  burglariously  breaking  and  entering,  in  the 
night-time,  the  dwelling-house  of  one  Morgan,  with  intent  the  goods 
and  chattels  of  the  said  Morgan,  then  and  there  being,  feloniously 
to  steal,  take,  and  carry  away. 

According  to  the  common-law  definition  of  a  burglar,  as  given 
Q8  by  Lord  Ooke  (3d  Inst.  63),  it  is  "  he  that  in  the  mght-time 
breaketh  and  entereth  into  a  mansion-house  of  another,  of  intent 
to  kill  some  reasonable  creature,  or  to  commit  some  other  felony 
within  the  same,  whether  his  felonious  intent  be  executed  or  not.'' 
This  definition  lias  been  adopted  by  Hale,  Hawkins,  and  Biack- 
etona  1  Hale's  P.  C.  549;  Hawk.  P.  C,  b.  1,  ch.  38,  §  1;  4  Bl.  Com. 
224. 

One  of  the  elements  essential  to  constitute  the  crime,  according 
to  this  definition,  is  tiie  felonious  intent  with  which  the  breaking 
and  entry  of  the  house  may  have  been  effected.  If  not  with  such 
intent,  then  the  breaking  and  entry  would  be  at  the  common  law 
nothing  more  than  a  trespass.  4  Bl.  Com.  227.  Therefore  the 
breaking  and  entry  of  a  dwelling-house  at  night  with  intent  to 
commit  a  battery,  or  with  an  intent-  to  commit  adultery,  is  not  a 
felony.    Com.  v.  Newell,  7  Mass.  247,  State  v  Cooper,  16  Vt  661. 

It  was  therefore  very  material,  on  the  question  of  intent,  to  show 
for  what  object  the  prisoner  broke  and  entered  the  house.  If  he 
Rally  entered  the  house  solely  for  the  purpose  of  having  illicit  con 
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nection  with  the  prosecuting  witness,  he  could  not  be  found  guilt j 
of  burglary.  Proof  of  the  fact  of  such  being  his  object  would  be 
diflScult  to  furnish  otherwise  than  as  it  might  bo  inferred  from  the 
previous  relations  of  the  parties,  and  such  circumstances  as  would 
be  calculated  to  induce  a  belief  in  the  mind  of  the  prisoner  that 
he  would  be  readily  and  willingly  received  by  the  witness.  Ve 
gather  from  the  testimony  that  the  witness,  Mrs.  Morgan,  was  & 
licentious,  dissolute  woman,  and  she  herself  proves  that  the  pris- 
oner had,  upon  two  former  occasions  at  least,  been  to  see  her,  and 
had  visited  other  women  in  the  same  house.  The  entry  into  tiie 
house  was  in  the  absence  of  the  husband  of  the  witness,  and  when 
the  prisoner  was  lirst  discovered  he  was  in  her  bed-roonu  Upon 
being  accosted  by  the  witness,  instead  of  trying  to  conceal  his  iden- 
tity, he  gave  his  name  and  sought  recognition.  With  these  facts 
in  proof,  we  think  the  evidence  offered  by  the  prisoner,  as  set  ont 
in  the  bills  of  exception,  when  coupled  as  it  was  with  the  proffers 
to  follow  it  up  in  the  manner  stated  in  the  exceptions,  should  hare 
been  admitted.  If  it  be  true  as  offered  to  be  shown,  that  the  pris- 
oner had  knowledge,  at  the  time  of  his  entry  into  the  house,  of  the 
lewd  and  lascivious  habits  and  character  of  the  witness,  or  that  he 
had  had  improper  intimacy  or  intercourse  with  her,  these  were  cir- 
cumstances proper  to  be  left  to  the  jury  for  their  consideration  in 
passing  upon  the  question  of  intent  with  which  the  act  was  done. 
We  must  therefore  reverse  the  rulings  contained  in  the  excep- 
tions, and  award  a  new  trial. 

Eulings  reversed,  and  new  trial  awarded. 


Evans  v.  Davidsoit. 

(68  Md.  846.) 

Matter  and  servant  —  negligence — caurae  ef  emptepmemL 

In  the  absence  of  his  master  a  general  farm  senrant  working  In  hia  mu^ 
oom-fleld  with  other  servants  ondertook  to  drive  out  a  oow  of  the  phi"^ 
wliich  had  broken  into  the  field,  and  in  so  doing  negUgentlj  stmek  herv^h 
a  atone  and  killed  her  while  she  was  in  the  field.  Held,  thai  te  ^ 
was  liable.    (See  nate^  p  403.) 
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ACTION  of  damages  for  killing  a  cow.     The  opinion  states  the 
case.    The  defendant  had  judgment  below. 

Albert  ConUabh  and  Henry  W.  Archer^  for  appellant 
George  A.  Blake  and  W.  E.  Evans y  for  appellee. 

Alvey,  J.  The  only  substantial  qaestion  in  this  case  is  whether 
the  defendant^  the  present  appellee,  is  liable  for  the  wrongful  act 
of  his  aervant  in  killing  the  plaintiff's  cow  while  driving  her  oat  of 
the  defendant's  corn-field. 

It  i^pears  in  proof  that  the  defendant  was  a£eurmer,  and  that  his 
farm  adjoined  that  of  one  Boalden;  that  he  had  employed  on 
his  farm  negro  Lewis  and  two  other  negro  hands,  and  that  they 
were  employed  for  a  period  of  nine  months  to  do  general  farm  work 
ou  the  farm;  that  on  the  day  the  plaintiff's  cow  was  killed  the 
d^endsnt  was  away  from  home,  and  that  the  three  negro  servants 
or  hirelings  were  at  work  in  the  corn-field  cultivating  the  corn, 
when  a  herd  of  cattle,  consisting  of  about  thirty  head,  among 
which  was  the  plaintiff's  cow,  broke  into  the  defendant's  corn-field, 
whero  his  hirelings  were  at  work,  from  the  adjoining  farm  belonging 
to  Boulden;  and  that  upon  discovering  the  cattle  among  the  corn 
the  servants  '*  immediately  started  to  drive  them  out,  and  in  doing 
60  the  said  negro  Lewis  negligently  struck  the  plaintiff's  cow  with  a 
stone  and  killed  her  before  she  had  left  the  field."  There  was  also 
proof  on  the  part  of  the  defendant  that  he  had  given  no  orders  in 
regard  to  driving  cattle  out  of  the  field,  and  that  he  did  not  know 
that  the  cattle  were  in  the  com  until  after  the  cow  had  been  killed. 

The  court  below,  at  the  instance  of  the  defendant,  instructed  the 
jury  that  there  was  no  evidence  in  the  cause  legally  sufficient  to 
entitle  the  plaintiff  to  recover.  To  this  ruling  and  the  rejection  of 
the  prayers  offered  by  the  plaintiff  the  latter  excepted. 

There  is  no  question  as  to  whether  the  relation  of  master  and 
servant  existed  between  the  defendant  and  the  party  doing  the 
wrongful  act  complained  of ;  that  is  conceded.  But  the  question 
is  whether  the  act  of  driving  the  cow  out  of  the  oom-field  was 
within  the  scope  of  the  servant's  employment  under  the  circum- 
stances of  the  case. 

If  that  act  was,  either  expressly  or  by  fair  implication,  embraced 
within  the  employment  to  do  general  farm  work  on  the  defendant's 
farm,  then  it  is  clear  the  latter  is  liable  for  any  wrong  or  nei^iigen  to 
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committed  by  the  servant  in  doing  the  act  aathorized  to  be  done. 
Ill  one  sense,  where  there  is  no  express  command  by  the  mastefi  ail 
wrongful  acts  done  by  the  seryant  may  be  said  to  be  beyond  the 
scope  of  the  authority  given  ;  but  the  liability  of  the  master  fs  not  de- 
termined upon  any  such  restricted  interpretation  of  the  authority  and 
duty  of  the  servant.  If  the  servant  be  acting  at  the  time  in  the  coarse 
of  his  master's  service  and  for  his  master's  benefit,  within  the  scope 
of  his  employment,  then  his  act,  though  wrongful  or  negligent,  is 
to  be  treated  as  that  of  the  master,  although  no  express  command  or 
privity  of  the  master  be  shown.  This  general  principle  is  sanctioned 
by  all  the  authorities.  BaUtniore  £  Ohio  R,  Co.  v.  Blocker,  27  Md. 
2n ;  B,  <Sk  r.  Turnpike  Co.  v.  Boone,  45  id.  344  ;  TurbermBe  v. 
Stampe,  1  Ld.  Raym.  266;  Huzzey  v.  F%eld,%  C.  M.  ft  R  439;  &y- 
mour  V.  Greenwood,  7  H.  &  N.  354  ;  Limpus  v.  London  Oen.  Om* 
nibus  Co.,  1  H.  &  Colt  526 ;  Barwick  v.  English  Joint  Stock  B(mk 
L.  R.,  2  Exch.  2G2 ;  Wood  Mast  ft  Servt,  §  307,  and  the  ta- 
thorities  there  collected.  Therefore  the  fact  that  the  master  gare 
no  express  direction  in  regard  to  driving  the  cattle  out  of  the  corn- 
field and  did  not  know  of  their  being  in  it  until  after  the  doing  the 
injury  complained  of,  will  not  avail  to  exonerate  the  master,  if  tlie 
servant  was  acting  in  the  course  of  his  employment. 

Was  then  the  servant  acting  in  the  course  of  his  employment  ? 
What  is  embraced,  as  commonly  understood,  in  general  farm  work? 
In  the  very  nature  of  the  employment  there  must  be  some  implied 
authority  and  duties  belonging  to  it ;  and  this  as  well  for  the  pro- 
tection of  the  master  as  third  parties.  If  for  instance,  a  servant 
thus  employed  should  see  a  gate  open  or  a  panel  or  fence  doirn, 
through  which  a  herd  of  cattle  might  or  would  likely  enter  and 
destroy  his  master's  grain,  we  suppose  all  would  say,  that  it  woold 
be  the  positive  duty  of  the  servant  to  close  the  gate  or  put  np  tbe 
fence,  to  prevent  the  destruction  of  the  grain  ;  and  if  be  shoald 
pass  by  and  willfully  neglect  such  duty,  it  would  constitute  caose 
and  a  sufficient  justification  for  the  discharge  of  the  servant  H 
that  be  so,  how  much  more  imperative  the  duty,  where  as  in  this 
case,  in  the  absence  of  the  master,  the  servant  being  in  the  field  at 
work,  and  seeing  a  herd  of  cattle  break  into  the  field,  and  in  tbe 
act  of  destroying  the  com,  to  drive  out  the  cattle  and  thus  tosa^^ 
the  corn  from  destruction  ?  To  do  such  act,  for  the  preserratioa 
of  the  growing  crop,  must  be  regarded  as  ordinary  farm  work,  and 
such  as  every  farmer,  employing  a  servant  to  do  general  farm  wcA 
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woald  reaisonably  contemplate  and  have  a  right  to  expect  as  matter 
of  daty  from  the  servant.  The  servant  therefore  was  acting  in 
the  coarse  of  his  employment  in  driving  out  the  cattle,  and  if  he 
did,  while  driving  them  oat,  commit  the  wrong  complained  of,  the 
master  is  liable  therefor. 

It  follows  that  wo  cannot  concur  with  the  court  below  in  the  in- 
straction  ^ven  to  the  jury;  and  for  the  reasons  already  stated,  we 
think  the  first  and  second  prayers  offered  by  the  plaintiff  should 
hare  been  granted.  The  plaintiff's  third  prayer  seems  to  have  been 
iDtended,  not  so  much  as  an  instraction  upon  the  law  of  the  case, 
418  an  instruction  as  to  the  conclusion  of  fact  at  which  the  jury 
were  at  liberty  to  arrive  upon  finding  certain  other  facts.  This 
form  of  prayer  is  not  free  from  objection,  and  there  was  no  error 
in  rejecting  it 

Judgment  reversed,  and  neto  trial  awarded. 

KoTc  BT  THB  RspoBTBR. — See  8ttme  ▼.  JJUU,  45  Oonn.  44 ;  r.  c,  89  Am.  Rep.  685,  and  note 
640.  An  interesting  recent  Vngltoh  case,  defining  what  is  the  scope  and  course  of  a  eer- 
Tant's  employment  Is  8Uoen9  v.  Woodtoard^  C.  P.  Dlv.,  44  L.  T.  (N.  S.)  153.  The  plaintiff, 
a  pabHsher  and  bookseller,  occupied  the  ground  floor  of  the  same  house  in  which  the  de- 
fondant,  a  solicitor,  occupied  the  flrst  floor.  One  evening  when  the  defendant  was  absent 
from  his  office  his  derk  went  to  a  lavatory  in  the  defendant  *s  room,  and  left  the  water  tap 
tamed  on.  The  water  overflowed  the  basin  and  penetrated  through  the  floor  into  the 
pIsintifTs  premises.  A  separate  lavatory  was  provided  for  the  clerk,  and  he  had  strict 
ordeTB  from  the  defendant  not  to  enter  the  room  in  his  absence.  The  plaintiff  brought  an 
action  for  damages  for  negligenoe  against  the  defendant  in  the  mayor*s  court,  and  obtained 
a  verdict  t6r  £15  damages.  Htfld,  on  appeal,  that  the  negligent  act  of  the  clerk  which 
caused  the  damage  was  neither  within  the  scope  of  his  authority  nor  incident  to  his  em- 
ployment, and  there  was  no  evidence  to  be  left  to  the  Jury. 

Quova,  J.,  said:  "  I  am  of  opinion  that  the  verdict  should  be  entered  for  the  defendant. 
No  doubt  the  question  Is  a  very  nice  one,  and  may  come  very  near  the  line  as  to  whether  what 
was  done  was  within  the  scope  of  the  ser\'aii  .s  authority.  I  quite  agree  with  Mr.  Oandy 
that  there  arft  cases  where  a  prohibition  by  the  master  would  have  no  effect  to  rdleve  him 
from  liability,  or  where  at  all  events  the  question  was  one  for  the  Jury.  I  cannot  give  a 
precise  definition,  but  I  think  it  is  not  an  inappropriate  expression  to  say  that  the  act  or 
omission  of  the  servant  for  which  the  master  is  liable  must  be  something  incident  to  the  em- 
ptoymenL  The  two  cases  cited  point  out  very  clearly  that  line  of  distinction.  What  possible 
part  of  the  clerk's  employment  could  it  be  to  go  into  his  master's  room  and  use  the  lavatoiyf 
How  is  it  incident  to  his  employment?  It  was  no  more  a  portion  of  hi»  employment  than 
if  he  had  gone  up  two  pair  of  stairs  to  his  master's  bed-room  and  washed  his  hands  (here. 
He  had  no  business  to  be  there  at  all ;  it  was  neither  within  the  scope  of  his  authority,  nor 
incident  to  the  normal  duties  of  his  employment.  But  then  It  is  said  it  is  a  question  for  the 
Jmy.  That  Is  so  when  there  is  a  conflict  of  evidence ;  but  there  is  none  here.  The  plaintilTs 
evidence  was  only  a  case  of  probability;  that  water  was  found  to  flow  from  the  tap  having 
been  left  open  on  the  premises  of  the  defendant.  It  was  nothing  more  than  a  prima  facie 
esse  of  implied  liability,  and  If  there  is  positive  evidence  to  dispoee  of  that  It  is  a  sufficient 
answer.  li  is  uncontradicted  evidence.  There  was  nothing  to  leave  to  the  Jury.  The  de- 
fendant's evidence  was  quite  consistent  with  the  general  evidence  of  the  idalntlff,  and  I 
think  the  verdict  should  he  entered  for  the  defendant.  ** 

IjxMxt,  J . ,  said :  '*  I  am  of  the  same  opinion,  and  very  much  for  the  same  reasons,  and  I 
«in  only  add  that  I  cannot  understand  on  wnat  principle  one  man  Is  to  be  made  liable  for 
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the  negligent  aot  of  another  who  is  renDy  a  freepawcii'  on  his  pramlMB.   Fbr  ttab 
and  also  the  raaaona  more  ftiUy  expieaMd  bjmj  brother  Obovb,  I  think  the  fe^ 
be  entered  (or  the  defendant.  '* 
flee  3faddo£  v.  Broum^  afite»  W. 


MiTOHBLL  v.  SbIPBL. 

«aMd.  28L) 

i9M0m€fU— iM^— tflAtfn  not  impU&d — 9m>&rance  qf  mUUe^nsomUf. 

In  18d0,  the  owner  of  a  lot  built  two  hoaaeii  on  it,  one  fifteen  feet  front,  tbe 
•  other  twelve  and  one^half  feet  front  in  the  fimt  etory,  and  fifteen  fed 
in  the  upper  etories,  leaving  an  alley  of  two  and  one-ludf  feet  In  width 
between  them,  open  to  the  atreet,  thirty  feet  deep,  and  oommonicitin;  « 
the  inner  end  by  gates  with  the  rear  yards  of  both  houses,  the  tlmben  d 
the  latter  house  extending  across  the  alley  from  the  upper  stories,  and  mi' 
ing  in  the  wall  of  the  first  house.  The  alley  was  used  as  a  common  per* 
way  by  the  occupants  of  both  houses.  At  the  inner  end  of  theallej  t  fence 
at  right  angles  with  the  street,  extending  to  the  roar  of  the  lot,  divided  H 
into  equal  parts  of  fifteen  feet  each.  Access  could  be  bad  to  the  ^ 
through  the  house  or  from  a  lane  in  the  rear  of  the  premises.  The  bnilder 
and  his  widow  owned  both  houses  until  1865,  when  the  property  wu  told 
under  decree  to  W.,  who  in  that  year  sold  the  second  house  to  C  by  a  M 
including  the  alley,  without  reservation  of  any  right  in  it  to  the  oeeapiati 
of  the  other  house.  In  1868  W.  sold  the  first  house  to  &  1^  a  deed,  eDbcae- 
ing  no  part  of  the  alley,  nor  any  right  in  It.  Bdd,  that  the  owners  of  tbt 
fin>t  house  got  no  right  to  the  use  of  the  alley.    {8m  noUt  p.  415.) 

ACTION  of  damages  for  obstructing  an  alley.    The  epioios 
states  the  case.    The  plaintiff  had  judgment  below. 

Arthur  W,  Machen  and  R.  J,  Bauldin^  for  appellant. 
Thtmias  R,  Clendinen  and  George  7.  Beatt^  Jr.^  for  appellee. 

Miller,  J.  This  action  was  brought  in  December,  1878,  by  tbe 
appellee  against  the  appellant  to  recover  damages  for  closing  ud 
obstructing  an  alley  between  two  houses  then  separately  omied  bj 
the  respective  parties.  The  case  presents  an  important  and  interest- 
ing question  respecting  the  law  of  easements. 

The  facts  necessary  to  be  stated,  and  about  which  there  is  ^^ 
dispute  are  these :  In  the  year  1839,  Daniel  Oollins  became  the 
owner  under  a  lease  for  ninety-nine  yean  renewable  forever  of  a  M 
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of  groand  in  the  city  of  Baltimore,  fronting  thirty  feet  on  West 
8treety  and  extending  back  eighty  feet  to  Oould  lane,  a  public  alley 
twenty  feet  wide.  The  lot  was  then  vacant,  but  soon  after  his 
purchase  Collins  erected  thereon  two  brick  houses  fronting  on  West 
street  These  houses  were  built  about  the  same  time,  the  first 
having  a  front  of  fifteen  feet,  and  the  second  a  front  in  the  lower 
story  of  twelve  feet  and  six  inches,  and  in  the  upper  stories  of  fif- 
teen feet,  thus  leaving  an  alley  of  two  feet  and  six  inches  between 
them,  covered  by  the  joists  which  supported  the  second  floor  of 
the  second  house.  These  joists  projected  over  the  alley  and  into 
the  adjoining  wall  of  the  first  house.  The  alley  thus  covered  was 
open  to  the  street,  and  extended  back  between  the  houses  about 
thirty  feet.  At  its  inner  iarminus  two  gates  were  placed,  which 
opened  respectively  into  the  rear  premises  and  yards  of  each  house, 
and  it  was  used  by  the  occupants  of  each  as  a  common  passage-way 
to  and  from  the  street.  Each  house  had  us  usual  a  front  door 
opening  upon  the  street,  and  from  the  end  of  the  alley  a  fence  was 
built  which  extended  back  to  Qould  lane,  and  divided  the  lot  into 
two  parts,  giving  to  each  a  width  of  fifteen  feet  During  his  life, 
Collins  continued  the  owner  of  the  whole  property  and  occupied 
one  of  the  houses.  After  his  death  his  widow  became  the  owner 
under  his  will,  and  so  continued  until  the  year  1865,  when  by  an 
order  of  the  Orphans'  Court,  and  in  pursuance  of  a  power  con- 
tained in  the  will,  the  executor  of  Collins  sold  and  conveyed  the 
entire  property  to  Qcorge  T.  Waters. 

While  the  unity  of  possession  thus  continued,  it  is  very  clear  no 
casement  in  respect  to  this  alley  existed.  A  party  cannot  have  an 
easement  in  his  own  land,  inasmuch  as  all  the  uses  of  an  easement 
ure  fully  comprehended  in  his  general  right  of  ownership.  Oliver 
V.  Hook,  47  Md.  308.  But  this  unity  of  ownership  was  severed  on 
the  8th  of  June,  1865,  by  Waters,  the  owner,  who  on  that  day  sold 
and  conveyed  the  second  house  and  lot  to  George  W.  Chandler, 
from  whom  the  defendant,  through  several  mesne  conveyances, 
derived  his  title  to  tliesame.  This  conveyance  was  an  absolute  and 
unqualified  grant,  describing  the  property  by  metes  and  bounds, 
which  included  the  whole  of  this  alley,  and  contained  no  reserva- 
tion of  the  right  to  use  the  same  for  the  benefit  of  the  house 
and  lot  retained  by  the  grantor.  Waters  retained  ownership  of  the 
first  house  and  lot  until  the  29th  of  July,  1868,  when  he  sold  and 
eouveyed  the  same  to  the  plaintiff  by  a  similar  grant,  which  em« 
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braced  no  part  of  the  alley.  The  defendant  obtained  his  title  to 
the  second  house  and  lot  (as  before  stated  by  mestte  conyeyanoes 
from  Chandler,  the  first  grantee  thereof),  in  October,  1874,  and 
shortly  before  this  suit  was  brought,  prevented  the  plainti£F  from 
using  the  alley,  by  placing  upon  it  buildings  and  other  obBlractions. 
There  is  no  pretense  that  the  plaintiff  had  acquired  a  prescriptive 
right  to  use  the  alley,  nor  is  the  case  complicated  by  any  easements 
of  drainage  or  sewerage.  There  are  no  pipes  or  drains,  either  nnder- 
ground  or  otherwise,  from  one  house  to  the  other,  and  thence  to  a 
common  outlet,  nor  does  the  surface  drainage  pass  through  Ae 
alley.  The  proof  shows  that  the  natural  flow  of  surface  water, 
and  that  from  the  hydrants  on  both  premises  is  in  the  opposite 
direction,  toward  and  to  Gould  lane.  The  alley  was  therefore 
simply  a  convenient  passage-way.  Without  doubt  it  was  open  and 
apparent,  and  was  made  and  designed  by  Collins^  for  the  commoa 
use  and  benefit  of  both  houses,  and  was  in  fact  so  used  by  the 
occupants  of  both,  until  obstructed  by  the  defendant,  but  it  is 
equally  clear  that  Collins  and  those  who  succeeded  him  in  the 
ownership  of  both  could  have  closed  it,  and  rearranged  the  premises 
at  pleasure  The  real  question  in  the  case  then  is  :  Does  the  lav 
attach  to  the  unqualified  grant  in  1865,  from  Waters  to  Chandler, 
of  the  second  house  and  lot,  by  metes  and  bounds,  which  include 
the  whole  of  this  alley,  an  implied  reservation  of  the  use  of  it  for 
the  benefit  of  the  house  and  premises  retained  by  the  grantor  f 
Upon  this  point,  our  investigations  have  led  us  to  an  examination 
of  the  large  number  of  authorities  cited  by  counsel,  as  well  as  many 
others,  and  upon  no  question  have  we  found  so  great  a  contrariety 
of  judicial  opinions  and  dicta^  if  not  of  actual  decisions. 

There  is  a  general  concurrence  of  authority,  both  in  England  and 
in  this  country  in  support  of  the  proposition,  that  on  the  grant,  by 
the  owner  of  a  tenement,  of  part  of  that  tenement  as  it  is  then 
used  and  enjoyed,  that  will  pass  to  the  grantee  all  those  easements 
which  are  necessary  to  the  reasonable  enjoyment  of  the  property 
granted,  and  which  have  been,  and  are  at  the  time  of  the  grant 
used  by  the  owner  of  the  entirety  for  the  benefit  of  the  part 
granted,  and  so  it  was  decided  by  this  court  in  Janes  v.  Jenkin$t 
34  Md.  1.  But  the  question  here  is,  whether  upon  snch  a  grant, 
the  law  will  engraft  a  reservation  of  such  easements  in  &vor  of  the 
part  retained  by  the  grantor.  Upon  this  point,  the  authorities  ii 
England,  until  quite  recently,  have  been  conflicting.    As  eai^ 
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the  case  of  Palmer  v.  Fletcher^  1  Lev.  J22,  the  question  was 
mooted,  but  there  was  a  difference  of  opinion  among  the  judges, 
and  it  was  not  decided.  The  subsequent  case  of  Nicholas  v.  Cham- 
berlaifi,  3  Gro.  Jac.,  121,  was  decided  upon  demurrer,  and  in  the 
report  of  it,  the  pleadings  are  not  given.  It  has  been  often  cited, 
and  sometimes  for  the  purpose  of  sustaining  the  position  that  in 
all  cases  of  what  are  termed  apparent  and  continuous  easements, 
the  doctrine  of  implied  reservation  stands  upon  exactly  the  same 
footing  as  the  doctrine  of  implied  grant,  but  in  so  far  as  it  may  be 
thought  to  sustain  that  position,  we  have  the  high  authority  of 
Thesioeb,  L.  J.,  who  delivered  the  judgment  of  the  Court  of 
Appeal  in  Wheeldon  v.  Burrows,  12  Ch.  Div.  31,  for  the  statement 
that  it  has  again  and  again  been  overruled.  If  however  in  addi- 
tion to  the  doctrine  of  implied  grant,  it  merely  decides  that  there 
may  be  an  implied  reservation  of  what  are  termed  easements  of 
necessity,  then  it  is  quite  in  accord  with  other  English  authorities. 
In  the  latter  case  of  Tenant  v.  Ooldwin,  2  Ld.  Raym.  1089,  so 
great  a  judge  as  Lord  Holt,  in  delivering  the  judgment  of  the 
court,  refers  to  Fletcher  \.  Palmer^  and  says:  **If  indeed  the  builder 
of  the  house  seUs  the  house,  with  the  lights  and  appurtenances, 
he  cannot  build  upon  the  remainder  of  the  ground  so  near  as  to 
stop  the  lights  of  the  house,  and  as  he  cannot  do  it,  so  neither  can 
his  vendee.  But  if  he  had  sold  the  vacant  piece  of  ground  and 
kept  the  house  without  reserving  the  benefit  of  the  lights,  the  ven- 
dee might  build  against  the  house.  But  in  the  other  case  where  he 
seUs  the  house,  the  vacant  piece  of  ground  is  by  that  grant  charged 
with  the  lights."  Here  the  doctrine  of  implied  reservation  is 
plainly  denied.  In  the  first  edition  of  Oale  on  Easements,  the 
learned  author  sets  out  the  doctrine  of  the  French  law,  to  the  effect 
that  if  the  proprietor  of  two  heritages,  between  which  there  exists 
an  apparent  and  continuous  servitude,  disposes  of  one  of  them 
without  any  stipulation  in  the  contract  respecting  the  servitude,  it 
continues  to  exist,  actively  or  passively,  in  favor  of  the  heritage 
alienated  or  upon  it  And  with  this,  he  says,  the  English  law  ap- 
pears to  agree,  and  declares  that  the  only  opposition  to  this  doctrine 
is  the  opinion  of  Lord  Holt  in  Tenant  v.  Ooldwin,  which  be  pro- 
nounces a  mere  dictum,  or  at  most,  an  opinion  founded  probably 
upon  the  civil  law,  whereas  the  doctrine  of  the  English  law  on  this 
subject  is  probably  of  French  origin.  In  the  case  of  Pyer  v.  Car^ 
ier^XYL.  i,  N.  916,  the  Court  of  Exchequer  adopted  this  statement 
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of  Mr.  Gale,  and  practically  denied  the  existence  in  such  cases  of 
any  distinction  between  an  implied  grant  and  an  implied  reserva- 
tion with  reference  to  such  easements.  But  this  case  soon  gave 
rise  to  controrersy.  It  is  supposed  to  have  been  approved  by  the 
House  of  Lords  in  Ewart  v.  Cochrane^  9  Jur.  925,  but  that  case, 
which  was  an  appeal  from  the  Court  of  Sessions  in  Scotland,  onlr 
involved  the  question  whether  that  was  an  implied  grant  of  the 
easement  The  plaintiffs  were  the  owners  of  a  tannery,  and  the 
defendant  was  the  owner  of  the  adjoining  house  and  garden.  Both 
properties  at  one  time  belonged  to  the  same  owner,  and  there  was 
a  drain  carrying  off  the  surplus  water  from  the  tanyard  intoaoe^ 
pool  in  the  adjoining  garden,  where  it  disappeared  by  absorption. 
The  tannery  was  sold  by  the  common  owner  in  1819  to  a  party 
under  whom  the  plaintiffs  derived  title,  and  the  defendant  pnr- 
chased  the  house  and  garden  in  1853,  and  then  stopped  up  the 
drain.  The  court  below  decided  in  favor  of  the  plaintifb,  on  the 
ground  that  there  was  an  implied  grant  of  the  easement  by  the  con- 
veyance of  the  tannery  in  1819.  In  the  House  of  Lords,  the 
chancellor  (Lord  Campbell)  said:  ^^ The  ground  on  which  I  pro- 
ceed is  this  —  that  this  is  a  servitude  which  the  grant  implies.  I 
cannot  entertain  the  slightest  doubt  upon  that.  I  mean  on  the 
grant  accompanied  by  the  enjoyment  which  existed  at  the  time 
the  grant  was  made.''  He  then  cites  Pyer  v.  Carter,  as  sustaining 
this  position  of  an  implied  grant,  as  the  opinion  of  the  Court  of 
Exchequer  undoubtedly  does,  and  in  Jaties  v.  Jenkins  it  was  cited 
by  this  court  for  the  same  purpose  only.  In  neither  of  these  cases 
did  any  other  question  than  that  of  an  implied  grant  arise.  In  fche 
subsequent  case  of  Whits  v.  Baas,  7  H.  &  N.  722,  the  Court  of  Ex- 
chequer itself  decided  in  direct  conflict  with  the  doctrine  of  implied 
reservation  it  had  previously  announced  in  Pyery.  Carter.  That 
case  may  be  stated  thus  r  The  owners  in  fee  of  a  house  and  adjoin- 
ing land  in  1856  conveyed  the  land  to  the  defendant,  and  in  1857 
sold  the  house  to  the  plaintiff,  and  it  was  held,  all  the  judges  con- 
curring, that  the  plaintiff  could  maintain  no  action  against  the 
defendant  for  building  on  the  land  so  as  to  obstruct  the  light  and 
air  which  formerly  came  to  the  windows  of  his  house.  Chakkbli%B., 
quotes  with  entire  approval  the  opinion  of  Lord  Holt  in  Tewmi'^' 
Goldwin,  and  Wilde,  B.,  says  :  ''It  is  said  that  the  owners  who 
conveyed  to  the  trustees  the  reversion  in  fee  of  the  land,  having  st 
that  time  themselves  the  use  of  the  neighboring  hoase,  is  a  ciicam* 
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stance  from  which  it  ought  to  be  implied,  that  in  granting  fully 
and  freely,  as  they  did,  the  land,  they  meant  to  restrict  the  grantees 
in  bnilding  upon  it  No  authority  has  been  cited  for  that  position. 
The  only  authority  that  at  all  approaches  that  view  is  the  case  of 
Pinnington  v.  OcMandy  9  Exch.  1;  but  all  that  case  decided  is  that 
the  court  might,  as  matter  of  law,  imply  a  reservation  of  way  where 
it  was  a  way  of  necessity.  To  this  extent  the  law  has  gone  —  that 
where  the  owner  of  a  close  surrounded  by  his  land  grants  the  close 
to  another  without  any  express  reservation  of  a  way,  if  there  is  no 
other  means  of  getting  to  the  close,  the  law  will  imply  a  way  over 
the  grantor's  land  as  incident  to  the  grant  That  is  no  authority 
for  implying  in  this  case  a  restriction  upon  the  grantees  of  the  land 
that  they  shall  not  build  upon  it  so  as  to  obstruct  the  light  and  air 
of  the  plaintifiPs  house." 

Next  is  the  case  of  Suffield  v.  Browriy  4  De  6.  I.  S.  185,  in  which 
Lord  Chancellor  Westbury,  in  a  very  vigorous  opinion,  assails  the 
doctrine-of  implied  reservation  announced  by  Mr.  Gale  and  adopted 
in  Pyer  v.  Carter,  and  he  holds,  that  to  imply  a  grant  or  reserva- 
tion of  an  easement  as  arising  upon  disposition  of  one  of  two  adjoin- 
ing tenements  by  the  owner  of  both,  where  the  easement  had  no 
legal  existence  anterior  to  the  unity  of  possession  and  is  not  one  of 
necessity,  is  a  theory  in  part  not  required  by,  and  in  other  part 
inconsistent  with  the  principles  of  English  law  which  regulate  the 
effect  and  operation  of  grants  of  real  property;  that  if  the  grantor 
intends  to  reserve  any  right  over  the  property  granted,  it  is  his  duty  to 
reserve  it  expressly  in  the  grant,  and  the  operation  of  a  plain  grant, 
not  pretended  to  be  otherwise  than  in  conformity  with  the  contract 
between  the  parties,  ought  not  to  be  limited  and  cut  down  by  the 
Miction  of  an  implied  reservation  ;  and  that  the  grantor  cannot  dero- 
gate from  his  own  absolute  grant  so  as  to  claim  rights  over  the 
thinggranted,evenif  there  were  at  the  time  of  the  grant,  continuous 
and  apparent  easements  enjoyed  by  an  adjoining  tenement  which 
remains  the  property  of  the  grantor.  With  respect  to  implied 
reservations  in  such  cases,  he  says:  "  This  is  a  very  serious  and 
alarming  doctrine ;  I  believe  it  to  be  of  very  recent  introduction  ; 
and  it  is  in  my  judgment  unsupported'  by  any  reason  or  principle 
when  applied  to  grants  for  valuable  consideration."  It  is  said,  how- 
ever, that  the  facts  of  this  case  did  not  require  the  announcement 
of  snch  an  opinion,  and  that  Pyer  v.  Carter,  if  overturned  by  Suffield 
V.  Brown,  has  been  set  up  again  by  the  decision  in  Watts  v.  Kelson, 
Vol.  XXXVT  —  52 
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L.  R.,  6  Oh.  App.  166.  It  is  true  that  in  the  course  of  the  argn* 
ment  in  that  case  expressions  fell  from  several  of  the  judges  af^ror- 
ing  otJ\/er  v.  Carter^  bat  in  the  considered  opinion  of  the  conrt, 
delivered  by  Hellish,  L.  J.,  we  find  no  disapproval  of  SuffiM^. 
Brawny  nor  any  approval  of  the  doctrine  of  implied  reservation 
contained  in  Pyer  v.  Carter^  and  besides  the  only  question  the  court 
had  to  decide  in  that  case  was  what  passed  by  the  grant  After 
this.  Lord  Ohancellor  Ghklmsfobd,  who  had  participated  m  tbe 
decision  of  Etoart  v.  Cochrane^  expressed  in  the  case  of  Oraubf  t. 
Lightotvlery  L.  R.,  2  Gh«  App.  478,  his  entire  approval  of  what  was 
said  by  Lord  Wbstbuby  in  Suffidd  v.  Braton,  and  concnrred  with 
him  in  refusing  to  accept  Pyer  v.  Carter^  as  an  authority.  Still 
later  the  judges  of  the  Common  Pleas  Division  in  Ellis  v.  Man- 
chester Carriage  Company ^  L.  R.,  2  G.  P.  Div.  13,  followed  the  cue 
of  White  V.  Bassy  and  the  decision  of  Kindebsley,  V.  G.,  in  Cur- 
riers*  Company  v.  Corbett^  2  Dr.  &  Sur.  355,  and  quote  again  with 
approval  the  opinion  or  dictum  of  Lord  Holt  in  Tenant  v.  Ooldwin. 
Finally  in  the  recent  case  of  Wheeldon  v.  Burrows,  L.  R,  12  Ch. 
Div.  31,  decided  in  June,  1879,  the  question  again  arose  and  vas 
directly  presented,  the  facts  of  the  case  being  similar  to  those  in 
White  V.  Bass.  The  case  was  elaborately  argued  before  Vice-Cban- 
cellor  Bacon,  and  in  the  Gourt  of  Appeal,  before  Lords  Jostioes 
Thesiger,  James  and  Bag  allay.  In  an  able  and  extended  opin- 
ion, delivered  by  Thesiger,  L.  J.,  all  the  leading  English  decisions 
are  reviewed,  and  as  the  result  of  this  review  two  propositions  are 
stated :  First,  that  all  these  continuous  or  apparent  easemente,  or 
in  other  words,  all  these  easements  which  are  necessary  to  the  rea- 
sonable enjoyment  of  the  premises  granted,  and  which  have  been 
and  are  at  the  time  of  the  grant  used  by  the  owner  of  the  entiretf 
for  the  benefit  of  the  part  granted,  will  pass  to  the  grantee  under 
the  grant.  Second,  that  if  the  grantor  intends  to  reserve  anj 
right  over  the  tenement  granted,  it  is  his  duty  to  reserve  it  expregdj 
in  the  grant,  and  to  this  the  only  exception  is  of  ways  or  easements 
of  necessity.  Both  these  generaJ  rules  are  founded  upon  the  maxim 
that  "  a  grantor  shall  not  derogate  from  his  grant.''  This  principle 
is  deeply  embedded  in  the  common  law,  and  is  universally  applie<i 
by  the  courts  whenever  they  have  occasion  to  construe  or  determine 
the  effect  of  a  grant.  By  these  recent  decisions  the  doctrine  of  an 
implied  reservation  in  such  cases  of  all  such  easements  as  aie 
tioned  in  the  first  proposition  is  utterly  repudiated,  and  the 
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of  Py0r  y.  Carter  to  that  extent  oyerrnled  as  a  break  in  the  current 
of  anthority  on  this  point 

Such  is  the  present  state  of  English  authority  upon  this  qnestioo, 
and  the  law  in  that  country  seems  at  last  to  be  placed  upon  a 
reasonable  and  solid  foundation.  If  there  was  a  uniform  current 
of  decisions,  or  even  if  the  decided  weight  of  judicial  authority  in 
this  country  were  to  the  contrary,  we  should  not  hesitate  to  follow 
it,  but  we  do  not  find  such  to  be  the  case.  A  large  majority  of 
the  American  decisions  which  we  have  examined  are  cases  falling 
directly  under  the  first  proposition  above  stated,  and  in  them  we 
find  the  doctrine  of  Gale  on  Easements  and  Pyer  v.  Carter  not  nn- 
frequently  cited.  Others  are  cases  of  simultaneous  sales  of  parts 
of  the  entire  property,  either  privately  or  at  auction,  or  under  de- 
crees or  judgments,  and  these  are  also  brought  within  the  first 
proposition.  The  law  in  such  cases  is  clearly  stated  in  Swans- 
borough  v.  Coventry y  9  Bing.  306,  where  it  is  said  by  Tindal,  0.  J.: 
"  It  is  well  settled  by  the  decided  cases  that  where  the  same  person 
possesses  a  house  having  the  actual  use  and  enjoyment  of  certain 
lights,  and  also  possesses  the  adjoining  land,  and  sells  the  house  to 
another  person,  although  the  lights  bo  new,  he  cannot,  nor  can  any 
one  who  claims  under  him,  build  upon  the  adjoining  land  so  as  to 
obstruct  or  interrupt  the  enjoyment  of  those  lights.  This  princi- 
ple is  laid  down  by  Twisdbn  and  Wyndham,  JJ.,  in  Palmer  v. 
Flelcher,  1  Lev.  122,  that  no  man  shall  derogate  from  his  own 
grant.  The  same  law  was  adhered  to  in  the  case  of  Coz  v.  Matthews^ 
1  Ventr.  237,  by  Lord  Holt  in  Roawell  v.  Pryor,  6  Mod.  116,  and 
in  the  later  case  of  Crompton  v.  Richards,  1  Price  27.  And  in  the 
present  case  the  sales  to  the  plaintifF  and  the  defendant  being  sales 
bv  the  same  vendor,  and  taking  place  at  one  and  the  same  time  we 
think  the  rights  of  the  parties  are  brought  within  the  application 
of  this  general  rule  of  law."  Others  again  are  cases  of  devises 
nnder  wills  or  of  partition  among  parceners  or  tenant/  in  common, 
under  statutory  provisions  accompanied  with  allotment  of  dower  to 
the  widow.  In  case  of  a  will  the  devisees  of  the  several  parts  take 
at  one  and  the  same  time  and  under  one  and  the  same  instrument, 
and  hence  the  law  of  simultaneous  sales  is  strictly  applicable 
also  in  cases  of  partition,  the  parties  take  the  several  parts  allotted 
to  them  under  the  same  proceeding  to  which  their  separate  titles 
are  all  referable,  and  thence  is  no  priority  of  date  between  thenu 
Brakely  v.  Sharp^  2  Stock.  Gh.  209.    Besides  in  such  cases,  as  was 
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said  by  this  court  in  Kilgour  v.  Ashxyrn^  5  H.  &  J.  82,  it  is  madi 
the  duty  of  the  commissioners  dividing  the  estate  to  take  into  con- 
sideration all  the  advantages  and  disadvantages  attending  the 
several  parts,  to  value  the  same  accordingly,  and  to  make  diviflioo 
and  allotment  upon  the  basis  of  such  consideration  and  valnataao. 

In  short,  after  a  careful  examination  of  the  numeroue  authorities 
in  this  country  to  which  our  attention  has  been  called,  we  bsve 
found  but  one  prominent  decision  by  a  court  of  last  resort  in  whicb 
the  doctrine  of  implied  reservation  in  a  case  analogous  to  the  one 
before  us  has  been  sustained,  where  the  facts  were  such  as  fiiirlj  to 
present  the  question  for  determination.  That  is  the 'case  of  Se^ftri 
V.  Levafi,  8  Barr,  383,  in  which  the  opinion  of  the  court  sustainin; 
the  doctrine  was  delivered  by  Chief  Justice  Oibsok  in  his  nsiul 
forcible  and  vigorous  style.  Two  however  of  the  five  judges  dis- 
sented, and  in  the  course  of  his  opinion  the  chief  justice  vu 
obliged  to  set  aside  the  opposing  authorities  of  Burr  v.  Jfitti,  21 
Wend.  292,  and  Preble  v.  Reed,  17  Me.  175.  Against  this  case  may 
be  placed  the  decison  in  Carbrey  v.  Willis,  7  Allen,  364  (where  siio 
the  facts  presented  the  question),  in  which  it  was  said  by  the 
Supreme  Court  of  Massachusetts:  *'  But  where  there  is  a  gmntof 
land  by  metes  and  bounds  without  express  reservation,  and  with 
full  covenants  of  warranty  against  incumbrances,  we  think  there  is 
no  just  reason  for  holding  that  there  can  be  any  reservation  by  im 
plication,  unless  the  easement  is  strictly  one  of  necessity.  Where 
the  easement  is  only  one  of  existing  use  and  great  oonvenienoe,  bot 
for  which  a  substitute  can  be  furnished  by  reasonable  labor  and 
expense,  the  grantor  may  certainly  cut  himself  off  from  it  byhii 
deed,  if  such  is  the  intention  of  the  parties.  And  it  is  difficult  to 
see  how  such  an  intention  could  be  more  clearly  and  distinctlT 
intimated  than  by  such  a  deed  and  warranty."  In  a  subeeqnent 
case  in  the  same  State,  Randall  v.  McLaughlin,  10  AlleD,  36^ 
notice  is  taken  of  the  fact  that  the  authority  of  Pyer  v.  Garter  bad 
then  recently  been  wholly  denied  by  the  chancellor  of  England  is 
the  opinion  given  in  Suffield  v.  Brown,  which,  says  the  court, 
^'contains  an  elaborate  review  of  the  whole  doctrine,  resoltiDf  in 
conclusions  substantially  like  those  to  which  we  came  in  Ooftref  ^ 
Willis. 

But  the  decision  of  our  predecessors  in  McTavish  v.  CarnH,  f 
Md.  352,  has  been  pressed  upon  our  attention  by  the  appellee ' 
counsel.    That  was  a  case  peculiar  in  its  facts  and  circumstuioet* 
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A  father  who  owned  a  large  tract  of  land  on  which  there  was  a  mill, 
mill-dam,  race  and  roadway  for  repairing  it,  conyeyed  bya  volnntary 
deed  of  gift  the  portion  on  which  the  dam,  race  and  road  were  situ- 
ated to  his  daughter  without  reservation,  and  subsequently  by  a 
like  deed  conveyed  the  portion  on  which  the  mill  was  located  to  his 
SOD,  and  in  both  deeds  reserred  a  life  estate  to  himself.  The  court  held 
that  the  grantee  of  the  portion  on  which  the  mill  was  situated  was 
entitled  to  the  use  of  the  dam,  race  and  road  upon  the  principle  of 
legal  necessity,  but  also  adverted  to  the  fact  as  distinguishing  that 
case  from  the  authorities  there  cited,  that  the  two  deeds  gave  the 
grantees  the  right  of  possession  at  the  same  time,  viz.,  upon  the  death 
of  the  grantor,  he  having  reserved  to  himself  a  life  estate  in  both  par- 
cels of  land.  There  was  in  fact  therefore  no  antecedence  of  title 
or  one  grantee  to  the  other,  and  in  view  of  the  anthorities  to  winch 
we  have  referred,  the  decision  of  that  case  might  well  have  been 
rested  xm  that  point  alotie.  But  it  was  in  other,  reqieots  materially 
different  from  the  present  case,  and  cannot  control  its  decision. 
Neither  in  liiat  case  nor  in  that  of  Oliver  v.  Hook,  47  Md.  301, 
were  the  views  of  Gale  on  Easements,  adopted  further  than  in  ref- 
erence to  implied  grants,  and  in  the  latter  case,  it  was  held  upon 
abundant  authority,  that  even  the  doctrine  of  implied  grants  had 
no  application  to  the  case  of  an  ordinary,  open  and  unindosed  way 
not  being  at  the  time  of  the  grant  an  existing  easement 

Finding  then  no  binding  decision  of  this  court  and  no  decided 
preponderance  of  authority  in  this  country,  to  prevent  us  from  fol-* 
lowmg  the  law  as  it  has  recently  been  settled  by  the  decisions  in 
England,  and  being  satisfied  the  distinction  so  clearly  drawn  in 
those  decisions  between  what  has  been  called  an  implied  grant,  and 
what  has  been  attempted  to  bo  established  under  the  name  of  an 
implied  reservation,  is  not  only  founded  in  reason,  but  has  existed 
almost  as  far  back  as  the  law  upon  the  subject  can  be  traced,  we 
shall  apply  it  to  the  case  before  us. 

It  remains  ihen  to  ascertain  whether  this  alley  is  a  way  of  neces- 
sity, so  as  to  fall  vnthin  the  exception  to  the  second  proposition 
stated  in.  Whe$ldon  v.  Burrows.  Among  the  cases  coming  under 
this  exception,  reference  may  be  made  to  Pinnington  v.  Oalland,  9 
Exch.  1,  and  Davis  v.  Sear,  L.  R.,  7  Eq.  427.  In  those  cases  the 
vaj8  in  question  were  ways  of  necessity,  and  the  decisions  went 
npon  that  ground.  But  we  are  all  clearly  of  opinion  this  alley  is 
iu>tsiieh  a  way.    We  adopt  as  entirely  applicable  to  the  present  ease, 
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\vhat  was  said  in  Dodd  v.  Burchell,  1  H.  &  G.  113,  by  Wilde, B.,  viz, 
-'Ik  appears  at  the  time  of  the  grant  iu  respect  of  which  the  righs 
of  way  is  claimed,  there  was  a  way  from  the  house  into  the  garden, 
and  that  way  now  exists.  But  it  is  said  the  way  now  claimed  is 
more  conyenient  than  the  other.  Then  comes  the  question  whether 
the  plaintiff  can  claim  it  as  a  way  of  necessity,  on  account  of  its 
great  superiority  over  the  other  way.  It  seems  to  me  that  it  voaM 
be  most  dangerous  to  hold,  that  where  a  deed  is  silent  as  to  any 
reservation  of  a  way,  the  one  that  is  more  conyenient  to  use  than 
another  way  must  exist  as  a  way  of  necessity.  There  is  no  foun- 
dation whatever  for  such  a  doctrine."  When  the  deed  of  1865  from 
Waters  to  Chandler  was  executed,  access  to  the  yai'd  and  kitchen 
of  the  house  retained  by  the  grantor  could  be  had,  not  only  through 
the  front  door  of  the  house,  but  from  Gould  lane  in  the  rear.  Sach 
public  lanes  or  alleys  are  to  be  found  in  almost  every  part  of  the 
city  of  Baltimore,  and  were  made  for  the  very  purpose  of  affordrag 
access  to  yards  and  kitchens  which  could  not  otherwise  be  reached 
save  through  the  front  doors  of  the  houses.  Most  of  the  dwellings  in 
that  city  have  such  alleys  in  the  rear,  and  uo  entrance  from  the  front 
except  a  door  which  opens  into  a  hall  or  front  room.  It  is  true  the 
proof  shows  there  was  a  brick  stable  on  the  plaintiffs  lot  fronting 
on  Gould  lane,  but  it  was  built  by  the  plaintiff  himself,  and  not 
until  after  the  year  1872.  If  this  obstructed  access  f rom  OoaU 
lane,  it  was  the  plaintiff's  own  fault  He  certainly  could  notbv 
his  own  act,  without  consent  and  against  the  rights  of  the  defend- 
ant, convert  this  alley  from  a  way  of  convenience  to  a  way  of  neces- 
€ity.  Whether  it  is  a  way  of  necessity  or  not,  must  depend  npon 
the  state  of  things  existing  at  the  date  of  the  deed  of  1865,  and  not 
Twith  reference  to  the  changes  subsequently  made  by  the  plaintiff  on 
his  own  premises.  At  that  time  the  alley  was,  as  it  is  now,  useful 
and  convenient,  but  it  was  not  what  the  law  regards  asavajof 
necessity. 

But  it  has  been  further  argued,  there  ought  to  4)e  an  implied 
i reservation  of  this  alley,  because  that  part  of  the  house  granted  by 
the  deed  of  1865,  which  is  above  the  alley,  is  supported  by  the  wiO 
of  the  house  retained  by  the  grantor.  The  contention  on  this  point 
is,  that  the  alley  and  this  support  afforded  the  granted  house  iMto 
a  case  of  reciprocal  easements.  But  we  do  not  see  how  the  fict> 
that  there  may  be  an  implied  grant  of  this  easement  or  right  ot 
support,  can  be  held  to  take  from  the  grantee  the  ground  vsedfof 
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the  alley,  which  was  expressly  granted  to  him  without  reservation. 
The  two  ai'e  not  necessarily  or  inseparably  connected.  The  case  is 
not  like  that  of  Ridiards  v.  Rose^  9  Ezch.^lS^where  a  block  of  honses 
on  a  plot  of  ground  were  so  built  together  by  the  same  owner  as  neces- 
sarily to  require  mutual  support  In  that  case  it  was  held  that 
there  was,  either  by  a  presumed  grant  or  by  a  presumed  reservation, 
a  right  to  such  mutual  support,  so  that  the  owner  who  sells  one  of 
the  honses  as  against  himself  grants  such  right,  and  on  his  own 
part  also  reserves  the  right,  and  consequently  the  same  mutual  de- 
peudence  of  one  house  upon  its  neighbor's  still  remains.  This 
furnishes  another  instance  of  an  easement  of  necessity  within  the 
•exception  to  the  general  rule  forbidding  implied  reservations.  The 
present  case  however  is  quite  different.  It  does  not  come  up  to 
that  case,  nor  does  it  touch  the  cases  or  the  law  of  party  walls,  nor 
«ven  that  of  an  alley  situated  and  constructed  in  the  manner  de- 
scribed in  the  case  of  Dowling  v.  Hennings,  )10  Md.  179. 

It  follows  that  there  was  error  in  granting  the  instruction  given 
by  the  court,  and  for  this  the  judgment  must  be  reversed.  The 
court  however  was  clearly  right  in  excluding,  at  the  instance  of 
the  defendant,  the  agreement,  under  seal,  between  Chandler  and 
Waters,  of  the  8th  of  June,  1865,  which  professes  to  grant  the  com- 
Uion  use  of  this  alley.  That  instrument  was  never  recorded,  and 
uiis  not  embodied  in  or  referred  to  by  the  deed  of  the  same  date, 
liean  have  no  effect  in  determining  the  construction  or  operation  of 
that  deed,  nor  can  it  in  any  wise  affect  the  rights  of  the  parties  to 
this  BuiL  It  therefore  plainly  appears,  from  the  record  before  us, 
that  the  plaintiff  has  no  ground  of  action  on  account  of  the  ob- 
struction complained  of,  and  it  hence  becomes  the  duty  of  this 
court  not  to  award  a  new  trial. 

Judgment  reversed,  and  new  trial  refused. 

Ncn  BT  THE  Rbpobtbr.  —  I.  On  the  general  subject  of  easements  by  neoessltj  Xr.  God« 
ilAnl  says  (EaaemeatB,  98):  **  Opinion  on  this  has  varied  from  time  to  time;  but  though 
^here  Is  an  expression  of  opinion  in  a  recent  case  which  tends  the  other  way,  the  question 
maj  be  asked  whether  it  is  not  reasonable  and  proper  to  limit  the  existence  of  these  rights 
V>  cases  in  which  there  is  an  absohite  necessity,  and  to  permit  them  in  no  other!  \*  '*  Does 
it  not  seem  unreasonable  that  easements  of  necessity  should  be  aUowed  and  be  presumed 
<o  be  granted  In  cases  in  whicdi  therp  is  no  absolute  necessity  for  their  existence?*'  On 
the  paiiicniar  subject  of  ways  by  necessity  he  says  (p.  S67):  "  A  way  of  necessity  can  be 
■cquired  only  wheo  a  land-owner  has  no  other  way  to  his  ground .  It  has  sometimes  been 
thought  that  a  way  of  necessity  could  be  claimed  if  a  person  had  none  but  an  inconven* 
init  way  to  his  land,  and  this  vle^  has  been  supported  by  a  dictum  of  Mansfisld,  C.  J.,  in 
"ttie  esse  of  Morris  r.  Edinffton,  8  Taunt.  81.  That  learned  judge  said:  *I  say  nothing  of 
"^hat  is  a  way  of  neoaastty ;  I  know  not  how  It  has  been  expounded,  but  it  would  not  be  a 
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great  stralch  to  oaU  that  a  neeoMaiy  way  without  which  the  most  ooovenleiit  and ; 
able  mode  of  6nJ<griiig  the  premiaes  could  not  be  had;  aiid  a  aimHar  Tiew  wai 
with  lecafd  to  a  watercoovae  in  a  recent  caae  ( WaiU  ▼.  Keimny  L.  B^  6  Ch.  Apfi.  i»i .  ba 
the  balance  of  authority  shows  that  a  man  cannot  acquire  a  way  of  norfusiljr  if  he  latuif 
other  means  of  access  to  his  land,  however  incouTenient  it  may  be,  than  by  irairrfnf  oier 
his  neighbor's  aoil.*'  Gtthig  HobMi  ▼.  Qcring^  t  Bing.  7B;  Proctor  v.  Hodgtgi^  10  Eak- 
aM;  i)oddT.Blif>6lMO,lH.AG.l]3.  Mr.  Beonett,  in  his  additions  to  Mr.  Ooddaid's  voct 
p.  270,  says:  "Perhaps  by  'necessity*  is  not  meant  an  *  absolute  physical  ueua«irr ' 
Probably  a*  reasonable  necessity '  would  be  suiBcient,as  if  a  way  over  the  land  of  tie 
party  claiming  the  right  could  not  be  made  without  unreasonable  labor  and 
Mere  convenienoe  will  not  be  sufficient,  nor  eren  *great  ccuTenieace.*  ** 

Washburn  (Basements,  SSS)  says:  **Aa  to  the  question,  what  conafeitntes  a 
sufficient  to  raise  an  implied  grant  of  a  right  of  way,  some  courts  have  been  iadiaed  ta 
hold  that  it  need  not  be  absolute  and  irresistible,  and  that  a  mere  inconTeolenee  nay  ben 
great  as  to  raise  such  an  implication.  But  the  law  seems  to  be  now  settled  beyond  eoo- 
troverey,  that  In  the  language  of  the  court  in  JfeDonold  ▼.  Xffndoll,  S  Bawie,  4K,  *TW 
right  of  way  of  necessity  over  the  land  of  another  is  always  of  jCrief  nwuMftg,  sad  Ika 
necessity  must  not  be  created  by  the  party  claiming  the  right  of  way.  It  never  eziaft 
where  a  man  can  get  to  his  property  through  his  own  land.  That  the  way  thrao^  hie  c«i 
land  is  too  steep  or  too  narrow  does  not  alter  the  case.  It  is  only  where  there  ie  never 
through  his  own  land  that  the  right  of  way  OTcr  the  land  of  another  can  exist.  Thst  ap0> 
son  claiming  a  way  of  necessity  has  already  one  way  is  a  good  plea,  and  bars  the  pUelif.* 
A  way  of  neeeesity  e*  ei  lerwrtnt  imports  a  right  ^  pesesgn  ihroagli  tiie  land  of  < 
being  indispensable.  Nor  can  one  daim  a  way  of  neneaeity  because  of  its  superior  ( 
ience  over  another  way  which  he  has.  '* 

Hie  following  are  the  principal  cases  illustrating  the  foregoing  text: 

In  Hcimu  ▼.  OorCn(r,  2  Bing.  7ft,  it  was  held  that  a  way  of  necosrity  is  limited  bjtb» 
necessity  which  created  it,  and  ceases  If  at  any  subsequent  period  the  party  entitled  to  it 
can  approach  the  place  to  which  it  led  by  passing  over  his  own  land.  Basr,  C.  J^  eiid: 
**  If  this  were  otherwise  this  Inconvenience  might  follow,  that  a  party  might  retalB  a «? 
over  1,000  yards  of  another's  land,  when  by  a  subsequent  porchase  he  might  readi  kie 
destination  by  passing  over  100  yards  of  his  own.  A  grant  therefore  arising  cot  of  il» 
implication  of  necessity  cannot  be  carried  farther  than  the  necessity  of  the  case  requirBs." 
This  was  quoted  and  followed  in  ViaXL  ▼.  Oeifpenter,  14  Gray,  128;  lAdt  ▼.  AcMfley,  V  Ak. 
(N.  8.)  6S7;  N,  Y.  lAft  Ina.  and  Tnut  Co.  ▼.  MUnor,  1  Barb.  Gh.  982.  Ihe  same  doc<ria» 
was  laid  down  in  CoUins  ▼.  Prentice^  15  Conn.  80;  Pierce  ▼.  SsOle^,  18  id.  881.  The  doctriae 
of  absolute  necessity  is  also  recognised  in  Proctor  v.  Hodonon,  10  Batch.  884,  where  tie 
question  arose  on  the  pleadings.  The  plea  was  held  bad  **  for  not  showing  a  way  of  eeo^ 
sity.  It  is  consistent  with  the  plea,''  said  the  court,  *'that  the  lord  of  the  naeaDr  of 
Tunstal  had  fifty  other  ways.*' 

In  Dodd  T.  Burchellf  1  H.  & C.  113,  dted  in  the  principal  case,  the  circomataaeee  vsv 
▼ery  similar  to  those  in  this  case.  An  owner  of  land  built  a  house  on  the  front  of  ft,  «tt 
a  cottage  at  the  back,  the  access  to  the  cottage  being  by  a  passage  through  the  hoaee.  He 
conveyed  the  cottage  to  B.  in  fee  with  the  right  of  passage,  and  two  years  affcsrwaid  k» 
conveyed  the  house  with  a  garden  to  D.  in  fee.  From  the  time  the  house  was  built,  D.  aei 
the  prior  owners  and  occupiers  of  It  used  a  part  of  the  paassge  which  was  Inclnded  is  tte 
ground  conveyed  to  B.,  for  the  purpose  of  passing  between  the  house  and  the  gardes  sal 
offices  through  a  doorway  opening  from  that  part  of  the  passsge  into  the  garden.  Thtfv 
was  however  another  mode  of  getting  to  the  garden  through  a  room  In  the  housei  Wttis 
twenty  years  of  the  building  of  the  house  B.  blocked  up  the  doorway.  Held,  thst  S.  tad 
not,  as  owner  of  the  house,  any  right  of  way  over  the  part  of  the  paasage,  eithar  by  otcrt- 
sity  or  otherwise. 

In  OayeUy  v.  Bethun€,  14  Mass.  fi5 ;  7  Am.  Dea  188,  it  Is  said  t "  Thia right,  dependtagepoa 
necessity,  exists  only  where  the  person  claiming  it  has  no  other  meana  of  paaelng  finaa  ^o* 
tate  into  the  public  street  or  road.  In  the  case  before  us  there  is  an  avenue^  and  one  vtecfe 
was  provided  when  the  house  was  built,  leadingf  rom  the  street  to  the  land  in  the  resr  o(  tet 
house ;  besides  which,  the  house  abuts  on  the  street  or  square ;  so  that  the  plaintUT  nar  «V* 
a  passage  If  he  has  not  one  already. "  "It  may  well  be  doubted  whether  if  a  man  Totaeur^ 
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taketa  ooBvejaiioe  of  land,  which  is  surrounded  on  all  sides  by  land  of  his  grantor  and 
othos,  heean  enforce  the  right  of  way,  under  a  plea  of  neoessity,  against  any  one  but  him 
vho  oonniyed  to  him.'*  80  in  MaUr,  McLeod^  d  Mete.  (Ky.)  100,  It  is  said  that  the  way 
nmit  be  shown  to  be  **  indispensably  necessary/* 

IniViefcobT.X4icc,MPkdc.l0e,theoonrtsald:  "  It  is  not  pretended  that  the  bluff  aovoss 
the  defendant's  land  is  impassable;  but  only  that  It  is  exceedingly  difBcult  to  pass  it,  and 
that  it  would  be  nmch  more  convenient  to  the  defendants  to  pass  over  the  plaintilTs  land. 
Heie  is  no  such  necessity  as  win  raise  an  implication  of  a  grant  of  different  ways  from  4iC> 
fennt  parts  of  the  defendant's  lot;  convenience,  even  great  convenience  is  not  sufildeot/* 
**  These  implications  of  grants  are  looked  upon  with  Jealousy,  and  construed  with  strict* 
BtsB.**   This  wasclted  and  followed  in  2Vo«fc  v.  Patter«om»  Me.  490. 

In  lamUm  v.  RUotnt  ^  McOord,  544,  where  one  living  on  an  Island  had  a  navigable  water- 
course from  his  own  door  to  the  hl^way,  of  no  greater  distance  than  a  passage  through 
his  neifl^bor's  field,  Aeld,  that  It  was  nnt  such  a  necessity  as  gave  him  a  right  of  way  over 
the  field.  The  court  said:  "  There  must  be  an  actual  necessity,  and  not  a  mere  inconven- 
ienoe,  to  entlUe  a  person  to  such  a  right.  OneJ  man  is  not  required  to  subject  himself  to 
an  inconvenience,  and  much  less  to  an  actual  loss  for  the  accommodation  of  another.  I 
do  not  mean  to  si^  that  there  must  be  an  absolute  and  irresisttble  necessity;  antnconven* 
ienoe  may  be  so  great  as  to  amount  to  that  kind  of  necessity  which  the  law  requires,  and 
ft  is  dHBcult  and  pertiaps  impossible  to  lay  down  with  exact  precision  the  degree  of  Incon- 
^guieuee  whkh  will  be  required  to  constitute  a  legal  neceaiity.'*  **  Although  there  may  be 
somelnooovenfence  In  being  obliged  to  go  always  by  water  when  he  visits  his  plantation, 
yet  it  to  not  greater  than  attends  every  Insular  situation,  and  perhaps  not  so  great  to  him 
as  it  would  be  to  his  neighbor  to  keep  up  a  lane  through  his  plantation  for  his  aooommoda- 
tion."  ated  and  followed  In  Screoen  v.  GiiB0orie,6  Bich.  158.  In  this  case  the  way 
claimed  was  a  mile  and  a  half  shorter  than  another,  and  better  in  diy  weather. 

"A  way  of  necessity  must  be  more  tiian  one  of  convenience,  for  if  the  owner  of  land 
can  ose  snother  way,  he  cannot  claim  by  implication  to  pass  over  that  of  another  to  get  to 
his  own."   ^Oey  V.  Carlton,  20  Tex.  74,  citing  the  last  case. 

In  Pferee  v.  Selifefc,  18  Conn.  880,  the  court  said:  **  To  admit  this  claim  of  the  defendant 
vould  be  to  extend  the  claims  to  il^ts  of  way  beyond  all  foimer-  precedent,  and  to  intro- 
daod  an  additiooal  right  not  heretofore  known  to  the  law,  a  voay  of  convenienot*  Hie  exclu> 
d^  dominion  of  every  man  over  hte  own  soil  and  freehold,  now  held  sacred  by  our  Oon- 
•dtttionand  laws,  would  in  thto  way  be  esaentlaUy  impaired.  The  exigencies  of  society 
doaotcsU  for  this.**  **It  may  be,  and  probably  is  true,  that  the  new  road  has  opened  to 
the  defendant  a  convenient  market  for  his  wood  and  timber,  and  thus  much  enhanced  its 
vilne.  If  so,  there  to  no  necessity  for  him  to  retain  a  pass-way  to  hto  dwelling-house  over 
ths;plahitiff'8  laad,  especially  when  It  appears  that  by  means  of  the  public  highway  the 
defendant  has  at  all  times  free  access  fh>m  hto  dwelling-house  to  the  land  In  question. 
And  if  it  to  true,  as  the  defendant  claimed,  that  the  distance  to  greater  to  the  defendants 
dweUing-hooee  by  the  public  than  by  the  private  way,  if  that  was  the  essential  point  to  be 
leadwd,  and  If  thereby  the  expense  of  transportation  would  be  enhanced,  still  so  long  as 
the  access  by  the  highway  to  fWw  and  continued  at  all  times,  It  results  in  a  question  of 
oompaiattve  convenience,  and  not  of  necessity ;  and  the  court  therefore  properly  Instructed 
tbe  Jmy,  that  if  the  necessity  ceased,  the  right  of  way  ceased  also,  although  such  privau 
way  mifl^  be  more  convenient  for  the  defendant  than  the  jmblic  highway.** 

In  JTuMsian  v.  Becht,  77  HI.  674,  the  court  said:  **  A  way  from  necesBlty  to  said  to  arise 
vhere  Ute  owner  sefls  land  to  another,  which  to  wholly  surrounded  by  the  land  of  the 
grnotor,  and  the  porofaaser  has  the  right  of  way  over  the  grantor*s  land  to  anive  at  hto  own. 
SKentOom.  4Ml  Thto  to  the  rule  as  generally  stated  by  text-writers,  and  used  in  adjudi- 
cated csass.  Worn  the  evidence  In  this  case,  it  to  manifest  that  appellant's  lands  were 
not  so  ritoatad.  It  was  not  In  the  midst  of,  or  surrounded  by,  the  land  of  Samuel  White- 
iUSiWhsBbsBoldto  the  grantor  of  appellant.  Hto  farm  adjoined  the  land  of  Samuel 
Wfatteride,  but  waa  not  surrounded  by  it.  It  to  tine  that  Samuel  Whiteside  still  owned  land 
buseeu  that  and  a  pabUc  road,  and  over  which  this  lane  passed :  but  other  persons  also 
ovned  laiidi  adjotatng  the  tract  owned  by  appellant,  so  that  the  fMsts  In  the  case  by  no 
tbring  It  wMdn  the  rale  as  stated  by  Kent  and  other  text-writers. 

^Bnkttieosaeof  fltesCoMV.  PVsssum,  8  T.  R.  00,  to  referred  to  as  estabOihlngftlinMMlar 
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rule,  and  one  it  te  claimed,  which  will  embrace  this  case.  On  taming  to  that 
that  it  is  baaed  on  the  general  rule,  and  by  no  naans  enlaiyea  it.  LordK0iaiM|B,ii 
delivering  the  opinion  of  the  court,  that  he  found  it  impoaaible  to  iHmingrrieh  Uml  fnm 
the  general  rule,  where  a  man  grants  a  close,  surrounded  by  hisown  land,  in  wIdcheM* 
jthe  grantee  has  a  way  to  it,  of  necessity,  over  the  land  of  the  grantor,  merely  becasseckB 
gr^tor  conveyed  to  the  defendant  in  the  character  of  tnistee,  as  it  ooold  no(  be  tatfiwlal 
that  he  meant  to  make  a  TOid  grant.  He  says,  there  being  no  otherway  to  tiie  Inds 
granted  but  over  the  lands  of  one  of  the  persons  who  granted  to  him,  he  was  emftlsd  to« 
way  of  necessity,  upon  the  authority  of  all  the  oases,  thata  grant  moat  be  taiseB  sva 
strongly  against  the  grantor.  This  in  nowise  enlarges  the  rule  itself,  but  oo^  eaocsdiii 
application  to  a  grantor  who  wss  a  mere  trustee.'* 

In  ZTiompson  v.  Miner,  90  Iowa,  886,  A.,  B.  and  C,  being  tenants  in  cosunon  of  ad]aiBii« 
lots,  built  thereon  a  building  covering  the  entire  premises,  and  having  a  stairwsy  sad  bsl 
leading  to  rooms  in  the  second  and  third  stories  thereof ;  and  for  the  purpose  of  paititiflB 
ing  the  property,  and  in  pursuance  of  an  agreement  to  that  effect  entered  into  betvMs 
them  before  the  construction  of  the  building,  A.  conveyed  his  interest  in  two  of  tfat  ktt 
to  B .  and  C,  and  they,  in  return,  conveyed  their  interest  in  the  remaining  lot  to  A.  B^ 
that  the  agreement  of  the  owners  as  to  the  plan  of  constraction,  and  the  ereoticn  o(  te 
building  in  accordance  therewith,  created  an  easement  of  the  stairway  and  hall  tbst«ii 
appurtenant  to  each  and  all  of  the  lots,  and  passed  by  the  deeds  with  the  fee;  notvtt- 
standing  the  mutual  conveyances  were  deeds  of  general  warrsaty,  and  oontahwd  ■» 
reservation  of  privilege.  Ttds  was  pot  on  the  ground  of  necesdty.  Tlis  oooit  said:  "tte 
evidence  shows  that  there  was  no  other  means  of  access  to  the  second  and  third  Avia 
of  the  entire  building  than  by  the  stairs  and  passage-way  constructed  hy  the  ownen  ii 
common  at  the  time  of  the  erection  of  the  building.  The  use  of  these  stain  and  ps«ir^ 
way  was  a  necessity  to  the  use  of  the  several  portions  of  the  second  and  third  sUirfei.  ud 
appurtenant  thereto,  and  conveyed  with  the  lot." 

In  PeUingiU  v.  Porter,  8  Allen,  1,  it  was  held  thata  way  of  necessity  wouhl  pass,  shhosch 
there  were  no  insuperable  physical  obstacles  to  prevent  access  by  another  way,  if  the  oth^ 
way  could  not  be  made  without  unreasonable  and  disproportionate  labor  aiid  < 
The  court  said  :  **  The  word  *  necessary '  cannot  reasonably  be  held  to  be  Umitsd  to  i 
lute  physical  necessity.  If  it  were  so,  the  way  in  question  would  not  pass  with  the  ivtd 
if  another  way  could  be  made  by  any  amount  of  labor  and  expense,  or  by  any  puMiWIIity. 
If,  for  example,  the  property  conveyed  were  worth  but  fl,O0Qi|  it  would  follow  from 
this  construction  that  the  plaintiff's  intestate  would  not  have  the  right  of  wiyocw 
the  triangular  piece  as  appurtenant  to  the  land,  provided  he  could  have  made  asodber 
way  at  an  expense  of  $100,000.  If  the  word  ^necessary  *  is  to  have  a  more  Ubenl  taA 
reasonable  interpretation  than  this,  the  one  adopted  by  the  Judge  must  be  adopted  is 
correct.  Its  effect  was  to  require  proof  that  the  way  over  this  triangular  pleoe ' 
sonably  necessary  to  the  enjoyment  of  the  dwelling-house  granted .  *'  In  Carbrewr. 
7  Alien,  809,  it  is  said,  *'  this  necessity  cannot  be  deemed  to  exist  if  a  similar  privilege  cm 
be  secured  by  reasonable  labor  and  expense." 

In  OUoer  v.  Pttman,  08  Mass.  46,  it  was  held  that  if  the  owner  of  a  lot  of  land  bossded 
westerly  on  a  public  street,  out  of  which  opens  a  private  court,  and  souther^  la  frost « 
this  court,  and  in  the  rear  on  the  lot  of  a  neighbor,  can  pass  from  any  part  of  hh  b( 
through  his  own  tenement  into  the  street,  and  fh>m  the  rear  of  his  lot  over  his  own  h"' 
into  the  court  and  thence  into  the  street,  he  has  no  right  of  way  of  necessity  over  the 
neighbor's  land  into  the  court,  however  convenient  or  useful  it  might  be  to  hlsL  "A* 
court  said :  "  Mere  convenience  or  usefulness  are  not  sufficient  to  estabWih  s  «S7  <i^ 
necessity.  In  order  to  establish  an  Ipiplied  reservation  of  such  a  way,  there  must  be.  it 
the  time  of  the  grant,  a  reasonable  necessity  for  its  existence.*'  Speaking  of  Ga|^ * 
Bethune,  14  Mass.  65,  they  said :  ''  If  we  should  not  hold  so  strict  a  rule  as  this,  ttfll  ft  h 
apparent  that  the  plaintiff  has  no  necessity  for  a  way,'*  etc  The  same  dodrise  h 
recognized  in  Parker  v.  Bentiett,  11  Allen,  888. 

In  AUen  v.  Kincaid,  11  Me.  155,  it  was  held  that  the  fact  that  it  would  requfae  tnn  |0 
CO  fSOO  to  make  another  way  passable,  would  not  create  a  right  of  way  of  lUJiiisiHy.  1^ 
between  judgment  creditor  and  debtor. 

In  Ogden  v.  Orove^  88  Penn.  St. 487,  the  court  said :    "Convenience  is  do  fboadsttosftf 
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the  cUtm,  nor  is  actual  detriment  to  the  poeecwion  of  the  daimant,  resulting  from  a 
neeeiritj  of  a  waj  through  his .  own  property,  any  reason  to  dalm  it  through  that  of  a 
neighbor.  As  the  plaintiffs  In  error  can  undoubtedly  have  a  way  over  their  own  ground  to 
Third  itreot,  they  cannot  claim  one  as  of  necessity  from  any  other  owner."  The  dalm 
here  was  of  aifght  in  an  alley  in  the  rear  of  the  plaintiff*s  lot,  for  the  convenient  use  of 
bnOdlagi  between  the  alley  and  his  buUdlngs  on  the  front  of  the  lot  on  Third  street. 

See  CtBofke  t.  Smithy  11  R.  I.  800 ;  s.  o.,  S8  Am.  Rep.  440,  and  nole,  446 ;  Parmnu  t. 
JoAnion, flB N. T.  M;  a. c, 28  Aul Hep.  140 ;  BuUenoorih v.  Crawford, 4n  N.  T.849;  a.o., 
7  Am.  Rsp.  Wtt,  whldk  are  in  harmony  with  the  principal  case. 

The  esse  of  MeFhermn  ▼.  Aekar,  District  of  Columbia  Supreme  Court,  General  Term, 
isn,  looks  the  other  way.  Defendant  owned  two  houses  adjoining  one  another.  An  alley- 
wi^  ran  under  the  north  house  next  to  the  wall  of  the  south  house,  affording  communica- 
4on  between  the  rear  of  the  south  house  only  and  \he  street  In  front.  The  drainage  pipe 
from  both  housss  ran  under  the  alley-way  to  a  sewer  under  the  street.  He  sold  the  south 
booie  toH.,  taiforming  him  at  the  time  that  the  alley-way  did  not  pass  with  the  house,  and 
that  he  intended  to  close  it  up.  The  deed  conveyed  the  south  house  by  metes  and  bounds, 
not  including  the  alley-way,  but  *^with  the  appurtenances.*'  H.  obtained  a  license  from 
defendant^e  agent  to  use  the  alley-way.  A  few  months  thereafter  H.  sold  to  plaintiff, 
whom  he  inf onned  that  the  deed  did  not  include  the  alley-way,  but  that  it  was  there  when 
he  eame  and  would  not  be  closed  up.  In  an  action  by  plaintiff  to  restrain  defendant  from 
cioalng  up  the  alley-way ,  hdA,  that  plaintiff  had  no  right  of  way  over  the  alley,  but  had 
SB  essemcmt  for  the  paneage  under  It  of  drain  pipes  from  his  house. 

ITie  court  nid:  **The  subject  of  easements  by  Implication  is  a  large  one,  and  has  been 
much  iWsftnenert  In  decisions  and  text-books.  The  authorities  are  exhaustively  considered 
In  Wsshbum  on  Basementa,  page  00,  and  so  on;  and  the  result  of  the  decisions  is  the  rule 
invoked  by  the  complainant  in  this  case,  which  is  expreeeed  as  clearly  perhaps  as  by  any 
other  authority  In  the  caae  of  Lompman  v.  MOkUt  SI  N.  Y.  506,  In  the  following  language: 
*  The  principle  is  that  where  the  owner  of  two  tenements  sells  one  of  them,  or  the 
owner  of  an  entire  estate  sells  a  portion,  the  purchaser  takes  the  tenement  or  portion  sold 
with  all  the  benefits  and  burdens  wuich  appear  at  the  time  of  sale  to  belong  to  It  as 
tetween  It  and  the  property  which  the  vendor  retains.  This  Is  one  of  the  recognised 
modes  by  which  an  easement  or  servitude  Is  granted.  No  easement  exists  so  long  as  there 
IB  s  unity  of  ownership,  beeaiuse  the  owner  of  the  whole  may^  at  'anytime  rearrange  the 
qualities  of  the  several  parts.  «  •  «  7<iie  parties  are  presumed  to  contract  In 
reference  to  the  oondltton  of  the  property  at  the  time  of  eale,  and  neither  has  a  right  of 
altering  the  arrangement  then  openly  existing  to  change  materially  the  relative  value  of . 
the  respective  parts.* 

"Some  authorities  allude  vaguely  to  the  necessity  of  the  easement  to  the  granted  prop- 
erty as  an  element.  But  the  rale  into  which  the  authorities  seem  to  have  drifted  takes  no 
account  of  this  necessity,  but  relies  entirely  upon  the  appearances  created  by  the  act  of 
the  grantor.  The  rule  does  not  appear  to  me  to  be  essentially  different  from  the  law 
of  estoppel.  Hie  grantor,  by  holding  out  certain  appearances  to  the  purchaser,  induces 
the  expectation  on  his  part  that  with  the  land  purchased  he  is  to  receive  certain  privileges; 
sad  It  would  be  inequitable  to  defeat  that  expectation  by  afterward  denying  them.  Thin 
IS  exactly  the  Inw  of  equitable  estoppeL 

**  The  cases  however  are  not  harmonious.  The  law  is  dented  entirely  by  Judge  Hoar,  la 
BandaU  v.  MeLcnighlin^  10  Allen,  866.  Other  authorities  discriminate  between  what  are 
called  ^yparent  and  continuous  cm  the  one  hand  and  discontinuous  easements  on  the 
other,  the  former  being  those  which  are  a  constant  and  visible  encroachment  on  the  servi. 
ent  land,  and  the  discontinuous  easements  being  those  which  are  only  obeei  table  in  their 
czerqiM,  whii^  is  occasional,  us  a  right  of  way  over  unincloeed  land. 

'*  The  application  of  the  rule  to  ways  is  denied  In  the  case  of  Oliver  v.  Hook,  47  Md.  601. 
sod  other  canes  therein  cited.  On  the  other  hand ,  It  is  asserted  in  New  York  and  PennsyU 
▼ania,  and  by  Judge  Sigey  in  Untied  States  v.  AppUion,  1  Sumn.  600.  A  distinction  is 
•ocseeted  In  the  case  of  PhlQipe  v.  PhiUipe,  48  Penn.  St.  178,  which  may  serve  to  reconcile 
ttese  discrepancies.  In  that  case  the  way  was  fenced  in,  and  it  may  be  well  maintained 
that  sodi  a  way  ia  as  apparent  and  continuouB  an  easement  as  a  drain  pipe  run  over  or 
uader  the  land;  whereas  a  way  having;  no  visible  boundaries  may  not  be. 
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''  If  this  dlBtliiction  Is  just,  the  present  esse  eomes  olearty  wtthln  the  genenl  nk, 
because,  as  I  have  already  stated,  the  way  was  bounded  and  mariced  by  pennaiMat  isekt* 
ure,  obWoiis  to  the  most  casual  Inspection. 

**  But  in  what  manner  was  this  easement  created.  If  at  allf  Erldently  by  an  act  is  p«fc. 
which  consisted  of  such  a  location  of  the  fences  as  togire  the  appearaaoe  of  a  penwww 
easement.  It  is  conceded  that  if  the  fence  had  been  restored  to  its  original  loostioa  befon 
the  sale  there  would  have  been  no  easement  in  this  alley.  In  this  respect  this  cam  nsn- 
bles  C(}ppy*8  case,  cited  from  the  jrear  books  by  Gale  and  Whatd^  in  thefr  work  oa  Bm»> 
ments.  That  was  an  action  for  stopping  a  gutter  running  from  the  bnUdlng  of  the  ^matd 
over  the  adjoining  building  of  the  defendant,  both  buUdlngs  having  first  been  owned  ^  tbe 
same  person,  and  afterward  sold  one  to  the  plaintiff  and  the  other  to  the  defendsnt.  Tk 
easement  claimed  was  allowed;  but  it  was  conceded  that  if  the  owner  of  both  tescniFfia, 
before  selling  either,  had  destroyed  the  gutter  and  then  sold,  the  gutter  could  not  have  bea 
restored.  And  it  would  have  made  no  difference  in  this  case  if  after  closing  the  feooeaai 
then  selling,  the  grantor  had  opened  it  again  after  sale  under  a  Uoense  to  use  iteaDef. 
Can  it  make  any  difference,  if  instead  of  actually  movincr  the  ftooe  and  doiriag  op  i^ 
entrance  to  the  alley,  the  grantor  informed  the  purchaser  that  he  Intended  to  dam  99 
the  alley,  but  would  allow  him  its  temporary  use?  Is  not  such  a  declaration  itself  isAct 
t}i  pais,  equally  operative  to  detach  the  apparent  easement  from  the  grant,  with  the  tetori 
removal  of  the  fence?  We  think  it  is.  There  would  be  plainly  no  estoppel  in  audi  sok, 
but  the  grantee  is  enlightened  as  to  the  purposes  of  the  grantor,  andaaappearsaoe  vfcick 
might  otherwise  have  misled  him  is  by  parol  explained  away,  so  that  it  is  no  longer  sd^ 
sive  appearance;  and  as  the  purchaser  is  compelled  to  prove  hy  parol  theesMeeceof 
this  appearance,  so  the  defendant  may  show  by  parol  that  the  appearaaoe  was  ezpleiDeii 
away  at  the  time  of  sale. 

**  We  think,  then,  that  the  easement  claimed  did  not  pass  by  the  grant  to  Hnyck.  H  »^ 
no  subsequent  drcumstancee  in  the  case  could  have  entitled  his  grantee  to  It.  If  sa  estop- 
pel did  exist  in  behalf  of  Huyck,  his  grantee,  as  privy  in  estate,  could  have  availed  UoKif 
of  it.  But  as  no  estoppel  existed,  none  could  arise  In  behalf  of  Mr.  HcPherson.  TbeUeeeio 
to  Huyck,  which  was  all  that  he  had,  was  easentiaUy  a  personal  privilege,  and  notasifgB- 
able,  and  would  not  pass  by  a  conveyance  of  the  land  in  connection  wUh  wtdch  iini 
used,  and  it  was  revokable  at  pleasure.  This  is  the  law,  irrespectively  of  any  knovledce  cr 
notice  on  the  part  of  Mr.  Mcpherson. 

"  But  we  are  satisfied  besides  that  he  had  knowledge  suiBcient  to  put  him  on  tnquiiTis' 
affect  him  with  notice  of  the  real  facts.  As  far  therefore  as  relates  to  the  right  of  vv 
through  the  alley,  we  are  of  opinion  that  the  court  property  denied  the  belief. 

**  The  right  to  the  underground  drainage  stands  upon  a  different  footing.  The  priuaifd 
cases  under  this  head  relate  to  easements  of  that  kind.  Coj^py's  case,  as  ataeadj  tu»i, 
was  that  of  a  gutter  draining  one  tenement  through  another.  Another  leadfaig  osee  is  tbti 
of  Nicholas  V.  Chamberlain,  Cro.  James,  121,  in  which  it  was  held  upon  demurrer  tivt  'if 
one  erect  a  house  and  build  a  conduit  thereto  In  another  part  of  his  land,  and  cobitJ 
away  by  pipes  to  the  house,  and  afterward  sell  the  house  with  the  appurtenanoee  exetp^ 
ing  the  hmd,  or  sell  the  land  to  another,  reserving  to  himself  the  house,  the  oondnit  tf^ 
pipes  pass  with  the  house,  beccuise  it  is  necessary  and  quasi  appendant  thereto.* 

*'  But  the  most  Important  case  is  that  of  Pyer  v.  Carter,  which  was  decided  In  VSR  m  tb» 
Exchequer  Chamber,  and  afterward  affirmed  In  the  House  of  Lords,  repcHied  1  fi.  A  5.K^ 
*  The  owner  of  one  house  converted  it  into  two.  The  one  was  conveyed  to  the  defcsditf 
and  afterward  the  other  to  the  plaintiff.  At  the  time  of  the  conveyance  a  drain  nn  maief 
the  plaintiff's  house  and  then  under  the  defendant's  house  to  a  conunon  sewer.  Ite 
plaintiff's  house  was  drained  through  this  drain,  but  he  might  have  made  a  new  one  it  * 
small  expense.  The  court  held  that  under  these  drcumstanoes  the  plaintiff  had  sa  ele- 
ment or  drain  through  the  defendant's  premises  by  an  implied  grant,  and  that  the  d^Bo^ 
ant  was  liable  for  stopping  it . ' 

'*This  case  is  a  leading  authority  In  England,  and  seems  to  be  recogniaad  1^  te  v^fM 
of  authority  in  this  country. 

**The  easement  by  drain  pipes  was  an  apparent  and  oontlnuoas  one,  and  Cefle  d"**^ 
within  the  rule  we  have  spoken  of.  The  purchaser  had  the  more  reason  for  espeetzsf  K 
to  continue  In  the  fact  that  house  No.  2SS  drained  through  pipes  under  the  same  sHef.tf' 
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BO  disturtMBoe  of  the  pipes  from  No.  8S8  hy  ejccavatiOD  or  structures  could  be  made  with- 
out destrojlug'  both.  The  difference  In  the  tmcta  between  the  dnUnnge  easement  and  the 
right  of  way  is  that  no  notice  was  given  by  Acker  of  any  Intention  to  disturb  the  former. 
His  conTerantion  related  entirely  to  the  alley,  which  was  a  superficial  right  of  way»  and  no 
aUnsion  was  made  to  the  underground  drainage  and  nothing  done  to  undeceive  the  pur* 
chaser  as  to  his  continued  enjoyment  ol  that  easement. " 

n.  On  the  subject  of  implied  re9ervation  of  a  right  of  way  on  severance  of  the  estate, 
Mr.  Qoddard,  after  examining  the  English  authorities,  commented  on  in  the  principal  case, 
says  (Basements,  119) :  **  The  result  of  these  dedsiona  seems  to  be  this:  If  the  owner  of  an 
eMate  has  been  in  the  habit  of  using  giicwi-easements,  of  an  apparent  and  continuous  char- 
acter, over  one  part  for  the  benefit  of  another  part  of  his  properi^y,  which  were  first  used 
during  the  unity  of  ownership,  if  ha  sells  the  quart-dominant  part,  the  purchaser  will,  in 
the  absence  of  express  stipulations,  and  independently  of  the  general  words  in  the  deed  of 
coBveyance,  become  entitled  to  the  easements  by  implied  grant,  but  If  he  sells  the  quoH 
servient  part,  those  easements  will  not  be  reserved  by  implied  grant;  if  the  gwMi-easements 
had  legal  existencft  as, easements  before  the  unity  of  ownership,  and  the  guort-dominant 
tenement  Is  sold,  the  purchaser,  as  in  tl|e  other  case,  win  become  entitled  to  the  ease- 
ments, but  what  wooldbe  the  result  if  the  quaiti-eervient  tenement  is  sold  is  apparently  an 
open  question,  now  that  the  authority  of  Pyer  v.  Carter  is  so  much  shaken;  for  Lord  Wisv- 
BUST  did  not  extend  his  Judgment  In  8uffleld  v.  Bnmm  to  this  point,  but  in  all  probability 
it  would  be  said  that  the  grantor  could  not  derogate  firom  his  own  grant,  and  that  as  he 
sold  the  guosi-siw  rient  tenement  without  making  any  stipulation  for  the  reservation  of  the 
extinguished  easements,  it  would  be  in  derogation  of  his  grant  if  he  could  claim  them ;  it 
might  also  be  said  that  as  the  vendor  made  no  mention  of  the  easements  in  his  deed,  he 
must  be  pimumed  to  have  intended  not  to  reserve  them.  Should  this  be  so  decided.  It 
vonld  make  no  difference  whether  the  9ua«£-easements  were  first  used  during  unity  of 
ownership,  or  legally  existed  as  easements  before  the  ownership  was  begun."  This  sus- 
tains the  principal  case.  And  Mr.  Bennett  also  does  so  in  his  review  of  the  American  doc- 
trine, p.  ]M«  where  he  says:  **  Where  the  grantor  himself  claims  such  right,  by  *  implied 
reservation,*  over  the  estate  granted,"  "  the  prevailing  rule  seems  to  be  that  although  the 
alleged  esaement  be  botii  continuous  and  apparent,  yet  if  it  be  not  necessary,  it  will  not  be 
implied  in  favor  of  the  grantor  and  against  the  grantee,  shioe  that  would  allow  the  grantor 
to  derogate  from  his  grant.  Therefore,  if  a  mUl-owner  sdls  a  portion  of  his  land  which  is 
In  fact  then  flowed  by  his  dam,  but  without  any  reservation  of  a  right  to  continue  so  to 
flow,  he  does  not  retain  such  ri^t  by  Implication ;  even  though  he  would  give  it  by  impll- 
oation  had  he  sold  the  mill  and  retained  the  dam;  but  even  this  last  proposition  is  not  uni« 
vemlly  admitted.** 

Washburn  says  (Easements,  78):  **  The  American  Annotator  of  1  B.  &  Smltn's  Reports* 
in  a  note  to  Ptarson  v.  SpencoTt  ssys:  *  It  may  be  considered  as  settled  in  the  United  States 
tbat  on  tiie  oonv^yanoe  of  one  of  several  parcels  of  land,  there  is  an  implied  grant  or  reeer- 
vstion,  as  the  ease  may  be,  of  all  apparent  and  continuous  easements  or  incidents  of  prop- 
erty, which  have  been  created  or  used  by  him  during  the  unity  of  possession,  though  they 
could  then  have  had  no  legal  existence  apart  fft>m  his  general  ownership.*  And  he  cites 
Bumerons  cases  as  tending  to  establish  the  general  proposition.  But  while  this  would  seem 
to  sustain  and  be  fttUy  sustained  by  the  case  of  Pifcr  v.  Carter,  the  inference  to  be  drawn 
from  Carbrcy  v.  THZZCs,  7  Alien,  860,  and  Randatt  v.  3fcX,ati(/Mln,  10  id.  868,  seems  to  be. 
that  thoqgli  this  would  be  true  where  the  dominant  estate  is  conv^ed  and  the  servient 
estate  reserved,  it  would  not  be  so  where  the  servient  estate  is  granted  and  the  dominant 
nserved,  unless  the  easement  claimed  is  one  strlctiy  of  necessity,  and  another  cannot  be 
■QbsUUited  at  reasonable  labor  and  expense.**  And  at  p.  M,  he  says :  **  Although  it  might 
pcfiMps  be  dUBcult  to  embody  the  leading  doctrines  of  the  foregoing  cases  Into  any  gene* 
nl  pnroslifcm,  it  would  seem  that  In  a  case  of  a  division  of  an  estate  consisting  of  two  or 
more  hsitages,  whether  an  ease  or  convenience,  which  may  have  been  used  in  favor  of 
one  In  or  over  the  other,  by  the  common  owner  of  both,  shall  become  attached  to  the  one 
or  charged  upon  the  other  In  the  hands  of  separate  owners,  by  a  grant  of  one  or  both  of 
ttMse  parts,  or  upon  a  partition  thereof,  must  depend,  where  there  are  no  words  limiting 
or  deflniag  what  Is  intended  to  be  embraced  in  such  deed  or  partition,  upon  whether  such 

For  the  reasonable  enjoyment  of  the  part  of  such  heritage  as  claimed 
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asan  appurtenaiioe.  It  nut  be  reawmably  aeee—Bry  to  the  part  which  cfariaB  ii.  mI 
wherethatlsnottheeue^itreqiilrMdflKripltTewordaof  grantorreiMMiMluiiinttedarf 
to  create  ao  eaMment  la  one  part  of  a  berltace  over  another.**  This  alio  wapfont  iki 
pftedpali 


Bbowk  v.  Wakd, 

(68  Xd.  878.) 

WiU — eapaciiy  —  apirUuaUtM, 

A  belief  in  '* spiritualism"  does  not  incapacitate  from  making  atilid  will 
even  where  the  testatrix  acted  under  supposed  instructions  from  tU  fpiiit 
of  her  deceased  brother,  unless  actual  unsoundness  of  mind  is  food. 
i8u  note,  p.  426.) 

ACTION  to  test  the  validity  of  a  will    The  opinion  Btate  the 
facts.     The  will  was  sustained  below. 

Arthur  W.  Machen  and  Richard  J.  Oittings,  for  appellant 

Bernard  Carter  and  Charles  Marshall^  for  appellees. 

Brext,  J.  This  appeal  is  from  the  rulings  of  the  Gircnii  Cooit 
for  Howard  county,  in  the  trial  of  issues  from  the  Orphans'  Conft 
of  Baltimore  city,  involving  the  validity  of  the  will  and  two 
codicils  thereto  of  Miss  Jane  Bav,  deceased. 

The  issues  are  nine  in  number.  The  first  second  and  third  aiv 
directed  to  the  will,  the  fourth,  fifth  and  sixth  to  the  first  codinl, 
and  the  seventh,  eighth  and  ninth  to  the  last  codicil.  The  first. 
fourth  and  seventh  involve  the  due  execution  of  these  papen 
respectively,  the  second,  fifth  and  eighth  present  the  qaestion  of 
testamentary  capacity,  and  the  third,  sixth  and  ninth  the  questioB 
of  undue  influence. 

The-duc  execution  of  the  will  and  codicils  was  conceded,  and  tbe 
issues  actually  on  trial  were  those  of  testamentary  capadtj  vA 
undue  influence.  The  great  bulk  of  the  testimony  was  in  ^efe^ 
ence  to  capacity,  and  it  is  with  that  question  that  we  have  m^^v 
to  deal. 

[Onutting  minor  questions.] 

The  caveator,  under  the  issues  of  testamentary  capacity,  vd*^ 
offered  a  large  amount  of  evidence  that  the  testatrix  was  a  spinto* 
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alidt,  impressed  with  a  delusion  that  she  could  commune  with 
spirits  of  the  departed,  that  through  their  agency  she  could  cure 
the  Bicky  foretell  future  events  and  know  Vhat  was  going  on  in 
places  at  a  distance  and  out  of  her  sight ;  that  she  always  consulted 
spirits  about  matters  of  business,  and  was  directed  by  them  how 
she  should  make  her  will.  In  addition  to  this  general  proof  he  also 
addnoed  evidence  of  particular  business  transactions,  about  which 
she  consulted  the  spirits.  One  of  these  was  the  transaction  with 
Lehman  about  the  Howa]*d  street  property.  This  consultation  was 
through  Mrs.  Durham  as  a  medium,  a  witness  examined  in  chief 
and  now  ottered  as  a  rebutting  witness  to  prove  that  the  testatrix 
consulted  tiie  spirits  about  her  transactions  with  Lehman  in  refer- 
ence to  this  Howard  street  property,  and  about  which  Lehman  had 
testified  as  a  witness  on  behalf  of  the  caveatees.  Mrs.  Scott,  the 
first  witness  for  the  caveator,  in  answer  to  the  fourth  interrogatory, 
testifies,  "  in  her  transactions  with  Lehman,  concerning  the  Howard 
street  property,  I  heard  her  in  my  presence  consult  the  spirits 
through  Mrs.  Durham,  as  medium ;  Mrs.  Durham  wrote  upon  a 
slate  answers  as  the  deceased  would  ask  questions  about  that  matter; 
she  asked  her  brother  James'  spirit  if  Lehman  would  come  out  all 
right  and  pay  her,  or  would  he  cheat  her."  ' 

[Omitting  immaterial  matter.] 

We  have  been  unable  to  find  that  any  of  the  witnesses,  who  speak 
of  the  infirm  health  of  the  testatrix,  connect  with  it  even  a  sug- 
gestion, that  she  exhibited  indications  of  disease  of  the  brain  before 
the  making  of  her  will.  Many  of  them  speak  of  the  strange  and 
unusual  delusions  of  her  mind,  but  there  is  no  evidence  of  physical 
disease  of  the  brain.  Nor  is  there  any  proof  that  she  eventually 
died  from  paralysis.  Had  the  prayer  been  granted,  these  statements 
in  it  (unsupported  by  any  proof),  would  have  gone  to  the  jary  as 
constituting  a  part  of  the  evidence  in  the  case,  and  might  have 
exercised  an  important  influence  in  the  formation  of  their  verdict 

The  fifth  and  seventh  prayers  differ  in  phraseology^  but  really 
present  to  the  jury  substantially  the  same  question  —  that  is,  delu- 
sion of  the  testatrix  ''  as  to  the  character  and  motives  of  her  near 
relatives."  The  court  gave  an  instruction  of  its  own  in  the  place 
of  these  prayers.  It  will  be  found  to  embrace  fully  the  facts  to 
which  they  refer,  but  to  differ  from  them  by  substituting,  for  the 
words  ^'a  false,  unfounded  and  irrational  delusion''  used  in  the 
fifth  prayer,  and  for  the  words  ^  the  causeless  and  irrational  delu* 
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sion  "  used  in  the  seventh  prayer,  the  words  insane  delusion.  The 
issue  to  which  these  prayers  were  directed  was  the  issue  of  tesU- 
mentary  capacity.  The  proof  of  unsoundness  of  mind,  thai;  is 
insanity,  rested  upon  the  caveator,  and  nothing  short  of  establishing 
that  fact  to  the  satisfaction  of  the  jury  would  entitle  him  to  t 
verdict  in  his  favor  under  the  issue.  A  person  entertaining  eTen 
violent  dislike  to  another  may  be  actuated  in  so  doing  from  a 
fancied  and  unreal  cause.  He  may  in  this  respect  be  said  to  be 
laboring  under  a  delusion.  Tet  it  would  not  heotesarily  be  sach  a 
delusion  as  would  justify  his  being  pronounced  insane.  The  language 
of  the  prayers  of  the  appellant  is  well  calculated  to  mislead  a  jury. 
They  might  ihfer  from  it,  if  the  testatrix  had  no  just  and  snffidenc 
cause  for  her  alleged  antipathy  to  those  nearest  to  her  in  blood,  thtk 
it  would  invalidate  ner  will.  This  is  not  sufficient.  The  ddnsiooi 
which  will  invalidate  a  will,  must  point  to  actual  unsoundness  of 
mind.  In  other  words  it  must  be  an  insane  delusion;  upon  this 
there  seems  to  be  no  conflict  in  the  authorities.  See  1  Bedf.  on 
Wills,  74,  and  cases  there  cited.  The  court  therefore  very  properl?, 
in  the  instruction  it  gave,  told  the  jury  that  the  delusion,  if  aoy, 
under  which  the  testatrix  labored  as  to  the  character  of  her  neir 
relatives  must  be  an  insane  delusion^  This  we  think  truly  stated 
the  law  and  could  not  mislead,  especially  as  by  the  first  instmctioD 
the  jury  had  already  been  informed  of  the  meaning  of  insane  ddn- 
sion  in  its  legal  sense. 

The  ninth,  tenth,  eleventh  and  twelfth  prayers,  which  were  re- 
fused by  the  Circuit  Oourt,  present  the  same  general  objections. 
They  are  all  referable  to  the  issues  of  sanity,  and  must  be  considered 
in  their  application  to  that  question.  The  testatrix  is  shown  to 
have  been  a  spiritualist,  and  a  believer  in  being  able  to  commooicaie 
with  the  spirits  of  the  departed.  She  consulted  and  advised  with 
them  in  her  business  transactions  and  followed  the  directions  and 
advice  which  she  received  from  them  in  making  the  will  now  in 
contest.  Many  of  these  communications  from  the  spirits  are  segK- 
gated  in  these  instructions,  and  the  court  is  asked  to  say  to  the  jnrt 
as  a  matter  of  law,  that  if  they  were  believed  by  the  textatrix,  and 
her  will  was  the  result  of  them,  that  such  will  is  not  valid.  These 
alleged  delusions  are  not  presented  in  the  prayers  as  constituting 
undue  influence,  and  could  not  have  been  so  urged  in  view  of  what 
is  necessary  under  the  decisions  in  this  State,  to  be  proved,  in  order 
to  establish  the  fact,  that  a  testator  has  been  unduly  inflnenoed  in 
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the  making  of  a  will.  They  are  referable  to  the  issue  of  testament- 
ary capacity,  and  the  result  and  meaning  of  these  prayers  is  to  ask 
the  court  to  say  to  the  jury  that  such  delusions  amount  to  insan- 
ity. 

The  question  of  sanity  is  one  of  the  direct  issues  upon  trial,  and 
it  is  a  fact  to  be  determined  and  decided  by  the  jury  and  not  by 
the  court,  upon  all  the  circumstances  and  proof  in  the  case.  The 
court  cannot  say  as  matter  of  law,  that  a  person  is  insane,  because 
he  holds  the  belief  that  he  can  communicate  with  spirits,  and  can 
be  and  is  advised  and  directed  by  them  in  his  business  transactions 
and  in  the  disposal  of  his  property.  He  may  receive  this  advice, 
and  act  as  directed,  because  he  is  satisfied  in  his  own  mind  and 
from  his  own  reason  that  the  thing  recommended  is  wise  and  ex- 
pedient. This  is  by  no  means  impossible  or  improbable.  Such  be- 
liefs do  not  of  themselves  afford  a  certain  test  of  insanity  or  want 
of  testamentary  capacity.  Other  circumstances  and  facts  are  to  be 
looked  to  in  connection  with  them,  before  a  satisfactory  conclusion 
can  be  reached  in  regard  to  the  soundness  of  the  mind  which  enter- 
tains them. 

The  impropriety  of  a  court  segregating  certain  supposed  delu- 
sions from  a  large  bulk  of  evidence,  and  saying  to  a  jury  that  they 
alone  are  sufficient  to  show  insanity,  is  particularly  applicable  to  this 
case.  Although  the  proof  establishes  the  fact  that  the  testatrix  be- 
lieved in  the  most  extreme  doctrines  of  spiritualism,  of  communi- 
cation and  consultation  with  spirits,  thera  is  much  evidence  adduced 
by  the  caveatees  to  the  effect  that  she  managed  her  large  property 
with  skill  and  intelligence.  Her  sanity  and  testamentary  capacity 
are  testified  to  by  some  of  the  most  reliable  and  intelligent  gentle- 
men in  the  city  where  she  resided.  When  about  to  have  her  will 
written,  she  intelligently  informed  the  distinguished  counsel,  by 
whom  it  was  drawn  up,  how  she  wished  her  property  disposed  of, 
and  furnished  him  with  an  accurate  and  correct  list  of  her  numer- 
ous relatives.  The  will  itself  bears  no  intrinsic  evidence  of  insanity 
in  its  provisions,  but  on  the  contrary,  is  such  a  will  as  the  most 
sane  might  have  made.  All  these  facts  would  have  been  excluded 
from  the  jury  if  the  court,  by  granting  these  prayers,  had  ruled  that 
the  delusions  and  influences  enumerated  in  them  amounted  to  in- 
sanity in  law. 

They  were  clearly  evidence  to  go  to  the  jury  upon  the  question 
of  insanity,  and  it  was  the  province  of  the  jury  to  determine 
Vol.  XXX VI  — 64 
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whether  in  connection  with  the  other  proof  in  the  ease  they  0Ki§* 
factorily  established  it. 
[Omitting  minor  matters.} 
'  Rulings  affirmed^  and  eaute  remand&L 

Van  BT  TBB  BBpoKnoK.— To  the  aune  «lteoi,  RdMnum  ▼.  Adamg,  tt  Me.  19;  s.  c  tt 
Am.  Rep.«n.    In  re  AN4<fc't  11^  Wteooosln  Saprame  Ooart,  April  19,  ISBl,  boidt  tki*  ft 
mere  belief  in  "  sptritaaJiBm  *'  doee  not  destroy  testamenteiy  capodtgr,  tUQMongt  inttaA 
with  peculiar  eooentrioitlei.    The  court  thus  deecribe  the  testator:   "It  aatiiiffartiBi^r 
appears  that  the  deceased  was  a  gentleman  of  ezoellent  morsl  character,  and  thst  Ui 
intellectual  powers  were  of  a  high  order.    His  mind  was  cultivated  by  raedinc  and  sta4y, 
and  his  general  information  was  very  ertsnsive  and  varied.    One  witness  aaya,  nodnibt 
truly,  that  he  was  a  flrst-olBas  mechanic  and  scientist;  that  he  had  a  good  theety  of 
mechanics  and  was  a  well-read  man .    He  seemed  to  have  some  talent  for  In v«iuioa,  ssd 
did  invent  several  articles  which  he  sought  to  bring  into  use.    He  afetempsed  other 
tlons,  and  failed.    He  possesMd  great  self-reiianoe  and  flnnness,  and  wna  not 
swerved  from  a  purpose  deliberately  formed.   Some  of  the  witnesses  say  he  van  v«r 
ceited  and  self-willed.**    **  In  short,  the  deceased  was  a  person  of  vigorous  fBteOeet  aai 
will,  had  unbounded  faith  in  the  aoouracy  and  soundneas  d  his  own  Jodgment^  and  w» 
moved  to  action  by  an  earnest,  sanguine  temperament.   In  such  a  man  we  ahovdd  nsia- 
rally  expect  some  peculiarities  or  eccentricities  of  conduct,  but  we  find  fewer  ot  these  db- 
dosed  in  the  evidence  than  might  reasonably  be  looked  for.   It  appears  that  for  a  short 
time— pertMps  two  or  three  months,  but  during  what  year  Is  not  shown— be 
one  of  his  callings  by  wearing  on  the  front  of  his  hat  a  small  paper  on  which 
the  words,  *ltolicltor<tf  patents.*   Also,  that  he  was  seen  at  different  timea  on  skates  la  a 
publio  street  of  the  ^Ibj.    It  seems,  however,  that  he  was  testhng  a  new  kind  of 
which  he  had  invented.    Thus  far  we  find  no  evidence  that  the  deceased  waa  not 
mind  when  he  executed  the  instrument  propounded  as  his  last  will  and  tei 
there  waa  another  peculiarity  of  the  deceaaed  which  wQl  now  be  considered.  He  was' 
is  commonly  called  a  spiritualist    He  had  come  to  believe  that  through  osrtain 
he  could  communicate  with  the  spirits  of  deceased  persons.    He  received  throngh  eneof 
theee  mediums  what  purported  to  bea  message  from  his  deceased  wife,  advising  fete  to 
marry  the  appellant,  to  whom  he  was  then  paying  his  addresses.    He  doubtless 
the  message  was  from  his  deceased  wife.    He  also  oonsnlted  mediums  quite 
concerning  his  business  and  proposed  inventions.    He  once  engaged  In  wheat  i 
on  advice  from  such  sources.    At  first  he  was  successful,  but  later  operstlona  were  not » 
successful.    It  does  not  appear  that  he  persisted  in  these  speculations  very  long  sltv 
fortune  turned  sgainst  him.  During  the  IVench  and  Qerman  war  he  believed  reports  of  the 
condition  of  the  contest  which  he  received  from  mediums,  although  difftorant 
current  newspaper  reports.    But  when  the  evidence  of  the  truth  of  the  newspapi 
became  strong,  his  confidence  in  the  infallibility  of  the  other  reports  was  weakened.   Be 
received  a  communication  purporting  to  be  from  his  deceased  wife  after  his  last  i 
and  after  he  had  trouble  with  some  of  his  children,  approving  of  what  he  had  done, 
was  evidently  after  he  had  executed  his  wilL    It  does  not  appear  whether  or  not  k» 
regarded  the  communication  as  genuine,  but  probably  he  did  so  regard  it  But  the 
faith  of  the  deceased  in  the  accuracy  of  his  own  Judgment  was  a  counterpoise  to  his 
In  the  posBlbility  of  obtaining  direct  messages  from  the  other  world.   It  led  him  to  i 
another  element  in  his  belief  which  would  leave  him  free  to  follow  his  own  JodgaMBt  b  a 
given  case,  no  matter  how  strongly  he  might  be  pressed  by  supposed  snperaatarsi  adviee 
or  entreaty  to  act  against  It.    So  he  came  to  believe,  as  one  witness  statea  it,  *tliat  th«« 
was  more  than  one  kind  of  spirits — some  might  try  to  fool  him ,  and  othera  migbt  nok*  It 
Is  perfectly  obvious  from  the  whole  testimony  that  the  infallible  test  which  he  sppled  is 
determine  from  which  of  theee  classes  of  spirits  a  given  message  came  was  this:  If  k 
accorded  with  his  judgment,  it  came  from  the  reliable  class ;  if  not,  then  It  came  ttam  ihe 
cMher  dass  and  was  to  be  disrsgarded.** 

In  Bo»iard*<  FTifi,  10  Abb.  Pr.  (N.  8.)  1S8,  it  was  held  by  HurosaMos,  sumfsft^  ttas  a 
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belief  lb  (he  doctrine  of  metempsirchoals  does  not  argue  inoanlfey,  or  defeat  a  will  bjr 
wlddi  the  testator,  having  no  family,  IflCt  bis  estate  to  the  8ocie^  for  the  Prevention  of 
Ouelty  to  A»»«w«*i»  The oourt  said:  ^To  no  human  being  has  been  given  the  positive- 
knowledge  of  an  existence  after  death.  The  instincts  of  the  human  mind  prompt  us  to* 
believe,  or  at  least  to  hope,  that  althoogh  there  may  be  a  death  of  the  body,  yet  that  there 
isaa  tnteOeotoal  or  splritoal  part  of  our  nature  which  survives  in  some  form  or  other. 
But  in  a  logloBl  sense  there  is  no  mi^or  premise  of  knowledge ;  it  is  to  all  of  us  either  a 
matter  of  speculation  or  a  belief  based  on  the  religious  doctrine  or  tenets  which  we  acce|>t. 
To  simost  every  man  there  Is,  to  htm,  some  evidenoe  that  there  isahlgher  power,  what- 
ever that  power  may  be,  which  has  created  this  world,  and  whidi  governs  it.  The  manl- 
festatfans  whldi  surround  him  on  every  side  confirm  him  in  that  belief,  though  what  that 
power  or  Being  Is  he  can  with  his  finite  knowledge  have  no  deltailteoonoeption;  andthere- 
tore  his  views  as  to  a  ftiture  state  rest  merely  on  a  philosophical  speculation,  or  the  faith 
of  that  reUgton  which  he  accepts  as  his  creed,  and  is  taught  by  Its  prissts;  and  *  faith  Is  the 
of  thlngB  not  seen.*  Hie  world  is  divided  into  many  sects,  each  sect  presenting  a 
more  or  less  dUtorent  as  to  a  future  state.  This  very  doctrine,  metempqrohosis,  ae 
shown  In  this  case,  has  been  believed  in  by  Pythagoras,  Plato  and  others  of  the  ancient 
philosophers  and  sages  of  the  Best,  and  even  in  modem  times  by  intellectual,  wise  and 
good  men,  and  is  at  this  day  accepted  by  a  laiger  portion  of  the  human  race  on  the  globe 
et  large  than  tboee  who  reject  it. 

••Having  seriously  considered  this  subject  with  refisrenoe  to  the  nature  and  limited 
e^Mbill  ties  of  the  human  m  ind,  and  the  dilf  erenoe  not  only  of  race  but  of  men  of  the  same 
race,  living  under  the  same  dvil  and  reUglous  institutions,  and  resulting  firom  origin,  edu- 
catfcm  and  droomstaaoes;  and  also  borne  in  mind  the  ftneedom  of  individual  oonsdence, 
favored  by  the  sode^  In  which  we  dwell,  and  by  our  laws,  and  the  multiferious  forms  and 
sihades  of  opinion  on  all  subjects,  which  are  oonatantly  engendered  among  us,  and  must  be 
tolerated,  whether  as  means  of  arriving  at  truth  itself,  or  as  wise,  or  mistaken  methods  of 
happiBesB,  whidieadi  person  has  a  right  to  select  for  himsdf,  or  as  heresies  and  errors  in 
Indlvldasl  cases  inevitably  growing  out  of  the  large  Uber^  aocoijded  to  all ;  and  taking,  as 
I  feel  compelled,  a  comprdiendve  and  liberal  view  of  the  subject,  my  reflections  have  led 
me  to  say  that  I  cannot  commit  mysdf  to  what  I  deem  an  extravagant  and  unjust  stretch 
of  Judgment  of  a  court  of  Justice,  to  hold  upon  the  question  of  the  condition  or  destiny  of 
the  soul  of  man  after  the  death  of  the  body  —  of  which  no  man  has  more  positive  knowl- 
edge than  can  be  expressed  by  his  individual  belief  —  that  insanity,  or  a  dduslon  to  be 
duumcterlaed  as  insane,  as  respects  competency  to  dispose  of  property  by  will,  for  a  pur- 
pose whidi  might  not  otherwise  than  for  an  alleged  dduslon  have  been  entertained,  but 
wtaldk  purpose,  in  Itself  oonddered,  is  entirely  rational  and  explicable  on  other  grounds,  la 
to  be  ascribed  to  one  who  honestly  and  sincerdy  bad  faith  in  the  doctrine  of  metempeycho- 
ala,  and  who  having  no  femtly  or  any  near  or  known  remote  rdatlons,  bequeathed  his  en- 
tire estate  to  a  society  fbr  the  prevention  of  cruelty  to  animaht. 

**It  appearsto  me  that  if  a  Judicial  ofilcer  should  assume,  that  merely  because  a  man 
earnestly  believed  in  that  doctrine,  he  was  insane,  or  labored  unaer  an  insane  dduslon  or 
monomania,  Incapadtating  him  from  making  a  wiU,  if  prompted  by  that  faith,  but  though 
timT'irt-***  with  it,  wholly  rational  in  its  provldons,  it  would  not  fall  very  far  Short  in  prin* 
dple,  that  all  mankind  who  do  not  bdlcTo  in  the  particular  faith  which  ttie  judge  accepts, 
respecting  the  future  state,  are  more  or  less  insane  or  the  victims  of  an  insane  dduslon. 

**  This  question  Is  entlrdy- wittiin  the  domsin  of  opinion,  or  faith,  and  not  of  knowledge. 
A  man  may  properly  be  assumed  insane  upon  evidence  that  he  is  governed  by  hallucina> 
tioiia  wUch  are  phyHeaUy  Impossible  to  the  knowledge  of  all  sane  men,  and  which  are  con* 
tnrj  to  the  evidence  of  sensst,  or  who  Is  inihienced  by  ddudons  which  are  the  creation  of 
diaeaaed  reflective  faculties. 

'  *  Henoe  the  opinion  as  to  the  future  state,  of  which  no  man  has  podtive  knowledge,  and 
in  regard  to  whldi  mankind  haTe  always  differed,  and  do  widely  differ  to*day,  even  in  the 
moat  dTfflsed  countries,  and  among  the  most  intdlectual  of  men.  cannot  In  any  respect  be 
deemed  evidence  of  Inssnity ;  the  only  mle  by  which  the  insanity  of  one  of  certain  opinions 
can  be  determined  being  some  test  founded  on  podtive  knowledgi^. 

*■  The  Insaalty  of  an  opinion  must  be  established  only  with  reference  of  knowledfire  ao- 
to  men  of  ccHmnon  minds  and  common  understanding,  and  not  upon  the  resultt 
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of  profound  fldentiflc  reaearches  or  ezperimeDts,  or  acholastio  theology,  or  raligioas  teaea 
oonoemingtbo  nature  of  the  infinite,  or  the  destiny  of  the  raoe  beyond  the  preflent,  whidi 
iiHelf  is  ux>  vast  and  mysterious  a  domain  for  the  human  mind  to  comprehend;  and  if  we 
are  so  much  at  fault,  or  deficient,  and  so  at  variance  in  opinion  of  Uie  truth  of  the  preMBt^ 
how  can  we  presume  to  hold  one  insane  as  to  our  nature  and  destiny  in  the  Aiture? 

*'  Moreover,  if  a  court  is  to  ascribe  insanity  toa  man,  or  adassof  men  coostituifaigaBBOt, 
on  account  of  his  or  their  opinion  or  belief  as  to  a  future  state,  and  a  particular  sect  had  k 
fact  attained  to  a  real  knowledge  of  that  future,  the  logical  deductions  would  BuiiiMiiiHf 
be,  that  a  major  portion  of  mankind,  comprised  in  all  other  and  dillerant  sects,  ««ncf 
unsound  mind  or  monomaniaoB  on  that  subject.  If  it  be  the  case  that  such  knowledgB  ktf 
been  attained  by  a  sect  or  known  body  of  believen,  the  question  remains,  whkh  iBit,aMl 
what  tribunal  is  to  ezeroiae  the  Judgment  of  determination/' 

In  Austen  v.  Oraham^  I  Spinks.  887,  the  testator,  an  Englishman,  early  residiogln Id<IIi» 
had  embraced  Mahometan  and  Hindoo  notions,  and  also  believed  in  astrolagy  and  necro- 
mancy. He  left  money  by  his  win  to  erect  a  cenotaph  in  Constantinople,  with  the  toca- 
tor*s  name  engraved  thereon,  and  a  light  burning  therein,  and  the  balance  to  the  poor  of 
that  city.  Held,  valid.  The  court  said :  **The  arts  in  which  he  profewed  to  believe  wen 
such  as  were  once  believed  and  proftossed  by  some  of  the  most  learned  men  in  Europe,  aod 
are  still  believed  and  professed  by  many  of  the  eastern  nations  to  which 
was  so  strongly  attached. ** 

See  Kingtbwry  v.  WlUtakett  onte,  9I& 


Mebghants  and  MiiTBRs'  Tbanspobtatiok  Oompakt  of  Balh* 
MORB  y.  AssooiATED  Firemek's  Iksuranob  Compakt  op  Bal* 

TIMOBE. 
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Inmranee  ^^fire  —  vessel^^  ffen&ral  woeragt. 
The  doctrine  of  marine  arerage  is  not  applicable  to  fire  policies  on  resssl* 

ACTION  on  a  policy  of  fire  iusarance.    The  opinion  states  the 
facts.     The  plaintiff  had  judgment  below  and  appealed. 

Chcts.  Marshall,  for  appellant. 

George  Hawkins  WiUiamSy  John  H.  Thonuts,  WiUiam  C.  SeU^% 
Frank  P.  Clark,  for  appellees. 

BoBiNSONy  J.  This  suit  is  brought  by  the  appellant,  owner  of  iba 
steamer  "George  Appold/'  on  a  fire  policy  issued  by  the  appellee, 
insuring  said  steamer  against  loss  by  fire. 

It  appears  that  on  the  20th  October,  1877,  while  loading  at  the 
port  of  SaTannah,  a  fire  was  discovered  among  a  cargo  of  oottoB 
stowed  in  the  foreholdof  the  steamer,  and  in  order  to  save  both  the 
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steamer  and  cargo  from  destructioiiy  it  was  found  necessary  to  sab- 
mergd  the  yessel. 

The  damages  direct  and  indirect  to  the  steamer  itself,  were  esti- 
mated at  12,500,  and  the  damages  to  the  cargo  at  $10,500. 

The  adjuster  to  whom  the  matter  was  referred  decided,  that  the 
damages  to  the  cargo  were  according  to  the  usage  and  laws  of  the 
port  of  Baltimore,  subject  to  the  law  of  general  average ;  and  the 
appellant  as  owner  of  the  steamer  was  obliged  to  contribute  to 
the  cargo  the  sum  of  $5,281.29. 

The  steamer  was  insured  by  the  appellee  and  other  fire  compa- 
nies to  the  amount  of  $80,000  ;  and  the  cargo  was  insured  under 
marine  policies. 

The  fire  companies  tender  themselyes  ready  to  pay  $2,500,  the 
amount  of  damage  sustained  by  the  steamer,  but  the  appellant 
claims  that  in  addition  to  this  sum,  he  is  entitled  to  recover  the 
amount  paid  by  him  under  the  law  of  general  average  to  the  cargo. 
And  this  is  the  question,  and  the  sole  question  at  issue  between  the 
parties. 

Were  this  a  question  to  be  determined  purely  upon  equitable 
principles,  there  might  be  some  ground  to  support  the  appellant's 
contention. 

The  steamer  was  fully  insured  by  the  fire  companies,  and  in  the 
event  of  its  destruction  by  fire,  they  would  have  been  liable  for  the 
entire  loss  sustained  by  the  appellant.  In  that  event,  instead  of  the 
sum  of  $5,231.29  now  claimed  by  the  appellant,  they  would  have 
been  obliged  to  pay  the  entire  amount  covered  by  their  respective 
policies. 

If  the  steamer  was  saved  from  destruction  by  being  submerged, 
and  the  appellant  as  owner  was  in  consequence  thereof  obliged  to 
pay  $5,000  for  damages  to  the  cargo,  it  would  seem  but  fair  and 
equitable  that  he  should  be  reimbursed  a  loss  thus  incurred  for  the 
benefit  and  protection  of  the  insurers. 

The  liability  however  of  the  insurer  is  one  arising  upon  contract, 
and  must  be  determined  by  the  terms  of  the  policy  upon  which  this 
suit  is  brought.  It  is  hardly  necessary  to  say,  that  a  policy  of  in- 
surance, like  any  other  contract,  must  be  construed  according  to  the 
evident  intention  of  the  parties,  to  be  gathered  from  the  language 
UJ9ed  taken  in  connection  with  the  subject-matter  to  which  it  refers. 

The  rights  and  obligations  of  the  parties  to  this  suit  must  there- 
fore be  determined  by  the  contract  as  made  between  them ;  and  we 
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have  no  power  to  add  new  conditions  or  to  extend  the  risk  beyond 
what  is  fairly  within  the  terms  of  the  policy  itself.  Now  what  an 
the  terms  of  this  policy?  Looking  to  the  ttice  of  it,  we  find  the 
thing  insured  is  a  steamer,  and  the  peril  insured  against  is  loss  by 
fire.  No  other  risk  was  assumed  by  the  insurer,  and  indemnity 
against  loss  from  this  peril  and  this  alone  was  the  consideration  for 
which  the  premium  was  paid  by  the  insured.  Here  then  is  a  cob- 
tract  in  regard,  to  a  specifio  subject  and  madefor  a  specific  pnrpase, 
and  by  it  tbd  correlative  rights  and  obligations  of  the  parties  must 
be  determined. 

It  is  not  contended  that  the  appellee  has  in  express  terms  agreed 
to  reimburse  the  appellant  for  losses  which  as  owner  he  might  be 
obliged  to  contribute  to  the  cargo,  but  the  argument  is,  that  the 
insurer  is  liable  for  all  damages  resulting  directly  from  the  peril 
insured  against,  and  that  actual  combustion  is  not  always  the  test 
by  which  such  damages  are  to  be  ascertained.  This  in  a  certain 
sense  is  true. 

The  insurer  of  a  stock  of  goods  may  be  liable  for  damages  caused 
by  water,  although  the  water  was  used  to  extinguish  afire  upon  (he 
house  in  which  such  goods  are  stored.  And  upon  the  same  principle 
it  has  been  held,  that  the  insurer  of  a  house  is  liable  for  its  destruc- 
tion, when  such  destruction  was  absolutely  necessary  to  arrest  the 
progress  of  a  fire  in  a  city.  Oity  Fire  Ins,  Co.  v.  OorlisB,  21  Weod. 
367;  WJietheratt  v.  Marine  Ins.  Co.,  49  Me.  200;  Oeisek  v.  CreaeaU 
Mutual  Ins.  Co.,  19  La.  Ann.  297;  EiUier  v.  Allegheny  Cd.  MuL  /m. 
Co.,  3  Penn.  SL  470;  Thompson  v.  Montreal  Ins.  Co.,  6U.  C,  Q.  B. 
319. 

In  these  and  other  like  cases,  the  law  presumes,  that  the  parties, 
from  the  very  nature  of  things,  must  have  contemplated  the  natursl 
and  physical  consequences  resulting  from  the  peril  insured  against 
So  in  this  case  the  appellee  is  not  only  liable  for  the  damages  to 
the  ship  from  actual  combustion,  but  also  for  damages  to  the  vessel 
resulting  directly  from  the  means  used  to  extinguish  the  fire.  Bat 
the  liability  of  the  insurer  arising  in  cases  whore  the  peril  insured 
against  has  been  the  proximate  cause  of  the  loss,  has  never  been 
held  to  cover  damages  to  other  property  not  insured  by  the  policy. 

If  then  the  appellant  is  entitled  to  recover  in  this  suit,  it  most 
be  upon  the  ground  that  the  law  of  general  average,  by  which  he 
was  obliged  to  contribute  to  the  loss  sustained  by  the  cargo,  con* 
stitutes  and  forms  a  part  of  the  risk  assumed  by  the  appelka 
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Fire  policies,  it  is  well  known,  have  been  in  existence  for  centuries, 
and  it  is  but  fair  to  presume  that  cases  bke  the  present,  where  the 
▼easel  has  been  insured  by  such  policies,  and  the  cargo  insured  un- 
der marine  policies,  must  have  frequently  occurred ;  and  yet  no 
case  has  been  found>  ia  which  it  has  been  held,  that  the  fire  policy 
must  contribute  to  the  loss  sustained  by  the  cargo.  Not  only  this, 
bat  the  proof  in  the  record  shows  that  the  usage  and  laws  recog- 
nised by  mercantile  men,  and  by  which  such  policies  are  construed, 
are  all  against  this  contention.  In  determining  for  the  first  time  a 
question  arising  upon  insuranoe,  such  usage  and  laws  are  entitled 
to  weight,  not  only  because  they  are  approved  and  sanctioned  by 
practical  and  sagacious  men,  in  regard  to  a  subject-matter,  in  which 
they  are  alike  interested,  but  also  because  the  parties  must  be  pre- 
sumed to  have  contracted  with  reference  to  them.  In  fact  it  has 
been  said,  that  the  whole  law  of  insurance  has  done  little  else,  than 
to  adopt  such  laws  and  usages,  and  to  give  to  them  the  force  of 
authority. 

In  the  absence  then  of  any  authority  to  support  the  appellant's 
contention,  let  us  see  whether  it  can  be  supported  on  principle. 

The  whole  scope  and  object  and  purposes  of  a  fire  policy  are 
different  from  those  of  a  marine  policy.  By  the  former  the  in- 
surer agrees  to  indemnify  against  loss  by  fire.  That  is  the  only 
peril  for  the  loss  by  which  he  agrees  to  become  responsible;  and  we 
have  no  right  to  enlarge  the  contract,  or  to  extend  the  risk  by  im- 
plication. By  a  marine  policy,  the  underwriter  engaged  to  pay  not 
only  the  loss  or  damage  to  the  thing  insured,  out  also  to  reimburse 
the  owner  all  sums  paid  by  him  under  the  laws  of  general  average. 

General  average  is  a  contribution  by  all  the  parties  in  a  sea  ad- 
venture, to  a  loss  suffered  for  the  common  benefit  of  all.  In  such 
cases,  where  any  sacrifice  is  deliberately  and  voluntarily  made,  or 
any  expense  is  &irlyand  bona  fide  incurred,  to  prevent  total  loss,  or 
some  greater  disaster,  it  is  but  just  and  right,  that  the  sacrifice  or 
expense  should  be  born  relatively  by  the  owner  of  the  ship,  freight 
and  cargo,  to  the  end,  that  the  loss  may  fall  equally  upon  all  the 
parties  in  interest  Bxrkhy  v.  PresgravSy  1  East,  228 ;  HalhU  t. 
Wxgram,  9  0.  B.  580 ;  Fletcher  t.  Alexander,  L.  R,  3  C.  P.  380. 

For  risks  thus  assumed,  and  which  may  be  said  to  be  co-extensive 
with  the  perils  of  the  sea  —  embracing  general  average,  salvage  and 
ftbandonment,  the  insured  pays  a  premium  more  than  five  times 
grater  than  the  premium  against  loss  by  fire  alone. 
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If  the  appellant  desired  protection  against  the  risk  of  general 
average,  or  against  other  penis  of  the  sea^  he  shoald  have  msared 
under  a  marine  policy.  If  he  preferred  to  insure  at  a  lower  rate  of 
premium,  and  to  take  upon  himself  all  risks,  other  than  loss  by  fire, 
he  has  no  reason  to  complain,  because  the  insurer  refuses  to  reim- 
burse him  for  a  loss  not  covered  by  the  policy  ;  and  which  by  the 
well  settled  law  of  insurance  constituted  no  part  of  the  oontrKt 
between  the  parties. 

In  the  many  cases  relied  on  by  the  counsel  for  the  appellant^  the 
questions  considered  and  decided  arose  on  marine  policies,  under 
which  the  rights  and  obligations  of  the  parties  are  altpgetiier  dif- 
ferent from  those  belonging  and  incident  to  a  fire  policy. 

The  policy  sued  on  in  this  case  limits  the  liability  of  the  appellee 
to  losses  to  the  steamer  itself  by  fire,  and  upon  such  a  policy  the 
appellant  i&  not  entitled  either  upon  principle  or  upon  authorify  to 
recover  the  amount  which  under  the  law  of  general  average  he  vas 
obUged  as  owner  of  the  vessel  to  contribute  to  the  cargo^  evea 
though  the  damages  to  the  cargo  were  occasioned  by  the  meaiu 
used  to  extinguish  the  fire  on  the  vessel. 

The  statement  of  facts  shows,  that  the  damages  direct  and 
indirect  to  the  steamer  were  $2,500  and  this  sum  the  appellee  tend- 
ers itself  ready  to  pay.  There  was  no  error  therefore  in  refusing  to 
grant  the  appellant's  prayers,  and  the  judgment  below  mnst  be 
affirmed* 

Judgment  €ffimel 
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(JatUraet — entire — peffi>rmanee  prevented  by  aeddent — rMOMry. 

tender  a  oontnei  to  erect  an  addition  to  a  building  for  a  fixed  sum  for  tb*. 
entire  work,  there  can  be  no  reooTery  where  complete  performance  was  pre- 
vented by  the  destruction  of  the  building  by  fire  without  fault  of  either 
party,  and  there  was  no  acceptance  of  what  had  been  done.  {See  noie,  p,  486.) 

ASSUMPSIT.    The  opinioD  states  the  case.    The  defendant  had 
judgment  bolow. 

H.  d  ff»  E.  Walbr%dg$y  for  plaintiff  in  error. 

A,  Stoui  and  Randolph  Strickland,  for  defendant  in  error. 

MABStoNy  J.  The  controversy  in  this  case  arises  oat  of  certain 
materials  famished  and  work  and  labor  performed  by  plaintiffs  in 
error^  nnder  an  oral  agreement  to  furnish  materials  and  erect  an 
addition  to  the  building  in  which  the  defendant  resided.  This 
^addition  lapped  by  the  old  building  about  eight  feet,  which  was  to 
give  room  for  a  door  swinging  back  so  it  connected  with  the  old 
building.  The  sills  were  mortised  into  the  old  building  and  pin- 
nedy  and  the  sill  of  the  old  part  formed  part  of  the  sill  of  the  new 
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part  Between  the  old  and  the  new  part  there  was  a  door  cot 
throagh,  and  the  door  and  the  lock  hang.  The  old  wall  fonned 
part  of  the  new."  The  agreement  specified  fully  how  the  building 
should  be  completed,  and  the  price  agreed  upon  was  #250.  There 
was  evidence  tending  to  show  that  the  work,  labor  and  materisdi 
should  not  exceed  this  sum,  and  that  such  work  and  labor  were 
being  done  by  the  day.  After  the  work  was  partly  done  the  house 
and  this  addition  were  destroyed  by  fire  without  th6  fault  of  eitlicr 
party,  and  evidence  was  given  tending  to  show  that  the  work  and 
labor  done  and  materials  furnished  up  to  the  time  of  the  fire 
amounted  to  nearly  two  hundred,  dollars. 

The  court  charged  the  jury  that  if  the  agreement  made  was  lu 
furnish  the  materials  and  do  the  work,  and  no  particular  sum  wiis 
agreed  upon  therefor,  plaintiffs  could  recover.  If,  however,  thej 
should  find  that  the  materials  furnished  and  labor  done  were  at  a 
certain  fixed  price  for  the  job,  to  be  paid  for  when  completed,  and 
that  it  was  not  completed  at  the  time  of  the  fire^  then  for  the  ma- 
terials furnished  and  labor  performed  up  to  the  time  of  the  fire 
they  could  not  recover.  The  correctness  of  this  portion  of  the 
charge  is  what  our  attention  has  been  called  to  as  the  matter  com- 
plained of. 

Under  the  strict  common-law  rule,  where  a  party  had  failed  to 
comply  substantially  with  an  unapportionable  agieementy  he  coald 
not  recover  for  what  h^  been  done.  This  rule  has  been  go  far 
modified  that  where  any  thing  has,  been  done  from  which  the  other 
party  has  received  a  substantial  benefit,  and  which  he  has  appro- 
priated>  a  recovery  maybe  had  based  upon  such  benefit.  Tlie  basis 
of  this  recovery  is  not  the  original  contract,  but  a  new  implied 
agreement  deducible  from  the  delivery  and  acceptance  of  some 
valuable  service  or  thing.    Allen  y.  McKiNnny  5  Mich.  454. 

Applying  this  rule  to  the  case  before  us,  and  there  can  be  no 
recovery  for  the  work  and  labor  done  and  materials  furnished. 
The  contract  was  not  apportionable,  if  to  complete  the  building  for 
a  fixed  sum,  and  there  was  no  acceptance  of  what  was  done,  or  aoj 
benefit  derived  therefrom  or  on  account  thereof  at  the  time  of  the 
fire. 

If  Besley  had  conveyed  the  premises  before  the  fire,  or  in  any 
way  accepted  or  appropriated  to  his  own  use  what  had  been  dooe, 
the  law  would  have  implied  a  promise  that  he  pay  therefor.  It  was 
argued  that  this  addition  having  been  attached  to  the  main  build* 
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ing,  thereby  forming  a  part  thereof,  it  from  day  to  day  became  tlie 
property  of  Besley  as  tlie  work  progressed,  and  therefore  that  he 
shoald  pay  for  so  mueh  as  had  been  done.  But  had  it  been  sepa-: 
rated  from  the  main  building  it  would  equally  have  been  a  part  of 
the  realty,  therefore  Besley's  property,  and  for  th^t  reason  should 
hare  been  paid  for,  although  a  separate  building  —  a  doctrine  not 
contended  for.  Where  the  agreement  is  to  erect  and  complete  a 
building,  the  person  on  whose  land  it  is  being  erected  cannot  be 
compelled  to  pay  for  one  erected  in  part,  or  onedifFering  from  what 
was  contracted  for,  unless  he  has  in  some  way  accepted  it  and  de- 
rived some  benefit  therefrom.  Martuti  v.  Houck,  39  Mich.  431;  s. 
c,  33  Am.  Hep.  409.  If  before  acceptance  or  an  appropriation 
thereof  to  the  use  of  the  owner  of  the  land  it  should  be  destroyed 
without  fault  on  his  part,  he  would  not  be  liable  for  what  had 
been  done. 

It  was  also  argued  that  as  this  addition  under  the  ugreem^at 
was  attached  to  and  formed  a  part  of  the  main  building,  there  was 
an  implied  agreement  that  the  defendant  would  furnish  the  house 
to  which  the  addition  was  to  be  attached,  and  failing  in  this  because 
of  the  fire  the  parties  would  be  entitled  to  recover.  Admitting 
such  an  implied  agreement,  and  that  any  act  of  the  owner  of  such 
building  which  would  remove  it  or  deprive  the  contrskctors  from 
attaching  this  addition  thereto,  would  give  them  a  cause  of  action, 
yet  we  do  not  see  the  force  or  bearing  thereof  in  this  case.  Here 
the  main  building  was  not  removed  by  the  act  or  through  any  fault 
of  the  owner  thereof,  and  why  he  should  be  held  chargeable  there- 
for does  not  appear.  It  was.one  of  those  casualties  not  provided  for 
or  contemplated,  and  for  which  neither  should  be  held  liable  to  the 
other.  It  certainly  does  not  clearly  appear  but  that  the  contractors 
might  yet  go  on  and  substantially  perform  the  agreement  on  their 
part  This  addition  formed  a  complete  building  of  and  by  itself. 
True  it  was  td  be  attached  in  part  to  the  old,  but  not  in  so  essen- 
tial a  nuinner  as  to  prevent  the  erection  thereof  without  the  sup- 
port which  it  would  otherwise  have  derived  therefrom.  This  work 
could  have  been  carried  on  and  fully  performed  without  any  refer- 
euce  to  the  main  building  in  any  important  particular.  A  removal 
of  the  main  building  by  the  owner  thereof  would  have  excused  the 
contractors  from  connecting  this  addition  therewith,  but  would  not 
have  prevented  their  recovering  the  full  contract  price,  had  they  in 
ill  other  reepeots  oomplied  with  their  agreement. 
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In  this  case  there  was  no  acceptance  by  Besley  previons  to  the 
fire,  and  the  addition  was  in  no  shape  to  call  for  an  acceptance 
thereof.  What  is  necessary  to  constitute  a  proper  acceptance  in  i 
case  like  the  present^  or  in  a  case  where  a  building  has  been  erected 
on  the  land  of  another,  we  need  not  in  this  case  determine.  It  ii 
not  e?ery  act  of  the  owner  of  the  real  estate  or  of  the  main  build- 
ing that  could  thus  be  construed.  The  act  of  acceptance  shonld 
be  unequivocaly  else  ordinary  acts  as  owner  of  the  real  estate  which 
he  does  not  yield  up  in  such  a  case  might  be  so  considered  contraiy 
to  the  real  intention.     TavmatUh  v.  Koehler.  35  Mich.  26, 

The  judgment  must  be  affirmed  with  costs. 

Judgment  a  firmed. 

The  other  justices  concurred. 


Kon  BT  THM  BspoanuL— In  AppUbif  ▼•  Jfyert,  L.  B^  2  0.  P.  ttl,  thte  doeCriae 
■ubject  of  the  following  decision: 

BuAcaLBUBH,  J.  **  Then  It  wMAzguedbeCora  118,  that  inaanodi  as  this  was  1 
that  nature  which  would  in  pleading  be  described  as  acontnust  for  woric,  labor,  and 
rials,  and  not  as  one  of  baiigain  and  sale,  the  labor  and  materials  uernsMrfjy  became  te 
property  of  the  defendant  as  soon  as  they  were  worked  into  his  pramises  and  becsnepift 
of  them,  and  therefore  were  at  his  risk.  We  think  that  as  to  a  great  part  at  least  of  the 
work  done  in  this  case,  the  materials  had  not  become  the  property  of  the  de0BBdank:  tot 
we  think  that  the  plaintiflB,  who  were  to  complete  the  whole  for  a  fixed  aom,  and  kcepift 
in  repair  for  two  years,  would  have  had  a  perfect  right  If  they  thought  that  a  portta  «( 
the  engine  which  they  had  put  up  was  too  slight,  to  change  It  and  substltate  mneAeru 
their  opinion  better  calculated  to  keep  in  good  repair  during  the  two  years,  and  that  wWh 
out  consulting  or  asking  the  leave  of  the  defendant.  But  even  on  the  suppoiitioB  thit  tte 
materials  had  become  unalterably  fixed  to  the  defendant's  premises,  we  do  notthfaik  that 
under  such  a  contract  as  this,  the  plaintlfEs  could  recover  any  thing  unles  the  whole  wnt 
was  completed.  It  is  quite  true  that  materials  worked  by  one  into  the  proper^  of  aaoiber 
become  part  of  that  proper^.  This  is  equally  true,  whether  it  be  fixed  or  movable  |vop- 
erty.  Bricks  buflt  into  a  wall  become  part  of  the  house ;  thread  stitched  into  a  coat  vtach 
is  under  repair,  or  planks  and  nalU  and  pitch  worked  into  a  ship  under  repair,  bseosM 
part  of  the  coat  or  the  ship ;  and  therefore,  generally,  and  in  the  abaenoe  of  aomeChiBg  to 
show  a  contrary  intention,  the  bricklayer,  or  tailor,  or  shipwright,  is  to  be  paid  for  tfaa 
work  and  materials  he  has  done  and  provided,  although  the  whole  work  Is  not  ooBqikla. 
It  is  not  material  whether  in  such  a  case  the  non-completioo  is  because  the  shipwrigbt  did 
not  choose  to  go  on  with  the  work,  as  was  the  case  in  Roberts  v.  Hovaioefe,  8  B.  ft  Ad.  lOI, 
or  because  in  consequence  of  a  fire  he  could  not  go  on  with  it,  as  In  JfsiuCoas  v  Afkama, 
8  BuzT.  1502.  But  though  this  is  the  prima  fcuHe  contract  between  those  who  enter  iat« 
contracts  for  doing  work  and  supplying  materials ,  there  is  nothing  to  render  it  either  inqgal 
or  absurd  in  the  workman  to  agree  to  complete  the  whole,  and  be  paid  when  the  whole  fi 
complete,  and  not  till  then ;  and  we  think  that  the  plaintiffs  in  the  present  case  had  entered 
into  such  a  contract.  Had  the  accidental  fire  left  the  defendant's  premises  unton^ed. 
and  only  injured  a  part  of  the  work  which  the  plaintiffs  had  Valready  done,  we  anwsbsnd 
that  it  is  clear  the  plaintiffs  under  such  a  contract  as  the  present  must  have  done  their  pert 
over  again,  in  order  to  fulfill  their  contract  to  complete  the  whole  and  ^  put  It  to  woikfor 
the  sums  above  named  respectively.'  As  it  is,  they  are,  according  to  the  priadiilelrid 
down  in  Taylor  r.  CaldweU^  8  6.  &  L.  826;  88  L.  J.  (Q.  B.)  164,  excused  from  oooiiileliBr 
the  work;  but  they  are  not  therefore  entitled  to  any  compensation  for  what  Uiey  hvm  dooa 
but  which  has,  without  any  fault  of  the  defendant,  perished.    Tba  oass  is  in  piine^  liki 
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that  <3f  a  ahipowDer  who  has  been  ezcaaed  from  the  performance  of  his  contxvct  to  carr/ 
goods  to  their  destination,  because  his  ship  has  been  disabled  by  one  of  the  excepted  perilSi 
but  who  Is  not  therefore  entitled  to  any  payment  on  account  of  the  part  performance  ot 
the  Toyage,  unless  there  is  something  to  Justify  the  conclusion  that  there  has  been  a  fresh 
caatxBfA  to  pay  fireigfat  pro  rata, 

*«Onthe  azgument.  much  reference  was  made  to  the  Ovil  Law.  The  opinions  of  the 
great  lawyers  collected  in  the  Digest  afford  us  very  great  assistance  in  tracing  out  any 
qneotlaii  of  doubtful  principle,  but  they  do  not  bind  us;  and  we  think  that  on  the  principles 
of  ttigUsh  law  laid  down  in  CuUery,  Powell,  6  T.  B.  SSO;  8  Smith's  L.  C.  1;  Jewe  v.  Bou,  1 
C.  M.  ft  R.  816;  Monroe  ▼.  Buttt  8  E.  ft  B.  738 ;  Sinclair  v.  Bowlt»y  9  B.  &  C.  88,  and  other 
ciwes»  the  platntiflk  contracted  to  do  an  entire  work  for  a  spedflc  sum,  can  recover  noth- 
ing nnleaB  the  work  be  done,  or  it  can  be  shown  that  it  was  the  defendant's  fault  that  the 
work  was  incomplete,  or  that  there  is  something  to  justify  the  conclusion  that  the  partiea 
have  eotend  into  a  fresh  contract/* 


Printz  v.  People- 

(49  Mich.  144.) 
EMdenee  —  opinion  of  value. 

On  a  proseentlon  for  theft  of  a  seal-skin  doak,  which  the  owner  had  wonit 
abe  maj  testify  to  its  yalue,  having  priced  similar  articles.    {See  note,  p.  487.) 

/CONVICTION  of  larceny.     The  opinion  states  the  case. 

HawUy  d  Fimane,  for  plaintiff  in  error* 
Otto  Kirchn&r,  attorney -general,  for  people. 

GBAYBSy  J.  The  witness,  Mary  McKenzre,  was  competent  to  gire 
the  Taltie  of  her  seal-skin  cloak.  It  was  part  of  her  personal  apparel, 
which  she  had  worn  one  winter.  She  testified  that  she  had  priced 
sach  articles,  and  that  this  one  was  certainly  worth  one  hundred 
and  twenty-five  dollars.  The  evidence  was  regular  and  within  pre- 
vions  decisions.  It  was  not  necessary  to  call  dealers  in  second-hand 
fara. 

[Unimportant  pomt  omitted.] 

There  is  no  other  error  and  the  judgment  is  affirmed. 

Judgment  affirmed. 

The  other  justices  concurred. 


HoTB  BTTBB  BspoBTSB.  — This  precise  qaestion  seems  to  have  been  dlrectlj  adjudged  ir 
^ery  few  eases.  Joyr,  HopMM^6Den.84,  waaanactionforbreachofwBXTantxinthemp 
of  a  eow,  tibat  the  animal  was  good  and  young.  The  plaintilTs  counsel  inquired  of  a  witneai 
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who  had  seen  the  cow,  what  she  would  have  been  worth  If  good  and  young,  and  atao  vim 
4be  would  have  been  worth  provided  she  gave  four  quarts  of  milk  a  d^.  Hie  niiialiiiii 
were  objected  to  on  the  ground  that  they  called  for  mattersof  opinion.  The  court  held  tte 
question  admissible,  for  the  reason  that  the  witness  was  asked  what  he  had  sseaaad 
known,  and  what  the  oow  would  be  worth  If  she  gave  four  quarts  of  milk  per  daj. 

In  JDer^v  v.  (TaOup,  5  Minn.  UM,  a  witness  testified  to  the  value  of  certain  realflstrie, 

which  was  objected  to  upon  the  ground  that  he  had  not  shown  himsfflf  competent  to  give 

an  opinion  as  to  the  value  of  the  property.    The  objection  was  overruled,  upon  the  groood 

that  the  presumption  is  that  the  owner  of  properly  is  better  *^"ft*"**«<  withliB  vilDt 

than  a  stranger. 

In  Merrill  v.  (Trinnen,  83  N.  Y.  6M,  618,  the  owner  of  a  lost  trunk,  coutainlag  weiriig 
apparel  and  swords,  was  permitted  to  testify  to  his  opinion  of  the  value  of  its  oomeBta 
**  from  knowledge  aoquired  since  he  came  to  this  country,"  and  to**  the  fact  that  he  htd 
made  inquiries  here  as  to  the  value  of  articles  of  that  kind.** 

In^^ttAv.  J9i(tt,S8Barb.aBe,the  witness  testified  that  he  knewthestove  la  qnartioB, 
and  was  acquainted  with  the  value  of  stoves.  This  was  held  snflksient  foondatioii  for  Im 
opinion  of  its  value. 

Wharton  says  (1  Bv.,  1 447):  **  Two  essentials  theref ore  exist  to  a  proper  estimate  of  vite: 
First,  a  knowledge  of  the  intrinsic  properties  of  the  thing;  aeoond,  a  knowledga  of  tfc« 
state  of  the  markets.** 

In  Jl0roerv.  FoaB,67N.  T.  B8k  the  court  said :  "Icaaoonoeiveof  nocase  wheteooebM 
himself  rendered  service  to  another,  where  he  will  not  be  oompetent  toglve  evMsnoeoCiti 
valna  Knowing  the  precise  nature  of  the  service  rendered,  he  must  have  somekwnrledffr 
of  Its  value,  and  he  is  thus  oompetent  to  give  his  opinion.** 

In  Teerpeiming  v.  Com.  Ex.  liw.  Co.,  48  N.  Y.  888,  the  courtsay :  **  On  questions  of  valse; 
a  witness  must  often  be  permitted  to  testify  to  an  opinion  as  to  value,  but  the  witneMnait 
be  shown  competent  to  speak  upon  the  subject.  He  must  have  dealt  In,  or  have  80bi» 
knowledge  of  the  article  concerning  which  he  speaks.  Persons  should  be  oonvensot  with 
the  particular  article,  and  of  its  value  in  the  marketi  as  a  farmer  or  dealer,  or  a  penos 
conversant  with  the  article  as  to  the  value  of  lands,  cattle,  produce,  etc  Tliese  stand  npos 
the  general  ground  of  peculiar  skill  and  Judgment  la  the  matters  about  whksfa  osbAmti* 
sought.'* 

In  Chamboret  v.  Ckigney,  86  N.  Y.  Super.  474,  it  was  held  that  before  a  wttaess  ess  l» 
allowed  to  testify  to  an  opinion  as  to  the  valueof  an  article,  a  foundation  must  bs  laid  I7 
showing  him  to  be  competent  to  form  an  opinion  from  a  peculiar  knowledge  of  the  arti- 
cle and  its  value,  and  that  to  allow  a  witness  under  objection  to  testify  to  his  opinioa  before 
such  foundation  has  been  laid  Is  error,  and  that  where  the  only  evidence  whkii  laid  tto 
foundation  was  that  the  witness  had  purdiased  some  of  the  articles  in  quesHnn,  it  w 
held  on  ai^>eal  to  be  Insufficient.  Here  the  properfy  was  household  furattora.  "11* 
answer  did  not  speak  to  the  fact  of  what  the  witness  had  paid,  or  had  known  to  be  pald» 
for  the  property.** 

In  New  Hampshire  opinions  of  valueof  chattels  are  not  received.  Low^»Ooti0Lttc^^ 
Cd.,46M.  H.810. 


People  v.  Kkapp. 

(48Mksh.8670 

Oriminailaw — pr69ence  of  offleer  ^njurif'fvom, 

A  criminal  oonTietion  will  be  Bet  aside,  if  the  offloer  in  charge  of  tlM  ftxf  1* 
mained  in  their  room  daring  their  aeilberatione.  aithongh  he  did  not 
to  them.   {See  note^  p,  441.) 


OCTOBER  TERM,  1879.  439 


People  ▼.  Kimpp. 


nONVICTION  of  adultery.    The  opinion  states  the  case. 

Otto  KirchneTf  attorney-general,  for  people. 
Millard  S  Beau,  for  defendant. 

CooLET,  J.  [Omitting  other  matters.]  III.  When  the  jury  re- 
tired to  consider  of  their  Terdict,  an  officer  accompanied  them  and 
remained  in  the  room  during  their  deliberations.  The  attention 
of  the  court  was  called  to  the  fact  on  a  motion  for  a  new  trial,  but 
on  its  being  made  to  appear  that  the  officer  did  not  converse  with 
the  jury  in  their  room,  the  court  denied  the  motion.  This  was  on 
the  assumption  that  under  the  circumstances  the  defendant  could 
not  have  been  injured  by  the  officer's  presence  in  the  room. 

It  is  not  claimed  that  the  officer  can  with  propriety  be  allowed 
to  be  within  hearing  when  the  jury  are  deliberating.  Whether  he 
does  or  does  not  conyerse  with  them,  his  presence  to  some  extent 
must  operate  as  a  restraint  upon  their  proper  freedom  of  action 
and  expression.  When  the  jury  retire  from  the  presence  of  the 
court,  it  is  in  order  that  they  may  have  opportunity  for  private  and 
confidential  discussion,  and  the  necessity  for  this  is  assumed  in 
every  case,  and  the  jury  sent  out  as  of  course,  where  they  do  not 
notify  the  court  that  it  is  not  needful.  The  presence  of  a  single 
other  person  in  the  room  is  an  intrusion  upon  this  privacy  and  con- 
fidence, and  tends  to  defeat  the  purpose  for  which  they  are  sent 
out  And  it  one  may  be  present,  why  not  several  ?  Why  may 
not  the  officer  bring  in  his  friends  to  listen  to  what  must  often  be 
interesting  discussions,  and  then  defend  hie  conduct  on  proof  that 
they  did  nothing  but  listen  ? 

But  the  circumstances  of  particular  cases  may  make  it  specially 
mischievous.  In  their  private  deliberations  the  jury  are  likely  to 
haye  occasion  to  comment  with  freedom  upon  the  conduct  and 
motives  of  parties  and  witnesses,  and  to  express  views  and  beliefs 
that  they  could  not  express  publicly  without  making  bitter  enemies. 
Now  the  law  provides  no  process  for  ascertaining  whether  the 
officer  is  indifferent  and  without  prejudice  or  favor  as  between  the 
parties ;  and  as  it  is  admitted  he  has  no  business  in  the  room,  it 
may  turn  out  that  he  goes  there  because  of  his  bias,  and  in  order 
that  he  may  report  to  a  friendly  party  what  may  have  been  said  to 
his  prejudice,  or  that  he  may  protect  him  against  unfavorable 
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comment  throngh  the  an  willingness  of  jurors  to  criticise  frodj 
the  conduct  and  motives  of  one  person  in  the  presence  of  another 
who  is  his  known  friend.  Or  the  officer  may  be  present  with  i 
similar  purpose  to  protect  a  witness  whose  testimony  was  likely  to 
be  criticised  and  condemned  by  some  of  the  juron.  Suppose 
some  member  of  the  officer's  family  had  given  important  evidenoo 
in  the  case ;  what  reason  can  there  be  for  expecting  that  this  evi- 
dence would  be  freely  canvassed  and  carefully  considered  in  hii 
presence?  But  the  case  may  touch  him  still  more  nearly:  in 
criminal  cases  especially,  officers  frequently  become  important 
witnesses ;  and  no  one  can  have  had  much  to  do  with  such  trials 
without  feeling  that  unusual  care  and  caution  is  necessary  in  the 
examination  and  sifting  of  their  evidence,  in  order  to  goard 
against  a  natural  tendency  to  allow  the  facts  to  be  colored  by  their 
prepossessions,  especially  in  the  case  of  those  they  have  themselT^ 
arrested  or  accused.  If  under  such  circumstances,  the  officer  mar 
be  present  when  his  own  evidence  is  to  receive  its  final  sifting,  the 
accused  may  well  suspect  he  is  tried  and  judged  unfairly.  Nor  will 
it  do  to  leave  the  case  for  subsequent  investigation  in  order  to  as- 
certain whether  the  suspicion  is  well  founded.  The  time  of  the 
court  cannot  be  taken  up  with  such  inquiries;  and  if  it  could  be,  the 
result  would  not  always  remove  the  suspicion.  The  only  proper 
and  just  course  is  to  insist  upon  a  rigorous  observance  of  the 
proper  practice,  in  order  to  prevent  all  occasion  for  injnnoas 
suspicions. 

The  public  are  concerned  in  this  as  well  as  the  accused;  and  the 
public  is  also  concerned  in  not  having  the  deliberations  of  the  JQij 
reported  for  news-gatherers  and  scandal-mongers  outside.  Jaron 
are  generally  expected  to  keep  their  own  counsel,  because  they  hare 
an  interest  in  doing  so ;  but  the  officer  is  under  no  corresponding 
restraint,  and  it  is  through  him  that  what  takes  place  in  the  jurj 
room  is  most  likely  to  leak  out  The  courts  should  see  to  it,  that 
as  far  as  possible,  an  officer  disposed  to  do  this  species  of  mischief 
is  deprived  of  the  opportunity. 

It  was  held  in  Cole  v.  Swan^  4  Greene  (Iowa),  32,  that  offloen 
having  a  jury  in  charge  while  they  are  deliberating  on  tfaeir  verdict 
should  never  speak  to  them  except  to  ask  them  whether  they  have 
agreed,  and  that  if  an  officer  violates  this  rule,  any  verdict  afte^ 
ward  returned,  whether  the  conversation  did  or  did  not  have  soj 
influence  in  producing  the  verdict,  should  be  set  aside  the  momeDt 
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the  fact  comes  to  the  knowledge  of  the  coart.  We  have  said 
enough  already  to  show  that  it  is  not  conrersation  alone  that  is 
mischieyous ;  the  mere  presence  of  the  officer  within  the  hearing 
of  the  jury  is  often  quite  as  much  so.  In  one  case  what  he  would 
say  might  influence  the  verdict ;  in  another,  what  his  presence 
might  restrain  jurors  from  saying  might  accomplish  the  same 
result 

m 

It  must  be  certified  to  the  court  below  that  the  verdict  should  be 
set  aside  and  a  new  trial  granted. 

Verdict  set  aside  and  a  new  trial  granted. 
The  other  justices  concurred. 

Non  BT  THE  BsposTBR.  —In  State  v.  Snyder,  90  Kans.  808»  where  the  officer  bad  been  a 
wltiMv  for  the  people  on  the  triaL.  the  same  doctrine  was  held,  the  court  saying:  **  We 
suppose  It  most  be  conceded  that  the  continued  presence  of  the  officer  in  the  jury- 
rooB\  during  their  deliberations  was  an  tar^^ularity ;  and  the  question  is  presented  whether 
such  ooDduct  wiU  render  the  verdict  void  and  require  it  set  aside,  in  the  absence  of  all 
explanation  of  the  reasons  of  the  officer  with  the  jury,  and  in  the  absence  of  all  showing 
whether  the  accused  was  prejudiced.  It  was  held  in  State  ▼.  MuUcitia,  18  Kans.  16,  that 
where  the  court  allows  the  Jury  to  separate  and  fails  to  admonish  them  as  required  by 
law,  it  will  be  presumed,  in  the  absence  of  any  thing  to  the  contrary,  that  the  rights  of  the 
defendant  wece  prejudiced  during  said  separation  because  of  such  failure,  and  the  burden 
of  pnyrlng  that  the  rights  of  the  defendant  were  not  so  prejudiced  rests  upon  the  prosecu- 
tioa.  In  Madden  ▼.  State,  1  Kans.  840,  it  was  said :  *  It  is  of  the  utmost  importance  that 
triers  who  pass  upon  the  lives  and  liberties  of  men  should  so  act  that  no  possible  suspicion 
can  attach  to  them  of  having  been  in  a  position  where  improper  influences,  prejudicial  to 
the  accused  or  in  his  favor,  may  have  operated  on  their  minds.  Where  the  opportunity 
for  Rich  inflnenoM  is  afforded,  if  the  verdict  is  against  the  accused,  he  iB  entitled  to  the 
presumption  that  the  irregularity  has  been  prejudicial  to  him,  and  it  is  incumbent  on  the 
State  to  show  that  no  such  injury  could  have  occurred  by  reason  of  the  irregularity.* 

"  In  view  of  the  law  thus  stated,  and  the  provision  of  the  Criminal  Code,  that  the  court 
shall  grant  a  new  trial  *  when  the  verdict  has  been  decided  by  means  other  than  a  fair 
ezpcession  of  opinion  on  the  part  of  all  the  Jurors,*  if  the  irregularity  of  the  officer  could 
bave  alTected  the  rights  of  the  prisoner  injuriously,  we  are  required  to  undo  what  was  im- 
properly done.  Can  we  say  it  is  no  harm  for  a  bailiff  who  has  been  produced  on  the  part 
of  the  State  in  a  criminal  action  to  testify  to  material  facts  against  an  accused,  to  be  with 
tlM  Jury  in  their  deliberations?  This  certainly  would  be  a  very  unsafe  rule  if  answered  In 
the  afflnnatlve.  If  the  bailiff  in  this  very  case  had  been  the  prosecuting  witness,  John 
Hood,  and  he  had  acted  as  McGlothlin  did,  no  argument  would  be  needed  to  show  the 
gross  imi»t>priety  of  sanctioning  such  proceedings;  and  the  fact  that  the  bailiff  onlj-  tet$tl- 
M  to  a  few  material  matters  instead  of  many,  as  Hood  did,  lessens,  perhaps,  the  proba- 
bilities of  improper  influences  being  used  toward  the  Jury,  but  does  not  convince  us  that 
bis  presence  might  not  have  been  preJudiciaL  The  actual  presence  of  the  bailiff  was  not 
only  unfair  to  free  and  private  deliberation  by  the  Jury,  but  was  a  constant  menace  to  the 
Jurors  who  might  have  wished  to  question  the  facts  testified  to  by  the  witness.  Would  not 
bis  presence  have  been  likely  to  have  deterred  discussion  upon  his  own  evidence,  and 
thereby  prevented  a  fair  expression  of  opinion  on  the  part  of  the  Jurors?  The  very  fact 
tbat  this  witness  gave  evidence  against  the  prisoner  at  the  instance  of  the  prosecution 
n^^gbt  have  induced  the  belief  in  the  minds  of  some  of  the  Jurors  that  he  believed  the 
defendant  guilty  and  was  favorable  to  his  conviction ;  and  with  this  idea  some  of  them 
BBiffat  hate  heeltated  to  express  themselves  as  freely  in  his  presence  as  If  allowed  to  cci» 
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lult  and  ooDTone  in  his  absence.  The  offloer's  presence,  to  use  the  mildest 
under  the  ofrcumstanoes  was  a  restraint  upon  the  deliberations  of  the  jiuy,  mtln^f « 
variance  with  the  sedosian  and  prlvaoy  which  the  wise  prorisions  of  the  law  attmpt  asd 
intend  to  secure  to  its  members  when  they  have  retired  to  agree  upon  a  verdict.  Soet 
restraint  should  not  be  im^tosed  upon  Jurors.  In  this  case  there  seems  to  be  no  tssemt 
therefor,  and  no  good  reason  given  why  it  took  place.  We  cannot  be  too  strict  infurd 
ing  trials  bj  JU17  from  improper  influences,  and  in  compelling  a  rigid  and  vigflsat  otan 
anoe  of  all  the  provisions  of  the  statutes  tending  to  preserve  the  purity  of  sndi  trials  Tb» 
verdict  when  returned  into  court  must  conmumd  entire  confidence.  It  must  be  nam 
from  all  improper  bias,  and  even  from  the  suspicion  01  improper  bias.  We  aie  detr^  of 
opinion  that  the  law  does  not  sanction  a  verdict  surrounded  with  the  opportaBtttiAr 
improper  influenoes  as  this  vras.* 


tt 


Bennett  v.  Beaic* 

(4SMich.84«.) 


3ridenee  — if<eaeh  of  promise  of  marriage — eeducHon  ^^d^mUUtnte  peamarf 

standing  —  offer  to  marry  after  action. 

In  an  action  for  breach  of  promise  to  marry,  evidence  of  the  defendant's  fifiu* 
cial  standing  ia  admissible,  also  eyidence  of  aedaotion ;  bat  evidenee  of  ai 
offer  to  marry,  made  after  the  action  was  brought,  is  inadmissible  to  re- 
duce damages.     (See  note,  p.  445.) 

ACTION  of  breach  of  promise  of  marrirge.    The  opinion  stata 
the  case.     The  plaintiff  had  judgment  below. 

Moore  S  Moore^  for  plaintiff  in  error. 

Charles  B.  Lothrop  and  Q.  V.  N.  Lothropytor  defendant  in  error. 

Mabstok,  C.  J.  [Omitting  other  matters.]  IIL  That  it  vaa 
not  proper  to  show  the  financial  standing  of  the  defendant 

In  this  State  it  is  a  well-settled  legal  axiom  that  the  jnst  tbeort 
of  an  action  for  damages,  and  its  primary  objects,  are  that  the  cUni' 
ages  recovered  shall  compensate  for  the  injury  sostained.  There 
are  exceptions  to  this  rule,  but  it  would  not  be  claimed  that  this 
case  comes  within  them.  Now  the  contract  for  a  breach  of  which 
this  suit  was  brought,  was  one  for  a  life  association  of  interests,  vod 
it  is  one  of  the  most  obvious  facts  that  the  pecuniary  drcomstaooes 
of  the  defendant,  as  well  as  his  social  position,  would  largely  i&A^ 
ence  any  one's  estimate  of  the  damages  suffered.  This  would  be  si 
even  if  the  woman  had  in  no  manner  taken  the  nuui's  piopertjio^ 
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aoooiint  in  engaging  herself  to  him,  bnt  the  law  always  supposes 
that  property  considerations  are  not  ignoi*ed  in  these  cases. 

In  cases  like  the  present^  what  loss  is  it  that  the  plaintiff  has  sus- 
tained by  a  breach  of  the  contract?  To  determine  this  we  must 
look  at  the  surroundings  and  see  what  it  was  to  which  the  defend- 
ant inrited  her.  If  it  was  to  a  home  of  poverty  and  a  life  of  prob- 
able hardship  and  misery,  the  loss  would  apparently  be  small ;  but 
if  it  was  to  a  home  possessed  of  and  surrounded  by  all  the  comforts 
and  even  the  luxuries  of  life,  and  where  her  social  position  in  the 
circles  in  which  she  would  mo?e  by  right  of  the  marriage  would  be 
the  Tery  best,  the  case  would  be  exactly  the  opposite,  because  in 
such  case  there  would  be  abundant  promise  of  social  and  domestic 
happiness.  But  beyond  this  the  very  marriage  confers  certain  rights 
in  the  husband's  real  and  personal  estate  of  which  she  cannot  after- 
ward be  depriyed  except  by  her  own  consent,  and  she  would  natur- 
ally and  justly  look  to  them  as  her  security  against  becoming 
dependent  through  the  accidents  and  misfortunes  of  life.  It  is  all 
these  that  the  breach  of  the  marriage  contract  deprives  the  woman 
of,  and  she  is  allowed  to  prove  them,  not  to  show  that  he  will  be 
able  to  satisfy  a  judgment  if  she  obtains  one,  but  to  measure  the 
extent  of  her  loss. 

For  the  breach  of  an  ordinary  contract,  as  for  the  sale  and  deliv- 
ery of  goods,  the  wealth  of  the  defendant  can  and  should  have  no 
possible  bearing  in  the  case,  as  it  could  in  no  way  enhance  or  lessen 
the  damages  sustained.  In  such  a  case  the  damages  would  be  as- 
certained according  to  well-settled  rules,  dependent  upon  the  con- 
dition of  the  market  and  other  circumstances  which  thedefendant'ff 
wealth  could  not  to  any  appreciable  degree  affect  In  this  case  a 
prospective  participation  in  the  wealth  of  the  defendant  is  one  of 
those  things  of  which  the  plaintiff  by  the  breach  has  been  deprived 
and  goes  therefore  to  the  extent  of  the  injury.  Miller  v.  Rosier^  31 
Mich.  478;  KaUy  v.  RQeyy  106  Mass.  339;  s.  c,  8  Am.  Rep.  336. 
See,  also,  James  v.  Biddingion,  6  C.  &  P.  589;  Berrif  v.  DaCosid, 
L  IL,  1  C.  P.  331. 

In  this  connection  it  was  urged  that  the  alleged  seduction  of  the 
plaintiff  by  the  defendant  was  admitted  to  aggravate  the  damages, 
and  that  the  court  in  charging  the  jury  was  too  vague  and  genera] 
in  saying ''  that  fact  [the  seduction]  should  go  a  great  way  in 
estimating  the  damages  *' 

It  certainly  would  be  somewhat  difficult  for  the  court  to  accu* 
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rately  define  or  prescribe  just  what  effect  Bhoald  be  given  to  aochu 
act.  That  proof  of  the  fact  is  admissible  and  may  be  considered 
by  the  jury  iu  awarding  damages  in  an  action  like  the  present  is 
not  questioned.  The  damages  which  the  jury  may  give  on  aocoiut 
of  the  seduction  rest  almost  wholly  with  them,  the  court  but 
seldom  interfering  because  supposed  to  be  excessive. 

That  the  act  of  seduction,  under  a  promise  of  marriage,  sboald 
go  a  great  ways  with  a  jury  in  estimating  the  damages  ought  to  be 
true  both  in  law  and  fact.  In  many  cases  the  loss  sustained  from 
a  breach  of  the  agreement  to  marry  may  be  but  slight  indeed;  bat 
never  can  this  be  the  case  where  the  life-long  blight  which  8eda^ 
tion  entails  enters  into  the  case.  Bespectable  society  inflicts  upon 
the  unfortunate  female  a  severe  punishment  for  her  too  confiding 
indiscretion,  and  which  the  marriage  would  largely,  if  not  wboHj. 
have  relieved  her  from.  The  fact  of  seduction  should  therefore  go 
a  great  ways  in  fixing  the  damages,  as  in  no  other  way  coali 
amends  be  made  to  the  plaintiff  for  the  injury  she  sustained,  or  the 
defendant  be  properly  punished  for  his  aggravated  offense.  It 
would  seem  also  to  be  in  full  accord  with  the  sense  of  justice  im- 
planted in  the  heart  of  every  right,  high-minded  person,  and 
therefore  with  the  reason  of  the  common  law.  Sheahan  v.  Banj, 
27  Mich.  217. 

v.  On  cross-examination  of  plaintiff,  she  was  asked  if  she  wu 
then  willing  to  marry  the  defendant  This  was  objected  to,  and 
the  objection  sustained.  The  defendant  was  called  as  a  witness  in 
his  own'  behalf,  and  when  examined,  was  asked  by  his  counsel  if  be 
had  not  sent  notice  to  plaintiff's  counsel,  shortly  after  the  action 
was  commenced,  that  he  was  then  ready  to  perform  the  agreement 
to  marry,  on  his  part  This  also  was  rejected,  and  upon  these  error 
IS  alleged.  It  was  urged  on  the  argument  that  this  evidence  shonld 
have  been  received  in  mitigation  of  damages,  and  we  will  consder 
it  in  this  light. 

The  offer  made  was  not  to  show  that  he  had  or  supposed  he  bad 
good  and  sufficient  reasons  for  his  refusal  to  marry,  and  that  be 
had  therefore  acted  in  entire  good  faith  in  so  doing. 

The  contract  of  marriage,is  one  so  dependent  upon  affection,  tbat 
where  this  is  wanting  a  union  would  be  more  likely  to  add  to  tbao 
lessen  the  damages ;  instead  of  bringing  happiness  to  the  parties. 
it  would  be  more  likely  to  entail  life-long  misery  on  one  orbotb. 

The  affection  which  the  plaintiff  may  have  had  for  the  defend- 
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anil  and  under  the  influence  of  which  she  may  even  eagerly  have 
accepted  a  matrimonial  alliance  with  him,  may  by  his  subsequent 
conduct  have  been  turned  into  loathing  and  contempt,  so  that  a 
marriage  which  at  a  certain  time  would  haye  been  to  her  one  of 
the  most  desirable  of  eyents,  would  at  a  subsequent  period,  even  in 
thought,  be  repulsiye. 

A  supposed  yirtuous  man  of  wealth,  refinement  and  respectability, 
gains  the  affections  of  a  young  lady,  and  under  a  promise  of  mar- 
riage accomplishes  her  ruin,  then  abandons  her  and  enters  upon  a 
life  of  open  and  notorious  profligacy  and  debauchery,  and  when 
sued  he  offers  to  carry  out  his  agreement  —  offers  himself  in  mar- 
nage,  when  any  woman  with  even  a  spark  of  virtue  or  sensibility 
would  shrink  from  his  polluted  touch.  To  hold  that  the  offer  of 
Biich  a  skeleton  and  refusal  to  accept  could  be  considered  even  in 
mitigation  of  damages,  would  shock  the  sense  of  justice  and  be 
limply  a  legal  outrage.  Such  an  offbr  could  in  no  way  atone  for 
the  past,  or  have  any  tendency  to  show  that  the  defendant  had  not, 
and  was  not  acting  in  a  most  heartless  and  outrageous  manner ;  yet 
the  principle  which  would  admit  the  evidence  rejected  in  this  case 
would  admit  it  also  in  the  one  supposed.  The  evidence  was  very 
prqperly  rejected. 

We  have  examined  the  several  requests  to  charge,  and  the  charge 
as  given,  and  from  the  record  in  this  case  discover  no  error. 

The  judgment  must  be  affirmed  with  costs. 

Judgment  affirmed. 

The  other  justices  concurred. 


;  BTnB  BiroaTBB.~86e  Broim  ▼.  Bam»  (29  Mich.  Sll),  s.  c,  8S  Am.  Rep.  STB,  and 
note,  877.  In  Clem  ▼.  Hdmea;  88  Qrmtt.  87,  the  court  eald:  **  Tlie  second  ground  of  error  is, 
tittt  in  an  notion  for  seduction  cTldence  of  the  pecuniary  drcumstanoas  of  the  defendant  Is 
Mtadmiariblel^  way  of  enhancing  the  damages.  It  must  be  admitted  there  are  very  re- 
■pectabie  anthoritlee  which  fully  sustain  this  Ylew.  It  is  so  laid  down  in  Wood*s  Blayne  on 
I>iou«es,  081 ;  and  the  case  of  HodmM  y.  Taylor^  L.  R. ,  0  Q.  B.  79,  is  dted  asauthority ;  and 
LMd  ICajibpibld  is  quoted  as  saying  it  should  be  immaterial  whether  the  damage  came 
oot  of  a  deep  pocket  or  not.  The  learned  counsel  also  cites  Dain  v.  Wyooff,  8  Seld.  101,  as 
contsiaing  the  same  rule.  If  the  elementary  writers  are  to  be  relied  on,  the  great  weight 
of  modem  authority  is  the  other  way;  holding  it  to  be  competent  to  show  the  position  and 
pwonlary  condition  of  the  defendant  in  aggraTation  of  damages.  Field  on  Dam.,  $  ^^i 
SOreenL  on  Br.,  1 679;  6  Wait's  Act.  and  Def.  668,  and  various  cases  there  cited;  8  Hilliard 
OD  Torts,  880.  It  is  a  matter  of  some  surprise  that  there  could  ever  have  been  a  question 
M  to  the  admiasfbiUty  of  such  evidence.  AshasbeenweU  said,  the  damages  in  this  action 
wnot  measured  by  the  mere  loss  of  service,  or  the  necessary  expenses  incurred ;  but  they 
an  given  also  to  punish  the  seducer  for  the  anguish  and  dishonor  the  outrage  brings  upon 
^  psrent.  These  damages  are  not  merely  compensating,  they  may  be  exemplary  in  theii 
galore.  The  rank  and  condition  of  the  parties,  the  injury  to  the  meet  sacred  feedings  and 
•flWtions,  the  shame  and  disgrace  cast  upon  the  family,  and  the  anguish  of  mind  in  having 
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*  daughter  whose  society  brtngB  no  comfort  to  the  parent,  and  whose  example  insj  compt 
other  members  of  the  family,  are  all  proper  to  be  ooDSidered.  Ttda  being mkthtjiittj,^ 
llzihg  the  amoont  of  .recovery,  may  and  ought  to  have  refierenee  to  the  peonnltiycff- 
cumstances  of  the  defendaat.  In  all  such  cases  the  wrong  is  aggraTsted  in  prapcxiioeto 
the  wealth  and  position  and  rank  of  the  guilty  party,  all  Of  Which  may  be  the  iinliuiMiiii 
by  which  he  more  readily  aoonmpUshed  Us  purposes .  A  vecdioft  which  would  beshsoiatc(r 
ruinous  to  a  roan  in  moderate  circumstances  would  scarcely  be  felt  by  one  posseHedoft 
Xuge  fortune,  and  would  be  but  an  tuTitation  to  a  renewal  of  the  offense  whenefsr  tteo^ 
portunity  occurred  for  its  commission  If  the  jury  believe  the  plaintiff  Is  entltM  to  «fe- 
dictlve  damages  they  will  the  more  readily  gWe  tfiem  w)»ere  thety  are  BsHsfled  the  defesd- 
ant  is  able  to  pay,  than  they  would  where  the  appeal  is  made  that  the  verdict  wodld  redace 
the  defendant  to  bankruptcy  and  ruin.  At  all  events,  it  H  better  to  place  the  imjmM 
possesBton  o£  all  the  facts  as  to  the  condition  and  dioqmstanoes  of  the  parUes,  ihsstt 
leave  them  to  grope  their  way  In  the  dark,  and  to  base  their  verdict  upon  fsnclfU  eamfit- 
tures  and  rumors.  See  McAuley  v.  Birkhead^  18  Ged.  88,  and  cases  already  dted."  b 
HoduM  r  iViytor,  auprcK  BLACauuitif,  J.,  said:  ^The  juty,  no  doubt,  would  give  Ugker 
damages  against  a-rlch  man,  and  the  defeodant^s  means  do  in  geosral  in  some  «sy  ooni 
out  at  the  trial;  that  we  cannot  help.  The  tnie  measure  of  damages  Is  the  amount  of  oob- 
pensatioo  to  be  paid  to  the  phOntlff  forthe  Injury  he  hassustained  by  the  sedactina  of  ba 
daughter.*'  The  case  is  dlstJngnishalile  from  that  of  slander,  fbr  the  injuir  bf  the  teAa> 
tlon  cannot  possibly  be  aggravated  by  the  defendants  wealth,  as  It  Is  said  a  aiaader  hi 
oe. 


Morrison  V.  Bbrr^t. 

(48  Mich,  88».) 

Fheturss-^pladsd  bif  third  p^9on  on  w^feU  land  under  eantraet  tsdA  Avibssi 

Upon  contract  with  the  hcM^band  the  plaintiff  placed  a  gms.maiiafactiiiiDi 
machine  In  the  hooae  of  a  married  woman,  eapposing  the  honae  to  bekng  to 
her.  The  machine  being  a  fixture,  hM  that  the  plaintiff  oonld  not  reeovvr 
for  it  from  the  wife.    {See  note,  p,  449.) 

rpROVER.     The  opinion  states  the  case.     The  plaintiff  had  jndg- 
X     ment  below. 

C.  W,  W,  Clarke  and  T,  0.  Carpenter,  for  plaintiffs  in  error. 

D.  K  Thomas  and  Ward  d  Palmer,  for  defendants  in  error. 

Campbell,  J.  This  was  an  action  of  trover  bronght  again^ 
defendants  below,  who  are  plaintiffs  in  error,  for  the  conTcisionof 
a  gas  machine  and  yarions  auxiliary  articles  contained  on  a  lot  vdA 
in  a  house  owned  and  occupied  by  defendant  Parmelia  Morrison, 
wife  of  defendant  Robert  H.  Morrison.  The  alleged  conTersioi 
consisted  m  a  refusal  to  deliver  back  to  the  plaintiffs  below  thosi 
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mrticles  which  had  been  furnished  by  them  to  Robert  Hi  Morrison 
under  a  sale,  which  they  claimed' to  have  TOsdnded  lor  frauds  The: 
facte  on  which  recOTery  Was  allowed  below  were  Bubstiantially  these: 

In  the  spring  of  1877  Bobeit  H:'  M<m'isoq  was  building  fiYc 
dwellingB  in  the  village  of  Sturgis,  one  of  them  being  on  property 
belonging  to  his  wife^  and  the  rest  on  property  the-  precise  owner- 
ship of  which  does  not  appear>  but  which  does  not  seem  to  have 
been  in  him.  An  agent  of  Berry  Brothers,  who  were  interested  in 
patting  up  machines  for  making  gas>  hearing  from  a  third  person* 
that  Morrison  was  bnilding  these  housed;  and  without  making  any 
search  or  intjuiry  itito  the  coBfdition  of  the  title,  or  whether  it  w'as 
good  or  clear,  sought  to  indtide  Morrison  to  put  in  one  of  the 
machines  in  his  residence,  or  'two  machines,  one  for  four  houses 
and  the  other  for  one  house,  atid  made  him  a  written  offer  on  suohl 
basis.  In  case  the  larger  proposition  was  accepted  they  agreed  ie 
do  the  excavating  and  filling  and  furnish  all  the  work  necessary 
to  complete  the  job.  .* 

In  October  a  somewhat  different  contract  w^as  entered  into  in 
writing,  for  a  single^  machine,- at  a  different  price,  and  Morrison 
was  to  be  at  the  expense  of  excavating  and  filling  and  wood  and 
mason  work,  which,  however,  was  all  to  be  done  under  the  super- 
vision of  the  gas-fitter.  Payments  were  to  be  made  in  notes  at 
four,  five,  six  and  eight  months  from  November  1,  1877.  The 
work  was  delayed  by  Beri^  Brothers,  and  not  put  in  until  Janu- 
ary, 1878,  and  When  comipleted  notes  were  giv^n  and  received  run- 
ning from  February  1,  1878.  A  small  amount  of  money  was  also 
received. 

On  the  12th  of  March,  1878,  the  manager  of  Berry  Brothers, 
^  bo  had  gone  to  Sturgis  to  look  after  this  claim,  and  who  when 
there  ascertained  about  the  title,  saw  Mrs.  Morrison  (Mr.  Morrison 
being  absent),  and  offered  to  take  back  the  property  and  cancel 
the  indebtedness  on  the  ground,  as  represented  to  her,  that  she 
would  not  be  able  to  pay  for  it  as  things  then  stood,  and  made  a 
demand  to  have  it  turned  over  to  him.  At  a  subsequent  time,  on 
the  29th  of  April,  1878,  a  demand  was  made  of  both  the  Morrisons, 
with  a  tender  back  of  the  notes  and  125  cash  which  had  been 
receivedi  There  is  no  evidence  that  Mrs.  Morrison  knew  any 
thing  about  the  terms  of  the  contract  or  of  its  existence,  or  that 
she  did  any  act  whatever  out  of  which  any  ground  of  action  or 
complaint  could  arise,  except  in  not  complying  with  this  demand. 
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The  oonrt  instamcied  the  jury  that  if  Morrison  represented  thtt 
the  houses  were  his  when  they  were  not,  and  if  Berry  Brothers 
relied  on  that  representation  tiiey  could  rescind  the  contractor 
sale,  and  hold  both  parties  liable  in  trover  for  the  refusal  to  deliTer 
the  property  back. 

Upon  an  examination  of  this  case  it  is  Tory  far  from  being  dear 
that  there  was  evidenoe  of  frand  to  avoid  the  contract,  and  if  the 
case  were  to  turn  upon  that  question  alone  it  would  be  at  leait 
worthy  of  serious  consideration. 

[Omitting  this  discussion.] 

But  howeyer  this  maybe,  and  assuming  the  contract  was  IswfiillT 
capable  of  rescission,  so  far  as  Morrison  is  concerned,  it  seemB  to 
me  yery  clear  that  no  right  of  action  exists  against  Mrs.  Morrison. 
It  has  been  decided  on  several  occasions  by  this  court  that  a  married 
woman  is  not  responsible  in  person,  and  that  her  land  is  not  bound, 
for  improvements  and  expenditures  made  on  it  by  her  hiubsad, 
where  no  credit  has  been  given  to  her,  and  where  he  has  contncted 
on  her  behalfl  Newcomb  v.  AndrewSf  41  Mich.  518;  Emerjfv.  Lsrd, 
26  id.  431;  Wittard  v.  Mcyom,  30  id.  273. 

It  is  also  elementary  doctrine  that  a  person  who  makes  improrc- 
ments  on  the  land  of  another,  where  the  landowner  has  not  been 
in  fault  about  it,  does  so  at  the  risk  of  losing  both  his  property  a&d 
his  labor. 

In  the  present  case  the  annexation  of  the  articles  in  question  t» 
the  freehold  was  not  a  wrongful  annexation  of  the  property  of  the 
Berry  Brothers,  done  without  their  authority.  The  contract  nuide 
by  them  with  Morrison  not  only  contemplated  the  permanent  m- 
nexation  to  the  freehold  of  this  property,  but  that  it  should  be  nuide 
under  the  direction  and  supervision  of  their  own  agenL  It  is  not 
a  question  here  whether  articles  of  ambiguous  character,  not  in- 
tended for  permanent  annexation,  have  become  a  psrt  of  the 
freehold.  Here  the  intention  was  explicit  and  not  open  to  $aj 
controversy.  The  case  iu  no  way  differs  from  a  contract  to  build 
a  house  on  the  lot,  or  to  make  repairs  on  it  The  equities  would 
be  as  strong  in  the  one  case  as  in  the  other,  and  the  lawiscertainlj 
identical  in  both  cases.  The  amount  of  injury  to  the  freehold 
which  would  be  caused  by  the  removal  is  not  the  question.  If  it  is 
a  part  of  the  freehold,  it  cannot  be  taken  away.  The  removd  of 
locks  from  doors,  or  doors  from  their  hinges,  or  windows  from  their 
frames,  or  fences  and  gates  from  the  ground,  may  generally  be  msde 
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without  doing  any  serious  harm  to  the  rest  of  the  building  beyond 
the  inconvenience  of  doing  vrithout  them,  but  no  one  has  eTer 
sappoeed  they  could  be  so  removed  without  taking  away  what  is  a 
part  of  the  freehold.  See,  f  urther,  Fryatt  v.  The  Sullivan  Co.,  5  Bill, 
116;  affirmed,  7  id.  529. 

A  refusal  to  allow  the  removal  of  what  has  become,  by  the  act 
and  intervention  of  the  demandant,  a  part  of  the  freehold  cannot, 
in  my  opinion,  be  treated  as  a  conversion  of  personal  property. 

I  think  the  judgment  should  be  reversed  with  costs,  and  a  new 

trial  granted. 

Judgment  reversed. 

Mabsion,  0.  J.,  and  Obaybs,  J.,  concurred. 

NCR  Br  ns  Rayom'iJL—  C001J7,  J.,  diaBenttng,  nld:  ''The  detaue  wbloh  is  relied  upon 
is  UiAt^  bj  umexation  to  the  freehold  all  the  artidee  sued  for  became  apart  of  the  realty, 
aadtfaaniforo  troTer  wooldnot  lie  for  their  oonyerdon.  The  fraud  was  indeed  denied  in  the 
court  below,  but  as  that  was  found  by  the  verdict,  we  have  no  concern  with  the  fActs  by 
wliieh  it  was  made  oiit,and  upon  this  record  must  assume  its  existence  The  question 
BOW  Is  wfaether,  the  fraud  beinif  assumed,  the  purchase  and  the  annexation  to  the  realty 
cooftitated  the  articles  permanent  fixtures. 

**  The  gsMnl  rule  is  not  disputed  that  when  property  is  obtained  through  fraud,  under 
oolarof  apurchase,  the  vendor  may  rescind,  and  is  entitled  to  demand  cmd  reoeiTe  back  the 
proper^  00  retumfng  within  a  reasonable  time  what  he  has  rec^ved  and  placing  the  ven- 
dee Id  tUOu  quo.  Mortii*  v.  AjOi,  90  Mich.  166;  WiXbur  v .  FEood,  16  id.  40.  But  this  case 
differs  ftam  ordinary  oontmcts  of  purchase  in  the  fact  that  the  par^towhom  the  prop- 
erty has  been  delivered,  and  who  now  appropriates  it,  was  in  no  manner  connected  with 
the  fiBud  In  the  purchase;  and  as  personal  dishonesty  is  not  charged  upon  her,  the  case 
must  be  decided  upon  the  assumption  that  she  has  been  guilty  of  none,  and  that  the 
wrong  has  been  on  the  part  of  her  husband  exclusively. 

**  On  the  other  hand  there  is  no  pretense  that  Mrs  Morrison  has  dealt  with  her  husband 
in  say  cspad^  In  resped  to  the  artldes  in  controversy.  He  was  not  her  agent  in  buying 
them,  nor  did  he  buy  and  then  sell  to  her.  Had  she  purchased  them  from  him  in  good 
faith,  without  knowledge  of  his  fraud,  she  would  beyond  doubt  have  been  entitled  to  retain 
them,  and  the  original  vendors  must  incur  all  the  risks  of  investing  their  vendee  with  the 
erldenoes  of  title  to  their  property.  But  she  has  bought  nothing;  she  has  simply  been 
quiescent  while  her  husband  has  been  making  these  improvements  upon  her  premises. 

"Neither  was  there  any  claim  in  the  court  below  that  the  machine,  pipe  and  fixtures 
could  not  be  removed  without  injury  to  the  premises.  The  hole  in  the  ground  would  nec- 
esMuHy  be  opened,  but  any  injury  from  this  would  be  insignificant,  and  as  the  pipe  was 
pat  into  the  houses  without  injury,  it  would  presumptively  be  taken  out  without  injury.  If 
the  method  In  which  it  was  put  up  rendered  this  impracticable,  it  would  fairiy  devolve  on 
the  party  proposing  on  this  ground  to  appropriate  the  property  of  others,  to  make  out  the 
fMt  very  deariy.    No  attempt  was  made  to  do  so. 

"The  ease  then  is  this:  The  plalntifte  parted  with  their  goods  under  circumstances  which 
entitled  them  to  rescind  the  sale  and  recover  them  back  or  their  value.  The  purchaser 
who  obtained  the  goods  from  them  by  fraud  has  affixed  them  to  the  realty  of  a  third  per- 
son,  but  under  such  circumstances,  that  had  therealty  been  his,  he  could  not  have  retained 
them.  The  third  person,  without  a  shadow  of  equity,  now  seeks  to  retain  them  on  the 
purely  technical  ground,  that  by  being  affixed  to  her  real^,  their  legal  nature  has  6een 
disaged  and  they  have  become  an  Inseparable  piu*t  of  her  own  property.  This  technical 
dsim  constitDtes  the  sole  defmiie  in  this  case. 

**  tt  was  said  in  Adonis  v.  Lee^  81  Mfcsh .  440,  that  vaalttj  ot  title  in  the  freehold  and  In  that 
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which  Is  MineCTd  to  It,  Is  easeiitial  In  order  that  the  latter  majbeoonie  e  pert  of  the  rak;. 
It  Is  not  protended  that  there  waeanj  suoh  unity  of  title  here,  onleas  the  aanention  tatf 
brought  It  about:  and  to  give  to  mere  annexation  that  effect  would  leave  tothsoHeU 
Adama  ▼.  Lu  no  support  whatever.  The  old  notion  that  physical  annexation  shoiild  hkn 
this  extraordinary  effect  was  said  in  Jfeigs*  Appeal,  ta  Fenn.  Bt.  9B,  to  be  ezptoded,  ind 
that  the  question  of  fixture  or  no  fixture  must  depend  upon  the  Inteotlon  of  ihepiitiBL 
'There  is,;  says  the  chief  justice  in  TFTkeelerv.  Bedea,40Mlch.  «e8-«B8,  *no  unlvonslM 
whereby  the  character  of  what  Is  claimed  to  bea  fixture  can  bedetennloedln  thesfaiBsck 
Neither  the  mode  of  annexation  nor  the  manner  of  use  Is  In  all  cases  ooncbiBivei  hmM 
usually  depend  on  the  express  or  Implied  understanding  of  the  parties  oonooraed.'  Tb  tfes 
eifect  are  dted  CKppen  ▼.  Morriion,  18  Mich.  98,  and  JZobertoon  t.  CbreeM,  80  id.  77^. 
among  other  oases.  But  who  are  the  parties  whose  consent  or  understanding  nuatoosvoL* 
It  was  said  by  Mr.  Justice  Ladd  in  Ooehmn  t.  Flint,  67  N.  H.  514-M7,  that  If  ItwerebeU 
that  if  A.,  having  in  Ills  possession  the  movable  thing  of  B. ,  annexes  it  without  oooMst  d 
the  owner  to  the  real  estate  of  C,  It  would  thereupon,  and  by  foroe  of  that  act  atoe«b*> 
come  the  proper^  of  C,  >uch  adeciaion,  so  far  as  his  Investigations  had  extendeil,  swU 
stand  alone,  and  would  be  so  manifestly  contrary  to  reason  and  justice,  as  wd  st  At 
fundamental  principles  of  law  relating  to  the  acquisition  and  ownership  of  property,  ttit 
he  could  only  follow  it  frem  a  sense  ot  du^  that  would  amount  to  moral  oooDpoWoa.  W« 
have  been  as  much  unable  as  that  learned  judge  was  to  find  any  suoh  dedskMu  Obbbv 
cannot  give  away  the  property  of  another  in  this  manner.  The  consent  of  parttattit 
Shan  caoverta  chattel  into  an  inseparable  part  of  realty  is  the  consent  of  the  psrtkios*- 
Ing  the  chattel  and  the  realty  respectively.  i>*£yneouft  v.  Oregory^  L.  B.,  8Bi|.  (^ 
a8»407;  Reese  V.  Jared,  16Ind.l«S. 

**  No  doubt  In  this  case  Mrs.  Morrison  must  be  deemed  to*  have  assented  to  the  ik«p 
annexed  becoming  a  part  of  the  freehcrid.  But  the  consent  of  the  plainfeiflB  was  oMsiaed 
by  fraud,  and  therefore  unless  they  saw  fit  to  afllnn  it  afterward,  was  no  oonseot  al  al 
Tbej  do  not  affirm,  but  withdraw  it,  and  therefore  as  between  themselves  and  Mr.  Ifocn* 
son,  it  Is  as  if  it  had  never  been  given.  Now  unless  some  equities  In  favor  of  Mr».  lonv 
son  are  found  to  have  Intervened  between  the  time  when  the  puvdiase  was  made  sod  tte 
time  when  consent  was  withdrawn,  it  Is  Impossible  that  she  should  occupy  any  pw>"' 
more  favorable  than  does  her  husband.  When  she  has  paid  nothing,  done  nothtafrSii 
suffered  nothing  whereby  she  Is  to  lose  In  the  event  that  the  articles  are  withdmwi,  ibs 
must  stand  In  his  shoes,  and  has  no  footing  otherwise. 

'*  The  equities  In  this  case  are  aU  against  Mrs.  Morrison.  It  was  a  part  of  the  fraadskii 
purpose  of  her  husband  that  the  machine  and  Its  conveniences  should  be  attadwid  toker 
estate  in  order  that  she  might  hold  and  enjoy  it  as  her  own.  When  she  leftises  to  iistaw 
what  he  thus  fraudulently  obtained,  she  Is  seeking  to  appropriate  the  finiits  of  taiiftHd. 
Had  she  bought  the  articles  fh>m  her  husband,  and  paid  for  them,  the  husband's  nmkn 
mj^t  now  be  estopped  from  claiming  them ;  but  the  eienientsof  estoppel  are  wboVr^'*''' 
Ing.  It  appears  to  me  to  be  a  plain  case  In  tdikh  the  defrauded  partleadeasaodthslrprv. 
er^,  and  no  one  Is  claiming  any  adverse  right  to  it  except  sn^  aa  the  fkaod  UhKcm 
give." 


Etbning  News  Association  v.  Tbyon. 

(42  lOoh.  648.) 

Libel  —  damagii — retraetion  afler  nuL 

In  an  aetion  for  libel,  if  it  appears  that  a  libel  was  published  with  no  latent » 
injure,  and  that  all  proper  precautions  were  obseired  in  pabBahfai^  itkacH*! 
damages  only  are  recoverable. 

A  retraction  of  a  libel,  published  after  the  anit,  cannot  be  oonaideied  in 
tion  of  damages. 
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Evening  News  Association  ▼.  Tryon. 


ACTION  for  libel.     The  opinion  states  the  case.    The  plaintifF 
had  judgment  below. 

(7.  /.  Walker,  for  plaintiff  in  error. 
Maylmry  d  C&nely,  for  defendant  in  error. 

Mabstoh,  G.  J.  This  was  an  action  brought  to  recoTer  damages 
suffered  by  reason  of  the  publication  of  a  libellous  article  by  the 
plaintiff  in  error. 

We  are  of  opinion  that  the  court  correctly  instructed  the  jury 
upon  the  subject  of  exemplary  damages.  In  cases  like  the  present 
the  publication  is  considered  a  Toluntary  act,  and  is  presumed  to 
have  proceeded  from  malicious  motiTes,  thus  entitling  the  plaintiff 
to  reooyer  exemplary  damages.  If  it  appears  upon  the  trial  that 
there  was  no  intention  in  fact  to  injure  the  plaintiff,  and  that  all 
proper  precaution  was  observed  in  the  publication  of  the  article 
complained  of,  such  facts  will  not  prevent  a  recovery  of  such  dama- 
ges, but  will  reduce  the  amount  thereof  to  such  sums  as  must 
inevitably  have  resulted  from  the  wrong.  Scripps  v.  BeOlfff  38 
Mich.  23. 

The  next  question  is  whether  a  retraction  of  the  article,  published 
after  the  commencement  of  the  action,  could  be  considered  in  miti- 
gation of  damages.  No  direct  authority  in  support  of  such  a  posi- 
tion has  been  cited  on  the  argument,  and  the  cases  referred  to  do 
not,  we  think,  sustain  such  a  doctrine.  If  such  a  retraction  may 
be  so  considered,  then  there  can  be  no  limitation  well  fixed  as  to  the 
time  within  which  it  should  be  made,  or  beyond  which  it  ought  not 
to  be  80  considered.  The  action  may  not  be  commenced  until  long 
after  the  publication  complained  of,  and  the  trial  may  be  still  lon- 
ger delayed.  Besides,  there  may  be  more  than  one  trial,  so  that 
after  the  libellous  article  has  run  its  course,  a  retraction  could  in  no 
sense  mitigate  the  injury  sustained.  Indeed,  at  such  a  late  day,  a 
retraction  would  but  revive  the  scandal  and  might  be  an  aggrava- 
tion rather  than  otherwise. 

We  discover  no  error,  and  the  judgment  must  be  affirmed  with 
costs. 

JudgmmU  ofirmetL 

The  other  justices  concurred* 
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Webster  v.  Anderson. 


Webstbb  v.  Andebbov. 

3al6'-'eofuirtt€twe  deHiMrff, 

It  wu  orallj  agreed  between  a  farmer  and  his  laborer  that  the  latter  diotU 
accept  certain  hogs  in  payment  for  his  services.  They  were  poimsd  on, 
bat  were  to  remain  in  the  pasture  with  other  hogs,  until  aa  opportooiiy 
should  be  found  for  selling  them.  HM^  tk  valid  deliyery  as  aguositbt 
seller's  creditors. 


TBOVEB.    The  opinion  states  the  case.     The  plaintiff  had  judg- 
ment below. 

John  R.  Parsons,  for  plaintiff  in  error. 
John  H.  Palm&r,  for  defendant  in  error. 

GoOLEY^  J.  The  only  question  in  this  case  is  whether  a  ale  of 
certain  hogs  by  one  Hooper  to  Anderson  was  effectaal  to  transfer 
the  title  as  against  a  subsequent  levy  upon  them  made  by  Webeter 
by  virtue  of  an  execution  against  Hooper. 

The  facts  as  found  by  the  Circuit  judge  are  that  in  October,  187?* 
Anderson  was  at  work  in  Hooper's  employ  on  a  farm  ;  that  Hoop^ 
then  owed  him  $100  ;  that  Anderson  requested  Hooper  to  pay  bim, 
and  it  was  agreed  between  them  that  the  latter  should  transfer  to 
him  20  hogs  then  on  his  place^  with  others,  at  the  price  of  t^vA 
that  Anderson  should  receive  them  at  that  price ;  that  the  parti«i 
went  where  the  hogs  were,  and  those  to  be  taken  by  Anderson  were 
pointed  out  and  specified,  and  Hooper  charged  Anderson  the  par- 
chase  price  on  account ;  that  it  was  a  part  of  the  arrangement  thtt 
the  hogs  should  remain  in  the  same  pasture  as  before  with  the  other 
hogs,  and  be  fed  and  cared  for  by  Anderson  with  the  ottiers  until 
an  opportunity  should  be  found  for  selling  them.  The  whole  agree- 
ment between  the  parties  was  oral. 

The  Circuit  judge  was  of  opinion  that  there  was  a  sufficient  M^ 
fer  of  possession  of  the  property  to  constitute  a  delivery  under  tbi 
circumstances.  We  agree  in  this  view.  It  was  all  the  delivery  tbst 
could  well  have  been  made  under  the  circumstances,  without  reqair* 
ing  Anderson  to  remove  the  hogs  from  the  farm  where  he  was  em- 
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ployed,  to  some  other  place  where  they  would  have  been  less  in  his 
possession  than  where  they  were  :  and  for  this  there  could  haye  been 
no  sufficient  reason.     The  case  is  within  the  reason  of  Adams  Min- 
ing Co.  v.  Seniery  26  Mich.  .73. 
The  judgment  must  be  afiOrmed  with  costs. 

JudgtnetU  affirmed. 


XH  TKB 


SUPREME  COUKT 


OF 


MISSOURL 


PoRT£B  y.  Hakkibal  &  St.  Joseph  Railroad  Gokpaxt. 

(71  Ho.  «.) 

Damoffet  —  n$gUgenee  —  menial  pain. 

In  an  action  brongbt  by  a  person  for  a  personal  injnry,  sastained  ^Un 
tbrough  tbe  negligence  of  anotber,  bis  mental  suffering  is  a  proper  etew* 
of  damage.* 

ACTION  of  damages  for  personal  injury.    The  opinion  ststei 
the  point    The  plaintifF  bad  judgment  below. 

Oeo.  W.  Barley f  for  appellani 
AUe7i  H,  VorieSy  for  respondent 

Hbnbt^  J.  This  snit  was  instituted  in  the  Buchanan  Circuit 
Court  by  plaintiff,  an  employee  of  the  defendant^  to  leeoTer  dts* 
ages  for  an  injury  sustained  by  him  while  engaged  as  a  bnkeotf^' 
m  consequence  of  a  defective  track  which,  it  is  alleged  in  tiie  ^ 
tion,  was  on  the  fifth  day  of  March,  1873,  and  for  a  long  time  pntf 
thereto,  had  been  entirely  unsafe  and  extremely  dangerous  to  ^ 

*8ee  Wyman  ▼.  IiMottt,  anU^  p.  808. 


OCTOBER  TERM,  1879.  455 

Porter  y.  Hannibal  and  Bt.  Joseph  Railroad  Gompanj. 

fendant's  employees,  of  which  defendant  had  notice  and  plaintiff 
was  ignorant 

[Omitting  other  matters.] 

It  is  contended  by  the  counsel  for  defendant  that  ''mental  pain 
and  anguish  are  not  proper  elements  of  the  damages/'  no  wanton- 
ness or  malice  being  charged,  citing  Greenl.  Ev.  267 ;  Flemingion 
T.  Smith,  2  G.  &  P.  292;  Blake  t.  Midland  Ry.  Co.,  10  R  L.  A;  Eq. 
437.  Professor  Oreenleaf  so  states  the  law  and  refers  to  the  above 
cases^  and  that  of  Canning  v.  Inhabitants  of  WiUiamaburg,  1 
Cash.  451.  These  cases  do  not  sustain  the  learned  author.  JTem- 
ingion  y.  Smith  was  an  action  by  a  father  for  an  injury  to  his  son, 
and  the  court  held  that  the  damages  should  be  such  a  sum  as  would 
compensate  plaintiff  for  his  loss  in  being  deprived  of  the  assistance 
of  Iiis  son,  and  the  expenses  he  was  put  to  by  his  being  out  of  his 
phM)e,  also  some  small  compensation  for  his  mother  going  to  visit 
him,  as  she  did,  but  not  for  injury  to  parental  feelings.  This  does 
not  sustain  the  doctrine,  that  in  a  suit  by  the  party  directly  injured 
(the  son),  he  shall  not  recover  for  his  mental  suffering.  BhJce  v. 
Midland  Ry.  Co.,  10  Eng.  L.  &  Eq.  437,  was  an  action  by  a  widow 
under  chapter  ^3  of  9  and  10  Vic  for  the  death  of  her  husband, 
which  was  caused  by  the  negligence  of  defendant.  Goleridob,  J., 
held  that  no  damages  should  be  allowed  for  the  mental  suffering  of 
the  plaintiff,  observing  that ''  the  legislature  would  not  have  thrown 
upon  the  jury  such  great  difficult  in  calculating  the  solatium  to  the 
different  members  of  the  family  without  some  rule  for  their  guid- 
ance. When  an  action  is  brovght  by  an  individual  for  a  personal 
vfTong,  the  jury  in  assessing  the  damages  can,  with  little  difficulty, 
award  him  a  solatium  for  his  mental  suffering  along  with  an  tfiden^ 
nity  for  his  pecuniary  loss.**  We  have  italicized  that  portion  of  the 
above  quotation  which  shows  that  the  learned  judge  clearly  distin* 
gaished  between  such  an  action,  under  special*  statutes,  and  one 
by  the  party  himself,  who  is  directly  injured.  His  whole  opinion, 
as  will  be  seen  by  a  careful  perusal,  is  based  upon  the  difficulty  in- 
dicated in  the  first  paragraph  of  the  above  quotation. 

By  a  statute  of  Massachusetts  it  was  provided,  that  if  any  person 
slionld  receive  any  injury  in  his  person,  by  reason  of  any  defect  or 
want  of  repair  in  a  road,  he  might  recover  of  the  party  obliged  by 
law  to  repair  the  road,  the  amount  of  damages  sustained  by  <«uch 
injury.  Canning  v.  Inhabitants  of  Williamsburg,  1  Gush.  451, 
▼as  an  action  by  plaintiff  under  that  statute,  and  the  court,  Met< 
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c^LFt  J*i  distinctly  held  that,  '^  though  that  bodily  injury  may  We 
been  very  small,  yet  if  it  was  a  ground  of  action  within  the  statute, 
and  caused  mental  suffering  to  the  plaintiff,  that  suffering  was  a 
part  of  the  injury  .for  which  he  was  entitled  to  damages."  Fay  t. 
Parker^  53  N.  H.  359;  &  c,  16  Am.  Bep.  270,  cited  by  defendanti 
counsel,  has  not  a  word  on  the  subject,  but  is  in  regard  to  eiem- 
plary  or  Yindictive  damages. 

In  actions  under  statutes  giving  a  right  of  action  to  husband,  or 
wife,  or  parent,:  brothers  and  sisters,  tor  the  death  of  a  hnsbud 
or  wife,  or  parent,  or  son  or  brother,  or  sister,  it  seems  well  settled 
that  the  damages,  provided  for  and  recoverable  under  them  areonlj 
such  as  are  pecuniary  and  actual,  or  fixed  in  amount  by  the  stat- 
utes, and  not  exemplary,  and  not  on  account  of  the  mental  sow- 
ing of  the  deceased  or  for  the  sorrow,  grief  or  suffering  of 'the 
surviving  relatives  who  may  be  entitled  to  recover.  Field  oa 
Dam.  408.  Instructions  substantially  the  same  as  the  one  under 
consideration  have  been  expressly  approved  by  this  court.  Whalen 
V.  Si.  i,,  K.  0.  A  N.  Ry.  Ob.,  60  Mo.  323.  The  authorities  cited 
by  Professor  Oreenleaf  do  not  support  him,  but  clearly  recognise 
the  law  as  heretofore  declared  by  this  court,  and  therefore,  with  the 
highest  regard  for  the  distinguished  author,  whose  opinion  on  any 
legal  question  is  an  authority  of  great  weight,  we  cannot  in  this 
instance  adopt  the  rule  to  which  he  has  given  the  sanction  of  his 
name.  In  fact,  we  are  inclined  to  believe  from  the  utter  contradic- 
tion it  maets  in  the  authority  relied  upon  by  him,  that  the  state- 
ment of  the  law,  as  it  appears  .in  his  work,  is  the  result  of  a 
typographical  error. 

[Omitting  other  matters.] 

The  judgment  is  affirmed. 

Judfftnsni  afirm^ 


NOFSIKOEB  y.  BlHQ. 

(71  Xo.  1«.) 
Sale — eondUion — deeitkm  of  third  peman  a$  to  quaUtg 

On  an  agreement  for  the  sale  of  meat,  the  porohaser  agreed  to  aeoepi  rack  tf 
had  been  inspected  and  pronounced  fit  by  a  certain  person.  Edd,  tliftt  ii> 
the  absence  of  fraud  he  was  bound  hj  the  decision  of  such  person. 
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ACTION  for  breach  of  contract  of  purchase  of  meat.    The  opin-. 
ion  states  the  case.     The  plaintiff  had  judgment  at .  the  trials 
which  was  rerersed  by  the  Court  of  Appeals. 

John  JT.  Cravens,  for  appellants. 

James  0.  Broadhead  and  Valle  Beybum,  for  respondent. 

HouoH^  J.  This  was  a  suit  to  recoxer  the  difference  between 
the  contract  price  and  market  price,  at  the  time  and  place  of  deliv-. 
ery,  of  sundry  boxes  of  meat  packed  by  the  plaintiffs  for  the 
defendant,  and  delivered  to  him  under  a  certain  contract  of  sale, 
which  meat  the  defendant  failed  and  refused  to  accept  The 
defendant  admitted  the  contract  of  sale, and  his  refusal  to  accept 
the  meat  delivered,  and  alleged  as  a  reason  for  his  refusal  that  the 
meat  tendei^  did  not  conform  to  the  requirements  of  the  con-, 
tract  The  contract,  which  was  entered  into  on  the  22d  day  of 
August,  1872,  called  for  500  boxes  long  boneless  (long  clear)  mid- 
dles, to  average  not  less  than  52  pounds  each  middle,  and  500. 
boxes  short  boneless  (short  clear)  middles,  to  ayerage  not  less  than 
42  pounds  each  middle,  both  lots  at  six  and  three-quarter  cents  per 
net  pound  of  meat,  delivery  to  be  made  at  Kansas  City,  Mo.,  on 
board  cars,  at  the  option  of  the  sellers,  during  the  month  of  Decem- 
ber, 1872,  and  to  be  paid  for  in  cash  on  delivery;  the  above  meat  to 
be  cured,  cut,  trimmed  and  packed  according  to  the  requirements  of 
the  New  York  standard  for  long  and.  short  boneless  (clear)  middles. 

On  the  20th  day  of  Decem,ber,  1872,  the  plaintiffs  notified  the 
defendant  that  they  were  ready  to  begin  delivering  the  meat  under 
their  contract  Thereupon  it  was  arranged  between  the  parties 
that  the  meat  should  be  inspected  before  it  was  delivered  on  board 
the  cars,  and  one  James  McCuUough,  a  professional  inspector  of 
ii)e;.t,  was  employed  by  the  defendant  to  see  that  the  meat  offered 
by  the  plaintiff  under  his  contract  was  properly  cut,  cured,  trim- 
med, boxed  and  weighed.  The  plaintiffs  were  notified  of  his 
selection  as  inspector,  and  were  directed  to  ship  the  middles  to 
John  H.  Pool,  New  York  City,  whenever  they  received  McCul- 
lough's  certificate  that  they  were  according  to  contract  McCul- 
loagh  inspected  the  meat,  gave  the  required  certificate  to  the 
plaintiffs,  and  the  meat  was  put  upon  the  cars.  Upon  receiving 
from  HcOnllough  a  description  of  the  meat  inspected  by  him  and 
•hipped  by  the  plaintiffs,  the  defendant  Bing  wrote  the  plaint- 
Vol.  XXXVI— 58 


458  Missoufii, 


Nofringer  ▼.  Ring. 


ifts,  declining  to  accept  the  same,  |or  the  reason  that  it  did  not 
come  up  to  the  requirements  of  the  contract.  The  plaintiib  re- 
tained the  meat  and  sold  it,  and  brought  this  action  to  recoTer  the 
difference  between  the  contract  price  and  the  market  price  at  the 
time  and  place  of  deliyeiy.  The  plaintiffs  had  judgment  in  the 
Circuit  Court,  which  was  reyersed  by  the  Court  of  Appeals. 

The  facts  stated  appeared  in  evidence  at  the  trial,  and  the  in- 
spector also  testified  that  the  meat  was  according  to  contract  The 
defendant  offered  to  prove  that  the  meat  was  not  according  to  con- 
tract, but  this  testimony  was  rejected  by  the  court  The  caott 
was  tried  without  the  aid  of  a  jury.  At  the  instance  of  the  pbuntr 
iffs,  the  court  gave  the  following  declaration  of  law :  If  the  oooit 
sitting  as  a  jury,  believed  that  the  meat,  described  in  the  contnct 
offered  in  evidence  and  admitted  in  the  pleadings,  was  tendered  to 
defendant  by  plaintiffis,  and  delivered  on  board  the  cars  at  Kanne 
City,  within  the  time  required  by  the  contract,  and  that  said  meat, 
prior  to  said  tender  on  said  cars,  had  been  inspected  by  the  agent 
of  defendant,  and  accepted  by  him,  to  be  of  the  kind,  quality  and 
quantity  called  for  in  said  contract ;  and  when  said  meat  waa  » 
tendered  by  plaintiffs,  defendant  failed  and  refused  to  receive  and 
pay  for  the  same,  then  the  finding  should  be  for  the  plaintifh. 

No  question  is  made  as  to  the  measure  of  damages,  and  ve 
therefore  omit  the  instruction  on  that  subject  The  substance  of 
the  agreement  between  the  parties  was  that  the  defendant  woaM 
accept  such  meat  when  delivered,  as  had  been  inspected  by  McCnl- 
lough,  and  pronounced  by  him  to  conform  to  the  requirements  of 
the  contract  There  is  no  allegation,  nor  is  there  any  evidence  of 
collusion  between  the  inspector  and  the  plaintiffs;  and  in  the 
absence  of  any  such  collusion,  the  purchaser  was  as  much  boond 
to  receive  the  meat  as  if  he  had  inspected  it  in  person.  And  there 
can  be  no  question,  that  if  Ring  had  himself  inspected  the  meat 
and  pronounced  it  according  to  contract,  before  it  was  packed  and 
delivered,  in  the  absence  of  any  fraud  or  imposition  on  the  part  of 
the  plaintiffs,  he  could  not  afterward  have  refused  to  accept  it  on 
the  ground  that  it  did  not  come  up  to  the  contract  No  fraod  or 
unfairness  on  the  part  of  the  plaintiffs  was  attempted  to  be  shown. 
We  think  the  testimony  offered  was  properly  rejected,  and  that  the 
declaration  of  law  given  by  the  court  was  correct  The  judgment 
of  the  Court  of  Appeals  must  therefore  be  reversed,  and  that  d 
the  Circuit  Court  affirmed. 

All  concur.  Judgment  aeeordinghf. 
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Rains  t.  St.  Loais,  etc.,  Railway  Companj. 


Sjlins  t.  St.  Louis,  etc.,  Railway  Company. 

(H  Mo.  IM.) 

Matter  and  mma»i  —  ntgUffenee — ctmtr&nUorifn^liffence  —  raUwaif  low  bridge, 

A  ailwa/  companj  U  not  bound  to  see  that  a  foot  bridge  crossing  the  line  is 
at  a  height  saffident  to  enable  brakemen  to  pass  under  it  safely  while  stand- 
ing upright  on  the  top  of  fhsight  cars ;  and  if  a  brakeman  is  thus  killed 
while  in  this  position,  being  familiar  with  the  situation  and  the  danger,  his 
own  negUgenoe  contributes  to  his  death,  and  there  can  be  no  reooverj.* 

ACTION  of  damages  for  negligent  killing.    The  opinion  states 
the  case.     The  plaintiff  had  judgment  below. 

Wm.  K.  Donaldson,  for  appellant. 
B.  B.  OaJuHm^  for  respondent 

HouoHy  J.  This  was  a  suit  under  the  third  section  of  the 
Damage  Act,  to  recover  damages  for  the  death  of  the  plaintiffs 
minor  son,  who  was  killed  at  the  town  of  Belmont^  on  a  side  track 
of  the  defendant's  road,  by  coming  in  contact  with  a  foot  bridge 
extending  across  said  side  track  from  the  upper  story  of  an  elevator 
on  the  east  side  thereof  to  the  upper  story  of  a  freight  house  on  the 
west  side  thereof. 

This  bridge  was  not  high  enough  to  permit  persons  of  ordinary 
height  to  pass  safely  under  it,  while  standing  erect  on  the  top  of 
the  box  cars  of  a  freight  train.  For  about  one  month  before  the 
deoeased  was  killed,  he  had  passed  under  the  bridge  in  question  at 
least  three  times  daily,  while  rendering  service  as  brakeman  on  the 
freight  trains  of  defendant  At  the  time  he  was  killed,  he  was  on 
the  top  of  a  freight  train,  with  his  back  to  the  bridge  and  the 
engine,  running  or  walking  rapidly  toward  the  rear  end  of  the  train, 
while  it  was  passing  under  the  bridge,  and  as  he  did  not  move  as 
rapidly  in  the  direction  he  was  going  as  the  train  was  moving  in  the 
opposite  direction,  he  was  borne  backward  against  the  bridge,  which 
struck  him  in  the  head  and  killed  him.  There  was  testimony  tend* 
ing  to  show  that  the  deceased  was  not  in  his  proper  position  on  the 

*To  Mme  eisect  Boi^  ▼.  DeloiMire,  tfte.,  R.  Co,  (llVroom,  28),  29  Am.Bep.  S06: 
BaU,  A  OMo  &  Col  t.  Striefcsr  (61  Md.  47),  84  Am.  Rep.  89L 
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train,  and  that  he  was  warned  of  the  danger  he  was  in,  immediately 
before  he  came  in  contact  with  the  bridge.  The  deceased  wu 
twenty  years  and  six  months  old  when  killed.  The  jury  rendered 
a  verdict  for  the  plaintiff  for  $2,000,  and  the  defendant  has  ap- 
pealed. 

Among  other  instructions  given  for  the  plaintiff  was  the  follow- 
ing: "  Although  William  Rains  may  have  failed  to  exercise  ordi- 
nai'y  care  and  prudence  at  the  time  he  was  killed,  and  mayhsTe 
been  guilty  of  negligence  or  carelessness  which  contributed  to  the 
injury  complained  of,  yet  if  the  defendant  migh  t,  by  differen  tly  erect- 
ing or  maintaining  the  bridge  spoken  of  by  the  witnesses,  or  by  the  ex- 
ercise of  ordinary  care  and  caution,  have  avoided  the  injury,  the  jury 
will  find  for  the  plaintiff.''  This  instruction  is  not  the  law.  The  cases 
cited  by  the  plaintiff,  in  which  instructions  similarly  worded  received 
the  qualified  approval  of  this  court,  were  wholly  unlike  the  present 
They  were  not  cases  in  which  the  acts  of  the  defendant  occasion- 
ing the  injury  consisted  in  the  erection  of  insufficient  or  dangerons 
structures,  obvious  to  the  senses  long  before  the  accident,  and 
therefore  long  before  the  concurring  negligence  of  the  plaintiff,  bni 
they  were  cases  in  which  negligent  acts  of  the  defendant,  contribat- 
ing  to  produce  the  injury,  occurred  after  the  contributory  negli- 
gence of  the  plaintiff,  and  without  which  the  plaintiff  would  not 
have  been  injured,  notwithstanding  his  own  want  of  reasonable  and 
ordinary  care.  And  in  a  case  of  the  latter  class,  an  instruction 
like  the  one  under  consideration  was  condemned.  Maher  v.  A.  A  P. 
77.  R,,  64  Mo.  276.  It  is  the  settled  law  of  this  State,  that  althoogh 
the  defendant  may  have  been  guilty  of  negligence  contributing  to 
produce  the  injury  complained  of,  still,  if  the  plaintiff  was  also 
guilty  of  negligence  proximately  contributing  thereto,  he  cannot 
recover,  unless  the  negligent  acts  of  the  defendant  occasioning  the 
injury  occurred  after  he  became  aware  of  the  danger  to  which  the 
plaintiff,  by  his  own  negligence,  had  exposed  himself.  KarU  v. 
K.  a,  St  J.  £  a  B.  R.  R.y  56  Mo.  484  ;  haM  v.  Han.  d8LJa.ti 
R.,  60  id.  482;  Maher  v.  A.  <&  P.  R.  R.,  64  id.,  276;  Nelson  v,  A.  i 
F,  R,  R,y  68  id.  593,  Th6  instruction  under  consideration,  which, 
in  effect,  told  the  jury  that  the  plaintiff  was  entitled  to  recover,  if 
the  defendant  could  have  so  constructed  the  bridge  as  to  have  pre- 
vented the  injury  complained  of,  even  though  the  deceased  failed  to 
exercise  ordinary  care  and  prudence  at  the  time  he  was  killed,  and 
was   thereby  guilty  of  negligence  contributing  to  his  death,  is  in 
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direct  conflict  with  the  foregoing  authorities,  and  indeed  with  all 
the  authorities  everywhere  on  this  subject.  We  cannot  say  that  an 
instruction  so  fundamentally  wrong  was  not  calculated  to  mislead 
the  jury  in  a  case  like  the  present,  no  matter  how  correctly  the  law 
may  have  been  declared  in  other  instructions.  Instructions  B  and 
C,  given  by  the  court  of  its  own  motion^  contain  the  same  error, 
and  are  therefore  in  conflict  with  the  views  here  expressed. 

[Omitting  a  minor  point.] 

Instructions  numbered  6  and  11  asked  by  the  defendant  should 
have  beeii  given.  They  are  as  follows:  ''6.  If  the  deceased  knew 
of  the  exposure  to  danger  in  serving  as  brakeman  for  the  defendant 
upon  a  train  having  to  pass  a  foot-bridge  insufficiently  high  to  per- 
mit him  to  pass  under  it  while  standing  at  full  height  on  the  top 
of  a  box-car,  and  with  such  knowledge  consented  to  and  did  con- 
tinue in  the  service  of  defendant  as  such  brakeman,  and  was  there- 
after killed  by  coming  in  contact  with  said  foot-bridge,  then  the 
plaintiff  cannot  recover  from  the  defendant  for  any  negligence  in 
the  construction  of  the  said,  foot-bridge .'' 

'HI.  If  the  deceased,  while  in  the  discharge  of  his  duty  as  brake- 
man,  passed  under  the  foot-bridge  in  question  frequently  for  the 
space  of  two  or  three  weeks,  and  knew  the  danger  of  coming  in 
contact  with  the  top  of  said  foot-bridge,  and  his  attention  had  been 
called  to  the  danger  of  injury  from  the  lowness  of  the  foot-bridge, 
and  with  this  knowledge  he  stood  or  walked  erect  on  the  top  of  the 
box-car,  and  while  so  standing  or  walking  erect  there  was  in  pass- 
ing struck  by  the  foot-bridge  and  killed,  then  the  jury  are 
instructed  that  this  was  contributory  negligence  on  the  part  of 
the  deceased,  and  that  plaintiff  cannot  recover.''  These  instruc- 
tions are  precisely  like  two  instructions  which  received  the  approval 
of  this  court  in  Devitt  v.  P.  S.  R,  60  Mo.  302,  the  facts  in  which 
case  very  closely  resemble  the  controlling  facts  in  the  case  at  bar. 

[Omitting  minor  points.] 

The  judgment  will  be  reversed  and  the  cause  remanded. 

Beversed  and  remanded. 

AH  concur. 
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Statb  y.  Rbdemkibh. 

at  Mo.  ITS.) 

Onminallaw — mridrntM — iiuanitif — burden  of  proqf. 

Where  insanity  b  set  up  aa  a  defense  in  a  criminai  case,  the  defeodsat  ii 
bound  to  satisfy  the  jary  of  the  insanity  by  a  preponderanoe  of  eTidaaoa 
{See  noUtp,  407.) 

nONYIGTION  of  murder.    The  opinion  states  the  fisK^ts. 

A.  JV.  Merricky  for  appellant 

«7.  L.  Smithy  attorney-general,  for  the  State. 

Norton,  J.  The  defendant  was  indicted  at  the  Jalj  term,  1878, 
of  the  St.  Louis  Criminal  Coart  for  murder  in  the  first  degree,  for 
killing  one  Franz  Vosz.  The  cause  was  tried  at  the  Noyember 
term,  1878,  of  said  court,  and  defendant  was  found  guilty  and 
sentenced  to  be  hanged.  An  appeal  was  taken  to  the  St  Loaii 
Court  of  Appeals,  where  the  judgment  of  the  Criminal  Court  was 
affirmed,  and  from  which  defendant  has  appealed  to  this  oonrt 
The  fact  that  deceased  was  killed  by  the  defendant  in  the  mo^ 
brutal  manner,  without  cause  or  excuse,  is  not  disputed,  but  it  is 
claimed  that  no  criminality  attaches  to  defendant  because  it  ii 
alleged  that  he  was  insane  at  the  time  the  homicide  was  committed. 
The  insanity  of  defendant  was  the  only  defense  relied  upon  in  the 
trial  court,  and  a  reversal  of  the  judgment  is  sought  mainly  npoD 
alleged  error  committed  by  the  court  in  its  charge  given  to  the 
jury,  and  in  refusing  to  give  the  declarations  of  law  asked  bj 
defendant 

The  charge  complained  of  is  as  follows:  ''As  a  defense  tothii 
prosecution  the  defendant  by  his  counsel  has  interposed  the  pie*  of 
insanity.  He  says  that  the  act  which  he  is  alleged  to  have  oom- 
mitted  is  not  an  act  for  which  he  can  be  held  criminally  respono- 
ble,  in  other  words,  that  the  act  was  and  is  excusable  in  b*i 
because  at  the  time  of  its  commission,  as  charged,  he  was  insane. 

''The  term  'insanity,'  as  used  in  this  defense,  means  such  e 
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perrerted  and  deranged  condition  of  the  mental  and  niorul  facul- 
ties as  renders  a  person  incapable  of  distinguishing  between  right 
and  mrongy  and  makes  him  unconscious  at  times  of  the  nature  of 
the  act  he  is  about  to  commit  Such  insanity,  if  proved  to  the 
reasonable  satisfaction  of  the  jury  to  have  existed  at  the  time  of 
the  commission  of  the  act,  is  in  law  an  excuse  for  it,  however  brutal 
or  atrocious  it  may  have  been. 

''The  law  presumes  every  person  to  be  of  sound  mind  until  the 
contrary  is  shown,  and  when,  as  in  this  case,  insanity  is  interposed 
as  a  defense,  the  fact  of  the  existence  of  such  insanity  at  the  time 
of  the  commission  of  the  offense  charged  must  be  established  by  the 
evidence  to  the  reasonable  satisfaction  of  the  jury,  and  the  burden 
of  proving  this  fact  rests  with  the  defendant 

''  The  opinions  on  questions  of  insanity  which  have  been  given  by 
the  medical  experts  are  testimony  before  you,  and  are  subject  to  the 
same  rules  of  credit  or  discredit  as  the  testimony  of  other  witnesses. 
The  opinions  neither  establish  nor  tend  to  establish  the  truth  of  the 
facts  upon  which  they  are  based.  Whether  the  matter  testified  to 
by  the  witnesses  in  the  cause  as  facts  is  true  or  false  is  to  be  de- 
termined by  the  jury  alone.  Neither  are  the  hypothetical  questions 
put  to  the  medical  experts  by  the  counsel  in  the  cause  evidence  of 
the  truth  of  the  matters  stated  in  these  questions. 

''  Although  the  jury  may  believe  and  find  from  the  evidence  that 
the  defendant  did  commit  the  act  charged  against  him,  yet  if  they 
further  find  that  at  the  time  he  did  so  he  was  in  such  an  insane 
condition  of  mind  that  he  could  not  distinguish  between  right  and 
wrong,  then  such  act  was  not  malicious,  and  the  jury  should  acquit 
him  of  the  crime  charged  on  the  ground  of  insanity  and  so  gay  in 
their  verdict 

''To  establish  his  insanity,  positive  or  direct  testimony  is  not  re- 
quired. Circumstantial  evidence  which  reasonably  satisfies  the 
minds  of  the  jury  that  the  defendant  was,  at  the  time  the  alleged 
shooting  was  done,  incapable  of  distinguishing  between  right  and 
vrong,orof  comprehending  the  nature  of  the  act,  will  be  sufficient 

"  The  jury  are  the  sole  and  exclusive  judges  of  the  degree  of  credit 
which  shall  be  given  to  the  testimony  in  the  case,  and  have  the  right 
to  receive  and  credit  as  true,  or  to  reject  and  discredit  as  untrue, 
the  whole. or  any  pan  of  the  testimony  of  any  witness  in  the  case. 
If  after  the  jury  have  carefully  taken  into  account  and  considered 
all  the  evidence  in  the  case,  there  remains  in  their  minds  a  reason- 
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able  doubt  of  the  guilt  of  the  defendant,  the  law,  in  its  homanitj, 
gives  to  him  the  benefit  of  that  doubt,  and  they  should  aoqait. 
But,  to  authorize  an  acquittal  on  the  ground  of  doubt  alone,  such 
doubt  should  be  reasonable  and  substantial,  and  not  a  mere  guess 
or  conjecture  of  his  ^probable  innocence.' '' 

The  objections  urged  to  the  above  charge  are  that  it  does  not 
properly  define  insanity,  and  that  the  rule  as  to  the  burden  of  proof 
when  the'  defense  is  insanity,  and  the  degree  of  proof  sufficient  to 
authorize  a  jury  to  find  insanity,  is  not  correctly  stated.     Testing 
these  objections  by  repeated  decisions  of  this  court,  it  will  be  fonnd 
that  they  are  not  well  taken.     These  decisions,  we  think,  clearlr 
establish  that  the  law  presumes  every  person  who  has  reached  the 
years  of  discretion  to  be  of  sound  mind  and  capable  of  committing 
crime,  and  that  such  a  person,  charged  with  the  commission  of 
crime,  before  he  can  escape  the  penalty  affixed  thereto,  under  the 
plea  of  insanity,  must  rebut  such  presumption  by  eyidence  which 
reasonably  satisfies  the  jury  that  he  was  insane  at  the  time  the  act 
was  committed,  or  that  his  mind  was  so  diseased  as  to  render  him 
incapable  of  distinguishing  between  right  and  wrong  in  respect  to 
the  act  for  which  he  is  sought  to  be  made  criminally  responsible; 
that  the  question  of  insanity  is  one  of  fact  to  be  determined  by  the 
jury,  and  that  when  the  unlawful  killing  is  proved  by  the  State  or 
admitted  by  the  accused,  the  State  may  rest  upon  the  legal  pie- 
sumption  of  the  sanity  of  the  accused  till  he  shows  the  contranr ; 
that  the  burden  of  proving  insanity  rests  upon  the  party  setting  it 
up,  ancfthat  to  discharge  himself  of  this  burden,  it  is  not  necessaij 
to  introduce  evidence  which  establishes,  beyond  a  reasonable  doubt, 
his  insanity,  but  only  sufficient  to  reasonably  satisfy  the  jury  th&t 
it  existed  at  the  time  the  offense  was  committed ;  that  if  the  pre- 
ponderance  of   the  evidence   offered    establishes    insanity,   it  is 
sufficient.     Baldwin  v.  State,  12  Mo.  223  ;   State  v.  JIuting,  21  ii 
404 ;  State  v.  McCoy,  34  id.  531;  State  v.  Klinger,  43  id.  127;  Statt 
V.  Hundley,  46  id.  414;  State  v.  Smith,  53  id.  267;  StaU  v.  Holm, 
54  id.  153;  State  v.  Simms,  68  id.  305.     In  the  case  of  the  Stak"^- 
McCoy,  supra,  it  was  held  'Hhat  it  is  incumbent  on  the  State  to 
prove  every  fact  necessary  to  establish  the  crime  of  murder,  which 
necessarily  includes  the  sanity  of  the  prisoner ;  but  the  burden  of 
proving  such  sanity  of  the  prisoner  is  fully  met  by  the  presumption 
of  law  that  every   person  is  of  sound  mind  until  the  oontraij 
appears ;  and  he  who  undertakes  to  escape  the  penalty  of  the  Ut 
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by  means  of  the  plea  of  insanity  must  rebut  such  presumption  by 
proof  entirely  satisfactory  to  the  jury.  It  is  a  defense  to  be  made 
oat  by  the  prisoner,  and  by  proof  that  will  satisfy  the  jury  that  he 
was  incapable  of  distinguishing  between  right  and  wrong/'  The 
instractions  of  the  court  as  to  the  burden  of  proof  of  insanity  and 
the  quarUum  of  evidence  to  establish  it  are  justified,  not  only  by  the 
case  last  cifced,  but  by  all  the  caso^  licreinbefore  cited. 

It  is  also  insisted  that  the  capacity  of  defendant  to  distinguish 
between  right  and  wrong  was  the  only  test  laid  down  by  the  court 
in  its  charge  for  the  guidance  of  the  jury  in  determining  the  ques- 
tion of  insanity,  and  that,  for  this  reason,  it  is  erroneous.  If  the 
charge  means  that,  and  nothing  more,  the  court  would  have  been 
authorized  to  give  it  under  the  authority  of  the  case  last  cited,  and 
20reenL  Ev.,  §  373 ;  Bex  y.  McNaghtm,  10  CI.  &  Fin.  200  ;  Rex 
T.  Offwrd,  5  G.  &  P.  168;  CtmmumtoeaUh  t.  Hosier,  4  Barr.  267 ; 
Preetnan  t.  People,  4  Den.  9.  But  we  think  the  construction 
placed  by  counsel  on  the  instruction  is  too  narrow,  and  that  the 
capacity  of  defendant  to  distinguish  between  right  and  wrong  wad 
not  the  sole  and  only  test  by  which  the  jury  were  to  be  governed  in 
determining  the  criminal  responsibility  of  defendant,  because  they 
were  expressly  told  that  if  defendant  was  incapable  of  compre* 
bending,  or  was  unconscious  of  the  nature  of  the  act  at  the  time 
he  committed  it,  they  should  acquit 

It  is  also  earnestly  and  ably  argued  by  counsel  that  the  rule  as  to 
the  d^^ree  of  evidence  necessary  to  establish  insanity,  as  adopted 
in  this  State,  should  be  modified  and  made  to  conform  to  the  rule 
laid  down  in  the  case  of  J^ate  v.  Crawford,  11  Eans.  32,  and  other 
cases  in  Illinois,  Indiana  and  New  Hampshire,  of  which  the  case 
of  SUUe  T.  Crawford  is  a  type.  The  rule  approved  in  that  case  is 
that  whenever  the  defense  offers  evidence  which  raises  a  reason- 
able doubt  as  to  the  insanity  of  the  accused,  that  is  suflScient  to 
rebut  the  presumption  of  sanity  and  to  authorize  an  acquittal. 

As  to  the  degree  of  evidence  which  the  accused  is  required  to 
offer  to  establish  the  fact  of  insanity,  the  authorities  are  so  con- 
flicting as  to  be  irrp' — nilable.  It  is  held  by  some  courts  of  the 
highest  authority,  botn  in  this  country  and  England,  that  insanfty, 
when  set  up  as  an  excuse  for  the  crime  charged,  should  be  estab- 
lished by  evidence  sufficient  to  satisfy  the  minds  of  the  triers  of 
the  fact  beyond  a  reasonable  doubt,  that  it  existed  at  the  time  the 
act  was  committed.  The  conclusion  reached  in  this  class  of  cases 
Vol.  XXXVI—  69 
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18  baaed  upon  the  theory  that  in  every  criminal  case  two  presump- 
tions of  law  are  indulged  —  one  in  favor  of  the  person  charged, 
that  he  is  innocent  of  the  charge  —  the  other  in  favor  of  Uie  pab- 
lie,  that  the  accused,  if  of  Ihe  years  of  discretion,  is  of  sound  mind 
and  capable  of  committing  crime,  and  that  as  the  presumpuou  of 
innocence  protects  the  accused  till  the  State,  by  evidence,  estab- 
lishes his  guilt  beyond  a  reasonable  doubt,  so  the  presumption  tiuit 
he  was  sane  when  the  act  was  committed  protects  society  till  it  n 
overthrown  by  a  like  degree  of  evidence  offered  in  support  of  the 
plea  of  insanity. 

While  some  courts  have  gone  to  this  extreme,  others  of  high  au- 
j^hority  have  gone  to  the  other  extreme  of  holding,  that  to  support 
the  plea  of  insanity,  it  is  only  necessary  that  the  evidence  offered 
should  be  sufficient  to  raise  a  doubt  as  to  the  insanity  of  the  ac- 
cused. Other  courts,  equally  authoritative  and  much  greater  in 
number,  acting  on  the  principle  that  in  tnedio  tutissimtM  esi,  hsTe 
adopted  a  rule  lying  between  these  two  extremes,  holding  that  the 
defense  of  insanity  is  established  when  the  evidence  offered  iu  m\^ 
port  of  it  preponderates  in  favor  of  the  fact,  and  reasonably  aatis- 
fies  the  jury  that  it  existed  at  the  time  the  criminal  act  charged 
was  committed.  The  rule  last  i*eferred  to  has  been  the  established 
law  of  this  State  since  the  case  of  Baldwin  v.  SkUe,  supra,  wa^ 
decided,  and  believing  that  it  is  sustained  not  only  by  reason,  bat 
by  the  weight  of  authority,  both  in  this  country  and  England,  we 
are  unwilling  to  make  a  departure  from  it.  The  fact  that  insanitr 
is  so  easily  simulated  demonstrates  the  wisdom  of  the  rule  and 
affords  a  strong  reason  why  we  should  adhere  to  it,  and  decline  to 
adopt  the  rule  contended  for  by  defendant's  counsel,  the  tendencr 
of  which,  in  my  judgment,  would  be  to  stimulate,  rather  than  re- 
press homicidal  mania.  It  follows  from  what  has  been  said  thai 
the  charge  given  to  the  jury  on  behalf  of  the  State  is  not  subject 
to  the  objections  urged  against  it,  and  it  also  follows  that  the  court 
properly  refused  the  instructions  of  defendant,  which  asked  the 
court  to  lay  down  a  rule  for  the  guidance  of  the  jury  in  determin- 
ing the  question  of  insanity  at  variance  with  the  rule  above 
announced  as  settled  iu  this  State.  The  instructions  asked  by  de- 
fendant in  regard  to  the  test  to  be  applied  in  determining  the 
insanity  of  the  defendant  having  been  already  subatantially  giteo* 
were  for  that  reason  properly  refused. 

[Omitting  a  mmor  question.  J 


OCTOBER  TERM,  1879.  467 

State  V.  Rtfdemeier. 

Perceiving  no  error  either  in  giving  or  refusing  instructions  o! 
in  admitting  or  rejecting  evidence,  the  judgment  is  aflirmed,  in 
which  Judges  Shbswood,  Houqh  and  Napton  concur,  and  Judge 
Hexby  dissents. 

NoTBBT nuc Reporter.— Hbkrt,  J.,  dissenting,  observed:  "I  cannot  ooncur  in  the 
tongoiDf  opinion,  and  will  briefly  state  my  rensons  for  dissenting.  The  allegation,  that 
dafendsnt  willfully,  dellberateiy  and  premeditacedly  committed  the  homicide  for  which  he 
is  hidicted,  includes  the  allegation  that  he  had  a  mind  capable  of  willing,  deliberating  and 
premeditating.  Willfulness,  premeditation  and  deliberation  are  constituent  elements  of  ■ 
minder,  and  none  but  a  sane  person  can  commit  that,  or  any  other  crime.  Homicide  Is  not 
necessarily  a  crime,  for  one  may  kill  in  self-defense,  or  by  accident,  or  in  a  state  of  mental 
aberration .  If  the  State  proires  the  killing,  she  Is  not  also  required  to  prove  that  it  was  not  in 
self-defense,  or  not  the  result  of  accident;  but  when  defendant  has  proven  enough  to  raise, 
a  reasonable  doubt  whether  it  was  in  self-defense,  or  accidental,  the  State  must  show,  not 
by  a  mere  preponderance  of  evidence,  but  beyond  a  reasonable  doubt,  that  it  was  not  acci- 
dental or  in  aetf'defeiise;  and  it  Is  dilBcult  to  perceive  a  reason,  why  the  same  principle  Is 
not  eqaaUy  applicable  to  the  issue  of  sanity  made  by  the  plea  of  not  guilty.  It  is  true  that 
the  law  presumes  every  one  to  be  sane,  and  therefore  the  State  is  not  required  to  introduce, 
evidenoe  of  the  aanl^  of  the  accused  except  in  rebuttal.  The  sanity  of  defendant  Is  as 
much  in  Issue  as  the  homicide;  and  although  the  law  presumes  certain  facts  to  exist  when 
eertain  other  facts  are  proven,  yet  in  a  criminal  case,  when  the  fact  presumed  Is  disproved,, 
or  snfllcient  evidence  Is  adduced  to  warrant  a  reasonable  doubt  of  its  existence,  the  pre- 
sumption ceases.  Tosay  that  only  a  sane  person  can  be  guilty,  and  declare  the  law  to  be, 
that  the  State  must  establish  defendant's  guilt  beyond  a  reasonable  doubt,  and  yet  that 
unless  defendant  establishes  his  insanity  by  a  preponderance  of  evidence,  the  jury  should 
convict,  Is  a  palpable  contradiction.  If  one  accused  of  murder  admit  the  homicide  and  aU 
lege  that  It  was  an  accident,  it  is  for  him  to  make  that  appear,  but  if  he  introduce  evidence 
tending  to  prove  that  fact  sufBeient  to  beget  in  the  minds  of  the  jury  a  reasonable  doubt 
that  the  kilUng  wu  intentional,  the  benefit  of  that  doubt  he  Is  entitled  to  by  law .  What 
U  the  substance  of  the  defense  in  either  case?  Simply,  that  although  the  homicide  was 
committed  by  the  defendant,  his  mind  did  not  concur  in  the  act;  and  yet  in  the  case  of  the 
one  who  admits  his  sanity,  he  has  the  beneUt  of  a  reasonable  dou^t  that  the  act  had  the 
assent  of  his  mind,  while  it  Is  urged  that  the  other,  who  alleges  his  insanity,  shall  not  have 
the  benefit  of  a  reasonable  doubt,  but  must  prove  by  a  preponderance  of  evidence,  a  state 
of  facts  showing  that  the  mind  did  not  concur.  The  distinction  has  no  reasonable  founda- 
tion for  its  support .  If  a  jury  are  to  acquit  on  a  reasonable  doubt  of  defendant's  guilt,  and 
one  cannot  be  guilty  if  insane,  by  what  process  of  reasoning  will  a  jury,  having  a  reason- 
able doubt  of  defendant's  sanity,  come  to  the  conclusion  that  they  should  convict  notwith- 
standing the  Instruction  that  a  reasonable  doubt  of  his  guQt  entitles  him  to  an  acquittal? 
A  man  whose  thinking  Is  not  regulated  by  artificial  rules  would  not  hesitate  to  acquit 
under  such  circumstances,  and  It  would  require  a  most  refined  and  ingenious  a^gumt^nt  to 
demonstrate  to  him  that  he  could  convict  without  disregarding  that  instruction,  ilut  It 
is  said  that  the  law  imesumes  him  sane,  and  that  this  presumption  deprives  the  accused  of 
the  benefit  of  a  reasonable  doubt  as  to  his  sanity.  The  one  proposition  Is  baaed  upon  the 
fact  that  sanity  Is  the  nonnal  condition  of  the  human  mind,  and  that  Insanity  Is  excep- 
tional and  abnormal.  The  other  presumption  is  in  favor  of  life  and  liberty.  The  former 
presnmptloh  has  no  effect  but  to  relieve  the  State,  in  the  fint  instance,  from  making  any 
proof  on  the  subject,  holding  that  the  fact  that  the  accused  is  a  human  being  diapensea 
with  proof  of  his  sanity,  because  that  Is  the  normal  condition  of  human  beings.  It  simply 
rpverses  the  order,  not  the  burden,  of  proof.  It  presumes  the  accused  sane,  but  requires 
him  to  make  no  more  proof  <^  his  Insanity  than  of  any  other  fact  which  he  relies  upon  for 
his  acquittal  of  the  crime  he  is  charged  with.  The  one  presumption  does  not  destroy  the 
other,  as  to  any  fact  which  must  be  found  to  exist  in  order  to  a  conviction .  I  cite  no  au- 
thorities In  Mipport  of  these  propositions,  taut  they  are  numerous  and  reqMOtable.'* 

In  Baeeloahtpof.  CommonwealGit  88  Oratt.  817,  it  was  held  that  **in  defeose  to  a  oriml* 
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nal  proaecuUon,  upon  the  ground  of  Inaanity,  it  Is  not  sufficient  that  the  evidenoe  dndd 
be  of  such  a  character  only  as  to  prodnoe  a  doubt  on  the  minds  of  the  joiy,  but  the  ONitt  ]v»- 
handi  ie  always  on  the  aocueed  to  prove  such  insanity  to  their  satisfaction."  Tlieooaxt 
said:  "  In  Bo9weU'8  case,  SO  Gratt.  8d0,  one  of  the  grounds  of  error  assigned  was  that  the 
court  in  that  case  gave  to  the  jury  the  following  instruction,  to  wit:  'That  every  mtns 
presumed  to  be  sane  and  to  poasessa  sufficient  degree  of  reason  to  be  reaawwirihleforto 
crimes  until  the  ooutrary  is  proved  to  the  satisfaction  of  the  Jury.  *  In  conuwntiar  upoa 
Uiis  instruction,  the  president  of  this  court  said:  'I  think  this  instruction  is  unexeqXiooa- 
ble.  «  «  *  He  (the  counsel  for  the  aocusedj  seems  to  think  that  all  the  proof  reqnindbj 
law  to  repel  the  said  presumption  was  only  so  much  as  would  ralae  a  rattonal  doubt  <d  bit 
aanity  at  the  time  of  committing  the  aci  charged  against  him.'  Now  I  think  dm h sol 
law;  and  that  the  law  is  correctly  expounded  in  the  instruction  given  by  the  coon.  Tba« 
are  certainly  several  American  cases  which  seem  to  sustain  the  view  of  tin  prinaer^ 
counsel.  But  I  think  the  decided  weight  of  authority,  English  and  American,  is  the  oUtf 
way.  In  1  Whart.  Am.  Cr.  Law,  1 71 1,  the  writer  says:  *At  common  law  the  preponderaaoe  d 
authority  Is  that  if  the  defense  be  Insanity,  it  must  be  substantially  proved  as  an  Indepead- 
ent  fact.  *  And  for  this  proposition  a  number  of  cases  are  dted .  And  after  referenee  to 
many  of  them,  he  concludes  as  follows:  *I  think  the  fair  result  of  them  aUls  to  show  tM 
insanity,  when  it  is  relied  on  as  a  defense  to  a  chaigeof  crime,  must  be  proved  lo  the  ■!!»■ 
faction  of  the  jury,  to  entitle  the  accused  to  be  acquitted  on  that  ground.  •  *  *  Ite 
law  presumes  every  person  sane  tiU  the  contnuy  Is  proved,  llie  Ownimai  wealth  hsvinr 
proved  the  corpus  d«Metl,  and  that  the  act  was  done  bj  the  aoeuaed,  has  made  out  tier  eMc 
If  he  relies  on  the  defense  of  insanity,  he  must  prove  it  to  the  satisfactiott  of  the  jarj.  tf 
upon  the  whole  evidence  they  believed  he  was  Insane  when  he  committed  the  sA  they 
will  acquit  him  on  that  ground ;  but  not  upon  any  fanciful  ground  that  though  tiMj  bdk«t 
he  waa  then  aane,  yet  as  there  may  be  a  rational  doubt  of  such  sanity,  be  ia  thenftireea- 
titled  to  an  acquittal.  Insanity  Is  easily  feigned*  and  hard  to  be  dlsproted,  sad  poMk 
safety  requires  that  it  should  not  be  established  by  less  than  satlsfacUny  evUeooe.***  nh 
is  the  doctdne  held  in  Massachusetts,  Pennsylvania,  Galttornla.  New  Jersey,  Maiae.  Itotk 
Oarolina,  Arlcansas,  Alabanuu  See  Ortwein  v,  Om.,  TBPenn.  St.  414;  a  cu  IS  Am.  Hep- 
480;BonoeUv.State,6S  Ala.80r;s.o.,86  Am.  Rep.  90.  and  note  81  But  hi  other StslfliBii 
held  that  if  the  evidence  raises  a  reasonable  doubt  of  sanity,  theprisonermnst  beaeqfirinad. 
Thus  In  M isslsBtppI,  Midiigan,  Kansas,  Indiana,  Tennessee,  New  Hampshire,  DBssiL  Set 
Gi(stl9 ▼.  State,  08  Ind.  M:  s.  o.,  89  Am.  Bep.  90; Cimii<M0ham ▼.  Slate, « Misa M:  s.  c, 

81  Am.  Bep.  800,  and  cases  olted. 
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Cert^fleaU  of  depatU — HffhU  of  auignse  of, 

A  certificate  of  deposit  bore  the  following  words  written  in  led  ink  unm  tW 
fkoe  :  "The  certificate  is  sabject  to  any  subsequent  claim  for  colleetioa  or 
any  other  fees  arising  out  of  the  disbuTBement  of  the  legac/  of  whidi  this 
money  is  part  of  proceeds."  The  payee  indorsed  it  in  blank  anddeUvend 
it.  HM,  that  eyen  considering  the  certificate  non-negotiable,  the  tfimftf** 
might  pledge  it  to  an  innocent  party  who  would  hold  it  as  against  the  trsi 
owner,  to  the  amount  advanced,  unalfeeted  by  the  equities  between  tkstisii> 
leror  and  the  payee. 
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rpHE  opinion  states  the  case. 

F.  d  E.  L,  GoUschalk,  for  appellant. 

T.  A.  <t  H.  M.  Post,  for  respondent  Boecke. 

Naftok,  J.  The  facts  of  this  case  are  undisputed,  and  are  fully 
stated  in  the  printed  brief  of  appellant,  conceded  to  be  correct  by 
the  counsel  for  respondent,  and  are  therefore  for  convenience  here 
copied: 

It  appears  that  the  International  Bank,  plaintiff,  as  well  as  the 
German  Bank,  defendant,  and  the  People's  Savings  Institution,  of 
which  John  H.  Fisse  became  the  assignee,  are  all  banking  corpora- 
tions; that  on  August  11, 1874,  Hermann  Boecke,  one  of  the  inter- 
pleaders, deposited  with  the  German  Bank  the  sum  of  t3,000,  for 
which  he  received  u  certificate  of  deposit,  as  follows : 

German  Bake,  ) 

*'  $3,000.  St.  Louis,  Mo.,  August  11, 1874.  f 

Hermann  Boecke  has  deposited  in  this  bank  $3,000,  payable  to 
the  order  of  himself  six  months  after  date,  with  six  per  cent  inter- 
est for  the  time  stated,  on  the  return  of  this  certificate  properly 
indorsed. 

"  No.  10,301.  Frank  N.  Deitz,  Cashier." 


The  following  indorsement  is  written  across  the  face  in  red  ink: 
''This  certificate  is  subject  to  any  subsequent  claim  for  collection,  or 
any  other  fees  arising  out  of  disbursement  of  the  legacy  of  which  this 
money  is  part  of  proceeds." 

It  further  appears  that  afterward  and  before  the  maturity  of  said 
certificate,  to  wit:  on  August  24,  1874,  the  same  was  indorsed  in 
blank  by  said  Hermann  Boecke  and  delivered  to  the  People's  Sav- 
ings Institution  for  safe  keeping,  and  as  collateral  security  for  two 
loans  made  by  said  institution  to  said  Boecke,  for  which  he  had  exe- 
cuted and  delivered  his  two  promissory  notes,  one  for  $300  and  one 
for  $150  ;  that  no  part  of  either  of  said  notes  has  been  paid,  and 
that  both  of  them  are  held  by  John  H.  Fisse,  as  such  assignee  of 
said  People's  Savings  Institution.  It  further  appears  that  after- 
ward, and  still  before  the  maturity  of  said  certificate  of  deposit,  to 
wit:  in  January,  1875,  Edmund  Wuerpel,  then  cashier  of  the  Peo- 
ple's Savings  Institution,  did,  for  and  on  behalf  of  said  institution, 
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obtain  a  loan  of  $5^000  from  the  plaintiff,  the  International  Bank, 
to  secure  which  loan  he  .  delivered  to  plaintiff  sundry  oollatenli, 
amounting  in  the  aggregate  to  $6,000,  among  which  was  this  certifi- 
cate of  deposit,  not  yet  due ;  that  Wuerpel  acted  within  the  scope 
of  his  authority  in  making  the  loan,  and  that  he  represented  to 
plaintiff  at  the  time  lliat  the  collaterals  so  offered  were  the  property 
of  the  People's  Savings  Institution  ;  that  Wuerpel,  as  such  cashier, 
executed  a  note  for  said  15,000,  which  became  due  on  Febmaiy  1, 
1875,  a  Monday,  and  that  these  collaterals  were  pinned  to  such  note ; 
that  on  January  30,  1875,  the  Saturday  before  the  Monday,  on 
which  said  note  became  due,  in  the  afternoon,  Wuerpel  came  to  the 
teller  of  plaintiff,  and  said  he  wished  to  pay  the  loan  of  15,000,  and 
tlien  gave  his  check,  certified  by  him  as  cashier,  on  the  People's 
Savings  Institution,  of  which  he  was  cashier,  for  $4,500,  being  the 
balance  due  on  said  loan,  and  in  exchange  the  teller  gave  him  the 
note  with  the  collaterals  attached  ;  that  next  Monday,  February  1, 
1875,  in  the  morning  the  teller  of  plaintiff  was  sent  down 
to  the  People's  Savings  Institution  but  found  the  doors  closed 
and  that  Wuerpel  had  absconded ;  that  thereupon  the  plaintiff 
sued  out  a  writ  of  replevin  against  said  People's  Savings  Insti- 
tution and  against  Fisse,  its  assignee,  and  by  virtue  of  snch 
writ  obtained  back  said  certificate  of  deposit ;  that  said  replevin 
siiit  was  still  pending,  undecided,  at  the  time  of  the  trial  of  this 
case  (although  since  decided  in  favor  of  plaintiffs)  ;  that  WnerpeL 
the  cashier,  absconded  on  January  31,  1S75  (Sunday)  ;  that  npon 
discovering  this  an  assignment  was  made  by  the  People's  Savings 
Institution  of  its  property  and  effects  to  John  H.  Fisse,  on  Monday, 
February,  1,  1875,  and  that  he  took  possession  thereof  on  that  dav, 
and  found  that  Wuerpel,  prior  to  his  departure,  had  given  his  checki 
to  various  parties,  to  the  amount  of  many  thousand  dollars  m  excess 
of  the  money  on  hand. 

It  was  further  shown  that  the  International  Bank,  phnntiff, 
took  said  certificate  in  good  faith,  as  one  of  the  collaterals,  and  upon 
the  representation  of  Wuerpel,  that  it  was  the  property  of  the  Peo- 
ple's Savings  Institution ;  that  plaintiff  had  collected  of  the  other 
collaterals  only  the  sum  of  $2,040.26  ;  that  plaintiff  had  presented 
to  said  assignee,  Fisse,  said  certified  check  of  $4,500,  for  allowano^ 
and  that  the  same  had  been  allowed,  that  said  assignee  had  sabae- 
quently  declared  a  dividend  of  two  and  one-half  per  cent,  but  thsl 
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intiff  had  collected  do  part  thereof.  These  are  the  facts  and 
evidence. 

The  pleadin^gs  are:  A  petition  filed  by  plaintiff,  March  11, 
1875,  against  the  German  Bank,  upon  the  certificate  of  deposit 
aboTO  set  out,  whicii  petition  is  in  the  usual  form.  The  answer  of 
the  German  Bank  admits  the  issue  of  said  certificate,  but  sets  out 
that  Hermann  Boecke  and  said  assignee,  Fisse,  both,  also  demand 
the  amount  duo  on  said  certificau*;  alleges  its  readiness  to  pay  oyer 
the  money  or  to  bring  it  into  court,  and  asks  that  said  parties  may 
be  ordered  to  become  parties  to  this  suit  and  to  interplead.  There- 
npon  plaintiff  moved  to  strike  out  from  said  answer  all  allegations 
showing  that  any  other  party  made  a  claim  to  the  certificate,  which 
motion  was  oyerruled.  Hermann  Boecke  filed  also  a  petition  in 
this  case  on  April  20,  1875,  praying  that  he  be  permitted  to 
interplead.  This  petition  was  granted  and  such  leave  given. 
Thereupon  Boecke  filed  his  interplea  on  May  15,  1875.  October 
27,  1875,  John  H.  Fisse,  assignee  of  the  People's  Savings  Insti- 
tution, by  leave  of  court,  also  filed  his  interplea,  claiming  that 
defendant,  the  German  Bank,  should  first  pay  the  two  notes  made 
by  Boecke.  On  January  5,  1876,  plaintiff  filed  a  reply  to  the 
interplea  of  Boecke.  On  January  6,  1876,  the  German  Bank 
moYed,  and  it  was  accordingly  ordered  that  it  pay  into  the  court 
the  sum  of  t3,050,  that  it  pay  $40  to  its  attorneys,  and  that  it  bo 
discharged. 

On  January  15,  1876,  the  case  went  to  trial  before  Judge 
JoHK  WiCKHAM,  Under  the  pleadings  and  facts  above  stated.  Th^ 
plaintiff  prayed  for  three  instructions,  all  of  which  the  court 
refused  to  give. 

These  instructions  are  as  follows:  1.  The  court  declares  the 
law  of  this  case  to  be,  that  if  the  People's  Savings  Institution,  by 
£dmund  Wuerpel,  its  cashier,  on  the  30th  day  of  January,  fi*aud> 
nlently  or  by  fraudulent  representation  obtained  possession  of  the 
oertiflcate  of  deposit,  and  the  plaintiff  afterward  replevied  said 
certificate  out  of  the  hands  of  the  People's  Sayings  Institution, 
then  the  People's  Savings  Institution  acquired  no  right  to  or  inter- 
est in  said  certificate  by  reason  of  such  possession,  nor  did  plaintiff 
lose  any  right  or  interest  therein,  but  he  is  entitled  to  the  same 
rights  that  he  would  haye  had  if  the  certificate  had  remained  in 
his  possession  continuously  up  to  the  time  of  bringing  this  suit 

2.  The  court  declares  the  law  of  this  case  to  be  as  follows:  It 
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being  admitted  by  all  the  parties  that  the  certificate  of  deposit  ou 
which  suit  is  brought  was  indorsed  in  blank  by  Boecke,  the  payee, 
and  by  him  delivered  before  maturity  to  the  People's  Savings  losti- 
tution,  the  effect  of  such  indorsement  and  delivery  was  equivalent 
to  an  acknowledgment  on  the  part  of  Boecke  that  he  had  parted 
with  the  ownership  of  said  certificate,  and  he  is  estopped  from  set- 
ting up  any  claim  to  or  interest  in  (he  same  as  against  the  rights 
of  the  plaintiff,  provided  plaintiff  took  the  certificate  from  the 
People's  Savings  Institution  as  collateral  for  a  loan,  before  matur- 
ity, without  any  notice  of  Boecke's  ownership  or  claim,  but  npoo 
the  representation  of  Wuerpel,  the  cashier,  that  the  People's  Sar- 
ings  Institution  was  the  true  and  lawful  owner  of  the  certificate. 

3.  If  the  court,  sitting  as  a  jury,  believe  from  the  evidence  that 
the  certificate  of  deposit  on  which  this  suit  is  brought  was  indoned 
by  Hermann  Boecke,  the  payee,  before  its  maturity,  and  that  said 
certificate,  after  such  indorsement  and  before  maturity,  was  assigned 
to  plaintiff  as  collateral  security  for  a  loan  obtained  upon  the  faith 
and  credit  of  that  and  other  securities,  that  plaintiff  took  said  cer- 
tificate in  good  faith,  without  any  notice  of  any  defect  in  the  title 
thereof,  or  of  any  equities  existing  against  the  payment  of  the  same, 
and  if  the  court  further  believe  from  the  evidence  that  the  said 
loan  has  not  been  wholly  paid,  then  the  court  will  find  for  the 
plaintiff. 

Thereupon  the  interpleader,  Boecke,  prayed  for  the  following  in- 
structions, which  the  court  gave:  1.  The  court  declares  the  law  to 
be,  that  if  the  plaitftiff  took  a  check  for  the  amount  of  the  note 
for  which  the  certificate  of  deposit  in  controversy  was  given  as  a 
collateral,  and  voluntarily  surrendered  up  the  note  and  certificate, 
then  plaintiff  has  no  claim  upon  Boecke's  equity  of  redemption  to 
said  certificate  of  deposit,  even  although  the  money  was  never  paid 
on  said  check. 

2.  The  court  declares  the  law  to  be,  that  the  instrument  sued  on 
in  this  case  is  not  a  negotiable  instrument,  and  that  therefore  it  is 
subject  in  the  hands  of  plaintiff  to  all  the  defenses  which  would 
exist  against  the  People's  Savings  Institution,  and  plaintiff  conld 
acquire  no  other  or  greater  title  or  claim  to  said  instrument  than 
the  said  People's  Savings  Institution  had  therein  when  transfenvd 
by  it  to  the  plaintiff. 

3.  The  court  declares  the  law  to  be  that  the  certificate  of  deposit 
in  controversy  is  not  a  negotiable  promissory  note,  and  plaintiff. 
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the  latemational  Bank,  must  therefore  show  that  it  paid  value  for 
said  certificate,  even  though  ifc  obtained  said  certificate  before  ma- 
turity. 

The  court  thereupon  rendered  judgment,  that  out  of  the  fund 
deposited  by  the  German  Bank,  the  two  notes  made  by  Boecke  to 
the  People's  Savings  Institution  should  be  paid  to  John  II.  Fisse, 
and  the  balance  to  II.  Boecke,  and  nothing  to  plaintiff.  Plaintiff 
appealed  to  the  Court  of  Appeals,  which  reversed  the  judgment 
below  and  rendered  a  judgment  substantially  the  same  as  that  of 
the  Circuit  Court,  so  far  as  Boecke  was  concerned,  but  adjudged 
the  1450  borrowed  of  the  People's  Savings  Institution  to  the  plaint- 
iff, and  the  case  comes  to  this  court  by  appeal  from  this  last  judg- 
ment 

The  principles  upon  which  a  determination  of  this  case  depends 
are  well  established  and  recognized  by  this  court  in  prior  adjudica- 
tions, and  rest  on  solid  foundations  of  justice  and  equity;  but  the 
application  of  these  principles,  which  all  recognize  to  be  right,  has 
occasioned  considerable  diversity  of  opinion,  partly  on  account  of 
the  facts  peculiar  to  each  case,  and  partly  owing  to  statutory  regu- 
lations peculiar  to  the  State  where  the  questions  arose.  I  am  not 
aware  of  any  case  like  the  present  having  ever  come  before  this 
court,  and  although  we  have  been  referred  to  cases  in  California, 
New  York,  Ohio,  Pennsylvania  and  Massachusetts,  they  are  mostly 
in  reference  to  mining  stocks  and  bank  stocks,  and  their  mode  of 
transfer  regulated  by  State  laws.  We  iiave  examined  all  of  iliese 
cases  that  are  accessible,  and  endeavored  to  ascertain  from  them 
how  far  the  transfer  of  the  certificate  of  deposit  in  this  case  ought, 
upon  the  principles  agreed  on,  to  be  governed  by  those  decisions. 

I  propose  to  discard  from  consideration  any  investigation  into 
the  questions  largely  discussed  by  the  counsel  on  either  side,  and 
apparently  entering  largely  into  the  consideration  of  the  Circuit 
Coart,  which  originally  decided  the  case,  and  of  the  Court  of  Ap- 
peals where  it  was  last  disposed  of,  whether  the  certificate  of  deposit 
by  Boecke  was  a  negotiable  instrument  or  not.  That  it  was  trans- 
ferable by  delivery  and  indorsement  is  not  disputed.  '*  The  term 
'negotiable,'"  as  was  observed  by  Judge  Scott  in  Odell  y.  Gray, 
15  Ho.  342, "  in  its  enlarged  signification,  applies  to  any  written 
security  which  may  be  transferred  by  indorsement  or  delivery,  so  as 
to  vest  in  the  indorsee  the  legal  title,  so  as  to  enable  him  to  main- 
tain a  suit  thereon  in  his  own  name.  In  this  sense  of  the  term,  a 
Vol.  XXXVI— 60 


474  MISSOURI, 


Intenuktiona]  Bank  v.  German  Bank. 


bond  under  the  statute  concerning  bonds  and  notes  may  be  aud  to 
be  negotiable,  and  in  this  sense  is  the  term  understood  when  ^ 
plied  to  paper  in  cases  similar  to  that  now  under  consideration.  In 
this  State,  where  there  exist  both  bonds  and  promissory  notes 
which  are  negotiable,  but  yet  have  none  of  the  properties  of  a  bill 
of  exchange,  but  their  being  suable  upon  in  the  name  of  the  in- 
dorsee, and  notes  with  all  of  the  characteristics  of  a  bill  of  exchange, 
the  term  'assignable  '  is  usually  applied  to  the  former  and  'negoti- 
able '  to  the  latter  class  of  those  instruments." 

We  shall  assume  .therefore,  that  the  certificate  of  deposit  vas  t 
non-negotiable  instrument  in  the  restricted  sense  of  the  term 
**  negotiable,"  referred  to  by  Judge  Scott.  It  was  assignable  how- 
ever, and  was  assigned  by  an  indorsement  in  blank  of  Hermann 
Boecke.  What  was  the  object  and  effect  of  this  blank  indorsement? 
It  is  said  the  object  was  safe  keeping,  and  as  collateral  securitj  for 
the  loan  ot  $450  borrowed  of  the  bank.  So  far  as  safe  keeping  is 
concerned,  one  would  think  that  it  could  be  as  safely  kept  without 
his  name  on  the  back  as  with  it.  As  collateral  security,  it  cooM 
only  be  of  use  as  an  authority  to  write  over  the  name  of  the  in- 
dorser  that  of  the  indorsee,  or  that  of  any  one  else  to  whom  he 
might  sell  or  pledge  it,  with  a  view  to  collect  the  certificate,  or  to 
raise  money  on  its  transfer. 

In  New  York,  it  seems  that  certificates  of  stock  in  a  bank  srt 
usually  made  transferable  only  on  the  books  of  the  bank  bj  the 
owner  of  the  stock,  or  his  attorney,  yet  the  Supreme  Court  of  that 
State  held,  in  Kortright  v.  Buffalo  Commercial  Bankj  that  a  cer- 
tificate of  stock  is  transferable  by  a  blank  indorsement,  which  nu; 
be  filled  up  by  the  holder,  by  writing  an  assignment  and  power  of 
attorney  over  the  signature  indorsed.  The  court  observes:  "The 
execution  in  blank  must  have  been  for  the  express  purpoee  of 
enabling  the  holder,  whoever  he  might  be,  to  fill  it  up.  If  intended 
to  be  filled  up  in  the  name  of  the  first  transferee,  there  wonld  hare 
been  no  necessity  for  its  execution  in  blank.  The  filling  np  is  but 
the  execution  of  an  authority  clearly  conveyed  to  the  holder,  i^ 
lawful  in  itself  and  convenient  to  all  parties,  as  it  avoids  tl)« 
necessity  of  needlessly  multiplying  transfers  on  the  books."  ^ 
Wend.  93.  This  case  was  taken  to  the  Court  of  Errors  (22  Weni 
360),  where  the  judgment  of  the  Supreme  Court  was  afi&rmed,  with 
the  dissent  of  the  chancellor  and  two  or  three  senators.  Softf  s^ 
the  point  we  are  now  considering  is  concerned,  the  opinion  of  th« 
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court  18  chiefly  aimed  to  show  that  a  sealed  transfer  in  blank  of  bank 
stock,  which  seems  to  be  admitted  requisite,  by  reason,  I  presume,  of 
the  terms  of  the  bank  charter  or  some  by-law  on  the  subject,  would 
authorize  the  transferee  to  write  a  full  assignment  and  a  power  of 
attorney  OTer  the  signature  thus  made  under  seal.  It  is  unnecessary 
to  insert  the  reasoning  of  the  court  or  its  conclusions  on  this  point, 
since  it  will  not  be  and  has  not  been  pretended  that  any  seal  is 
necessary  to  an  assignment  of  a  bank  certificate  of  deposit,  or  any 
power  of  attorney  in  this  State  or  elsewhere.  If  an  assignment  in 
blank,  under  seal,  in  cases  where  a  seal  is  requisite,  will  still  author- 
ize the  holder  to  write  over  it  the  necessary  power  of  attorney,  it 
surely  must  follow  a  fortiori  that  such  assignments,  or  indorsements, 
without  seal,  where  none  is  required  and  where  no  power  of  attorney 
is  required,  will  have  equal  efficacy  in  transferring  the  legal  title  to 
the  indorsee,  assignee  or  holder. 

This  question  was  again  discussed  in  McNeil  v.  Tenth  National 
Banky  46  K  Y.  329 ;  s.  c,  7  Am.  Rep.  341,  before  the  Court  of 
Appeals,  composed  of  seven  judges,  in  which  all  the  judges  who 
expressed  any  opinion  concurred.  In  that  case,  the  judge  delivering 
the  opinion  of  the  court  observes  :  "The  true  point  of  inquiry  in 
this  case  is,  whether  the  plaintiff  did  confer  upon  his  brokers  such 
an  apparent  title  to,  or  power  of  disposition  over,  the  shares  in 
question  as  will  thus  estop  him  from  asserting  his  own  title,  as 
against  parties  who  took  bona  fide  through  the  brokers."  This,  it 
will  be  perceived,  is  also  a  case  of  a  transfer  of  bank  stock,  but 
what  is  said  has  a  bearing  on  the  present  case,  and  we  therefore 
copy  it:  '^It  is  said  in  some  English  cases  that  blank  assignments 
of  shares  in  corporations  are  irregular  and  invalid,  but  that  opinion 
is  expressed  in  cases  where  the  shares  could  only  be  transferred  by 
deed  under  seal,  dnly  attested,  and  is  placed  upon  the  ground  that 
a  deed  cannot  be  executed  in  blank.  Without  referring  to  the 
American  doctrine  on  that  subject,  it  is  sufficient  to  say  that  no 
such  formality  was  requisite  in  this  case.  It  was  only  necessary  to 
a  valid  transfer,  as  between  the  parties,  that  the  assignment  and 
power  should  be  in  writing.  The  common  practice  of  passing  the 
title  to  stock  by  delivery  of  the  certificate  with  blank  assignment 
and  power  has  been  repeatedly  shown  and  sanctioned  in  cases  which 
have  come  before  our  courts,  *  *  and  in  the  case  of  Kortnghi 
T.  Ommercial  Bank  of  Buffalo,  20  Wend.  91,  and  22  id.  348,  the 
same  usage  was  established  as  existing  in  New  York  and  other 
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States,  and  it  was  expressly  held  that  even  in  the  absence  of  snel 
usage  a  blank  transfer  on  the  back  of  the  certificate  to  which  the 
holder  haa  affixed  his  name  is  a  good  assignment,  and  that  a  party 
to  whom  it  is  deliyered  is  authorized  to  fill  it  up  by  writing  a  trans- 
fer and  power  of  attorney  over  the  signature.  It  has  also  been 
held  by  repeated  adjudications,  that  as  between  the  parties,  the  deliv- 
ery of  tlie  certificate,  with  assignment  and  power  indorsed,  passes 
the  entire  title,  legal  and  equitable,  in  the  shares,  notwithstanding 
that  by  the  terms  of  the  charter  or  by-laws  of  the  corporation  the 
stock  is  d*  clared  to  be  transferable  only  on  its  books;  tiiat  sach 
provisions  are  intended  solely  for  the  protection  of  the  corporation, 
and  can  be  waived  or  asserted  at  its  pleasure,  and  that  no  effect  u 
given  to  them  except  for  the  protection  of  the  corporation;  tha: 
they  do  not  incapacitate  the  shareholder  from  parting  with  bia 
interest,  and  that  his  assignment  not  on  the  books  passes  the  entire 
legal  title  to  the  stock,  subject  only  to  such  liens  or  claims  as  the 
corporation  may  have  upon  it,  and  excepting  the  right  of  voting  at 
elections,  etc." 

The  case  of  Mooi'e  v.  Metropolitan  Bank,  55  N.  Y.  41;  &c.,  U 
Am.  Bep.  173,  was  not  a  case  of  bank  stock,  but  of  a  certificate  of 
indebtedness  of  the  State  of  New  York,  issued  by  the  capitol  com- 
missioners, and  this  certificate  was  not  assigned  in  blank,  and 
therefore  the  case  has  no  application  to  the  question  now  under 
consideration.  It  however  reviewed  and  reaffirmed  the  decisions 
heretofore  cited,  all  the  court  (seven  judges)  concurring,  except 
Allek,  J.,  who  dissented,  and  it  was  decided  (there  being  no  ques- 
tion about  an  assignment  in  blank)  that  a  bofia  fide  purchaser  for 
value  of  a  non-negotiable  chose  in  action  from  one  upon  whom  the 
owner  has  by  assignment  conferred  the  apparent  absolute  owner- 
ship, where  the  purchase  is  made  upon  the  faith  of  such  appaROt 
ownership,  obtains  a  valid  title  as  against  the  real  owner,  who  is 
estopped  from  asserting  a  title  in  hostility  thereto.  Had  the 
assignment  been  in  blank  it  would  have  been  precisely  the  sans 
question  with  the  one  presented  by  the  case  before  us,  and  we  will 
therefore  take  occasion  to  refer  to  it  again  when  we  pass  to  the 
main  point  in  this  case. 

The  same  principle  is  asserted  in  Weirick  v.  Mahoning  Co.  Bank 
16  Ohio  St.  296.  This  was  the  case  of  a  deposit  in  one  bank  to  the 
credit  of  another  bank.  The  depositor,  without  the  knowledge  of 
the  last  bank,  took  a  letter  from  the  bank  where  the  monej  wtf 
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deposited,  to  the  bank  to  whose  credit  it  was  placed,  adyising  it  of 
the  deposit,  and  afterward  delivered  the  letter  to  a  third  person 
named  Wolfe,  with  his  own  name  indorsed  in  blank  thereon,  for 
presentation  to  the  bank  to  whose  credit  the  deposit  was  made. 
The  bearer  of  the  letter  wrote  the  following  order  over  the  signa- 
ture of  the  depositor:  ''  Pay  the  within  to  T.  M.  Wolfe,"  and  it  was 
held  that  the  bearer  of  the  letter  had  authority  to  control  the  fund 
and  to  write  the  above  order  over  the  signature  in  blank,  and  that 
a  payment  to  Wolfe  was  authorized.  The  court  observed  that  *'  it 
is  well  settled  that  if  one  intrusts  his  name  in  blank  to  another  to 
procure  a  discount,  he  is  liable  to  the  full  extent  to  which  such 
other  may  see  fit  to  bind  him  when  the  paper  is  taken  in  good 
faith,  without  notice  that  the  authority  given  is  exceeded.  The 
authority  conferred  by  such  blank  signatures  is  said  to  be  that  of  a 
general  letter  of  credit  It  is  no  defense  against  a  bona  fide  holder 
to  prove  that  the  person  to  whom  the  paper  was  intrusted  was  only 
authorized  to  use  it  for  a  particular  purpose,  and  had  fraudulently 
converted  it  to  a  different  purpose,  or  that  he  was  only  authorized 
to  fill  the  blank  upon  a  certain  condition  which  had  not  happened." 
It  will  be  observed  that  this  was  an  application  of  the  principles, 
which  govern  in  negotiable  paper,  not  merely  to  a  blank  assignment 
of  a  non-negotiable  certificate,  but  to  a  mere  letter  written  by  the 
bank  in  which  the  deposit  was  made,  addressed  to  the  bank  where 
the  note  of  the  depositor  was  due,  and  indorsed  to  a  friend  as  a 
matter  of  convenience,  in  order  that  the  depositor  might  get  credit 
for  the  amount,  but  the  court  held  ''that  the  indorsement  in  blank 
having  been  made,  arid  with  the  voucher  delivered  to  Wolfe,  the 
bank,  in  the  absence  of  any  just  ground  to  suspect  the  bona  fides 
of  Wolfe,  had  a  right  to  presume  him  invested  with  full  authority 
over  the  fund,  and  might  safely  pay  him  the  money  or  apply  it  as 
he  might  direct." 

The  case  of  Combes  v.  Chandler^  decided  in  the  Ohio  Supreme 
Court,  in  1878,  is  not  accessible,  the  volume  containing  the  decis- 
ion in  October  of  that  year  not  being  in  the  State  Library,  but  the 
report  of  its  substance  in  the  Albany  Law  Journal  (vol.  18,  p.  358) 
is  doubtless  correct*  This  report  represents  the  decision  as  follows: 
^kbonafide  purchaser  for  value  of  a  non-negotiable  chose  in  action, 
from  one  upon  whom  the  owner  has  by  assignment  conferred  the 
apparent  absolute  ownership,  when  the  purchase  is  made  upon  the 
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faith  of  such  apparent  ownership,  obtains  a  valid  title  against  the 
real  owner,  who  is  estopped  from  claiming  tide  thereto." 

In  California  there  have  been  three  cases  decisive  of  the  question 
under  consideration,  the  last  one  made  in  1879.  This  was  the  case 
of  Winter  v.  Betmani  Mining  Co.,  53  Cal .  428.  lu  this  case  it  was 
held  that  where  the  owner  of  certain  mining  stocks  caused  them  to 
be  transferred  on  the  books  of  the  coi*poration  to  another,  who  was 
there  called  ''  trustee,"  and  the  certificate  was  issued  to  such  tmstee, 
and  such  trustee  indorsed  the  certificate  in  blank  and  delivered  it 
to  a  third  })erson,  from  whom  it  was  stolen  and  put  on  the  market 
by  the  thief,  the  purchaser  in  good  faith  and  for  value  acquired  a 
valid  title  to  the  stock  as  against  the  owner.  In  this  case  the  per- 
son who  committed  the  theft  happened  to  be  the  "  trustee,"  bat  1 
presume  the  party  to  whom  it  had  been  delivered  with  a  blank  in- 
dorsement would  have  been  equally  competent  to  pass  the  title.  It 
had  been  previously  held  that  the  addition  of  the  word  ''trostee'' 
to  the  name  in  which  the  stock  was  registered  and  a  blank  asaigo- 
ment  in  such  name,  did  not  show  that  the  person  so  styling  him- 
self had  not  full  power  to  deal  with  it  as  his  own,  and  gave  no 
notice  to  the  party  buying  the  certificate  that  any  other  person  had 
an  interest  in  it;  on  the  contrary,  though  indicating  that  he  had  a 
cestui  que  trust,  yet  the  reasonable  presumption  was  that  as  the  legal 
holder  he  had  the  right  to  dispose  of  it  Thompson  v.  Tokind,  43 
Cul.  99.  In  this  case  the  court  remarked  that  the  owner  had  per- 
mitted the  certificates  to  remain  in  the  hands  of  the  person  in  whoee 
name  they  had  been  registered,  and  indorsed  in  such  manner  as  to 
pass  by  delivery,  and  with  nothing  on  their  face  to  indicate  that  he 
had  any  interest  in  them,  or  that  they  were  not  the  property  of  the 
registered  owner  whom  he  clothed  with  all  the  usual  indicia  of  the 
ownership  of  mining  stock.  ^^  He  had,''  observes  the  court,  "placed 
them  in  a  position  to  deal  with  the  stocks  as  though  they  were  the 
absolute  owners.  *  ♦  ♦  He  clothed  them  with  such  an  appa- 
rent ownership  as  to  mislead  the  public.  *  ♦  ♦  Under  sneb 
circumstances  the  party  who  places  another  in  a  position  to  practice 
the  fraud  should  suffer  the  loss,  rather  than  an  innocent  peraoa 
who  deals  with  him  on  the  faith  of  the  usual  indicia  of  oimership 
with  which  the  true  owner  has  invested  him." 

We  deem  these  authorities  sufficient  to  show  that  the  blank  in- 
dorsement of  Boecke  upon  the  certificate  of  deposit  and  the  deliv- 
ery to   the  cashier  of  the   People's  Savings  Institution  with  this 
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indorsement  was  such  a  transfer  of  the  title  as  to  authorize  those 
dealing  with  the  latter  to  infer  an  absolute  ownership  in  the  Peor 
pie's  Savings  Institution,  and  a  full  authority  on  their  part  to  sell 
or  pledge  the  certificate. 

It  is  said  however  that  the  writing  in  red  ink  on  the  back  of 
this  certificate  was  sufficient  to  put  a  party  purchasing  on  inquiry, 
thereby  distinguishing  it  froni  an  ordinary  non -negotiable  promis- 
sory note.  We  are  nnablo  to  perc<five  any  importance  to  be 
attached  to  this  writing.  It  could  only  be  regarded  as  an  idle  and 
superfluous  declaration  on  the  part  of  the  bank  of  rights  of  lien, 
which  the  law  gave  them  without  any  declaration,  and  it  seems  no 
such  fees  as  are  specified  accrued.  It  did  not  concern  the  inter- 
pleaders and  did  not  affect  the  question  between  them.  It  was 
placed  on  the  certificate  for  the  protection  of  the  bank  where  the 
deposit  was  made.  This  bank  placed  in  court  the  whole  amount  of 
the  deposit  and  was  discharged. 

The  question  then  between  the  interpleaders  resolves  itself  into 
the  propriety  of  the  doctrine  that  where  one  of  two  innocent  per-, 
sons  must  sustain  a  loss,  occasioned  by  the  fraud  of  a  third,  it  must, 
fall  upon  the  one  that  puts  it  in  the  power  of  the  third  person  to 
commit  the  fraud.  This  doctrine  has  been  repeatedly  recognized 
by  this  court,  and  no .  citation  of  authorities  is  thought  necessary. 
But  it  is  said  that  when  applied  to  the  transfer  of  non -negotiable 
paper,  it  conflicts  with  the  equally  well  established  doctrine  that  in 
regard  to  every  security,  other  than  negotiable  paper,  the  vendor 
or  pledgor  can  convey  no  greater  or  better  title  than  he  has  him- 
self. No  better  answer  to  this  objection  can  be  niade  then  was  by 
the  judge  who  delivered  the  opinion  of  the  Court  of  Appeals,  in 
New  York,  in  the  case  of  McNeil  v.  Tenth  NcUionai  Bank,  "This 
iloctrine  "  says  the  learned  judge  in  that  case,  **  is  a  truism,  predica- 
Die  of  a  simple  transfer  from  one  party  to  another,  where  no  other 
element  intervenes.  It  does  not  interfere  with  the  well-established 
principle,  that  where  the  true  owner  holds  out  another,  or  allows 
him  to  appear  as  the  owner  of,  or  as  having  full  power  of  disposi- 
tion over  the  property,  and  innocent  third  parties  are  thus  led  into 
dealing  with  such  apparent  owner,  they  will  be  protected.  Their 
rights  in  such  cases  do  not  depend  upon  the  actual  title  or  author- 
ity of  the  party  with  whom  they  deal  directly,  but  are  derived  from 
the  act  of  the  real  owner,  which  precludes  him  from  disputing,  as 
against  them,  the  existence  of  the  title  or  power  which,  through 
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negligence  or  mistaken  confidence,  he  caused  or  allowed  to  appear 
to  be  Tested  in  the  party  making  the  conyeyanoe.''  46  N.  Y.  329; 
Pickering  y.  Busk,  15  East,  38  ;  Oregg  y.  WOU,  10  Ad.  &  ED.  90; 
SaUw  V.  Everett,  20  Wend.  268,  284 :  Mewrey  y.  WdUky  8  Cor. 
238  ;  Root  v.  French,  13  Wend.  570. 

It  is  further  objected  that  this  doctrine,  when  applied  to  non- 
negotiable  paper,  in  effect  pnts  it  on  the  same  footing  with  n^tii- 
ble  instrnments.  To  this  it  may  also  be  replied  in  the  language  of 
Jndge  Oboyeb,  of  the  Oonrt  of  Appeals  of  New  York,  in  Moen  t. 
Metropolitan  Bank,  55  N.  Y.  48  ;  s.  a,  14  Am.  Bep.  173,  that  it  has 
no  snch  effect  **  No  one  pretends,"  says  Jndge  Oboyeb,  ''  bat  tfait 
the  purchaser  of  non-negotiable  choses  in  action  will  take  them  snb- 
ject  to  all  defenses,  yalid  as  to  the  original  parties,  nor  that  the  mem 
possession  is  any  more  eyidence  of  title  in  the  possessor  than  is  tfait 
of  a  horse.  In  both  respects  the  difference  between  them  and  n^ 
tiable  instruments  is  yital,  and  not  at  all  affected  by  the  appliettioQ 
of  the  same  rule  as  to  chattels."  The  learned  jndge  then  prooeedi 
to  examine  the  New  York  cases,  and  after  oyermling  that  of  BuA 
y.  Laihrop,  22  N.  Y.  535,  on  this  point,  and  reiterating  the  doc- 
trines in  McNeil  y.  Tenth  National  Bank,  to  which  we  haye  alreid/ 
referred,  conclndes,  that  ''the  bank,  if  it  made  the  loan  to  HiUer 
in  good  faith,  upon  the  credit  of  the  certificate,  acquired  a  title 
thereto,  yalid  against  the  plaintiff  to  the  extent  of  the  loan."  That 
being  our  conclusion  in  regard  to  the  claim  of  the  Intenatioiial 
Bank  of  St  Louis,  the  judgment  of  the  Court  of  Appeals  is  revened, 
and  the  case  is  remanded  to  the  Oircuit  Oonrt  to  enter  judgment  in 
conformity  with  this  opinion. 

Judgmeni 

All  concur. 


Bhaitx  y.  Eanbab  Omr,  ma,  Railboad  Ooxpavt 

(71  Mo.  S87.) 

Water  and  wOer-eoureu — eurfau  water — dioerrien  ej. 

A  riparian  owner  has  no  right  by  erecting  an  embankment  to  divert  tka 
ral  coarse  of  water  overflowing  from  a  river  in  time  of  freehet,  and  tini^ 
upon  tbe  land  of  his  neighbor.    {8u  note,  page  490.) 
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ACTION  of  damuges  for  injnry  b;  surface  water.     The  opinion 
states  the  facts.    The  plaintiff  had  judgment  below. 

B.  F.  SiringfeUoWf  for  appellant 

Naftok,  J.  This  action  was  to  recover  damages  from  the 
defendant  for  the  destruction  of  five  acres  of  vegetables  the  plaint- 
iff had  in  the  Missouri  river  bottom,  charged  to  have  been  occa- 
sioned by  the  embankment  of  defendant's  road-bed  constructed 
across  a  slough,  without  any  culvert,  by  reason  of  which  in  the 
summer  of  1873  a  rise  in  the  Missouri  river  and  heavy  rain-falls  in 
the  vicinity  were  prevented  from  pursuing  their  accustomed  natu- 
ral channel  to  a  lake  and  thence  to  the  river  again.  By  reason  of 
this  obstruction  the  waters  of  the  overflowed  river  and  Che  exces- 
sive rains  were  thrown  upon  the  plaintiff's  land  and  destroyed  his 
crops.  We  insert  the  testimony  and  the  instructions,  from  which 
the  points  in  issue  will  be  more  readily  ascertained  than  from  the 
details  of  the  petition. 

[Omitting  the  testimony.] 

Thereupon  the  court  of  its  own  motion  gave  the  following 
instructions  to  the  jury: 

1.  If  the  jury  believe  from  the  evidence  that  for  a  number  of 
years  prior  to  the  building  by  defendant  of  its  railroad  in  Clay 
county,  there  existed  south  of  plaintiff's  premises  a  natural  drain  or 
slough,  through  which  the  surplus  water  of  the  Missouri  river  in 
high  stages  usually  and  naturally  passed  without  overflowing  plaint- 
iff's land,  and  that  in  constructing  its  said  railroad  defendant  made 
an  embankment  across  said  drain  so  as  to  obstruct  and  dam  up 
the  surplus  water  of  said  river  so  flowing  in  said  drain,  and  that  by 
reason  of  said  obstruction  the  surplus  water  of  said  river  in  the 
year  1873,  during  a  high  stage  thereof,  was  by  reason  of  said  em- 
bankment obstructed,  dammed  up  and  precipitated  upon  the  land 
of  plaintiff,  thereby  destroying  or  injuring  his  crops  growing  or 
being  thereon,  and  depriving  him  of  the  use  of  the  building  on  the 
same,  then  they  must  find  for  the  plaintiff  and  assess  his  damages 
at  the  market  yalne  of  said  cro})s  at  the  time  on  the  ground,  and 
the  monthly  value  of  the  buildings  during  the  time  he  was  neces- 
sarily deprived  of  their  use.  and  the  necessary  expense  of  removing 
from  and  returning  to  the  same,  with  six  per  cent  int<*rest  p^r 
annum  from  the  time  of  said  injury,  provided  the  jury  also  believA 
Vol.  XXXVI— 61 
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from  the  evidence  that  the  defendant  by  the  construction  of  a  cul- 
vert or  other  means  of  escape  for  said  water^  at  a  reasonable  expense 
and  without  injury  to  its  said  road,  conld  have  thereby  prevented 
said  injury  to  plaintiff. 

2,  Water  which  escapes  from  the  banks  or  natural  channel  of  a 
rttiining  stream  by  reason  of  a  flood  in  the  stream  occasioned  bj 
heavy  rains  or  the  melting  of  snow,  is  not  subject  to  the  law  appli- 
cable to  running  streams,  but  is  like  surface  water,  and  it  maj  be 
obstructed  or  its  course  changed  by  the  erection  of  banks  necessai; 
for  a  road-bed,  without  subjecting  the  defendant  to  damages  for  in- 
jury caused  by  such  obstruction. 

3.  If  the  jury  find  that  the  injury  complained  of  was  caused  by 
an  embankment  erected  by  defendant,  and  which  was  a  neoessuy 
and  proper  embankment  for  the  construction  of  defendant's  ml* 
road,  they  will  find  for  defendant. 

To  the  giving  each  of  which  instructions  the  defendant  objected, 
and  its  objection  being  overruled,  excepted. 

The  defendant  thereupon  asked  the  court  to  give  the  foUowin; 
instructions: 

1.  If  the  jury  find  from  the  evidence  that  the  obstruction  to  the 
flow  of  water  complained  of  in  the  petition  was  an  embankment 
erected  by  defendant  for  its  road-bed,  and  the  same  was  erected 
several  years  before  said  injury  and  had  been  used  for  snch  road-bed 
ft*om  its  erection  to  the  date  of  such  injury,  they  will  find  for  de- 
fendant. 

2.  The  defendant  had  the  right  in  constructing  its  road  to  throv 
up  embankments  across  low  places,  and  thereby  to  obstruct  tbe 
passage  of  water  which  in  times  of  fioods  might  overflow  the  banki 
of  a  stream  and  flow  against  defendant's  road,  and  is  not  liable  for 
injury  from  such  obstruction. 

3.  Defendant  was  not  bound  to  constrnct  culverts  or  ways  for  the 
passage  through  its  road-bed  of  water,  which  in  limes  of  floods 
should  pass  out  of  or  over  the  banks  of  some  stream  adjacent  t^ 
such  road  but  not  obstructed  by  such  road-bed,  and  is  not  liable 
for  damages  caused  by  such  failure. 

4.  If  the  jury  find  that  the  injury  complained  of  was  caosed  bj 
an  embankment  erected  by  defendant,  and  which  was  a  proper  em- 
bankment for  the  construction  of  defendant's  road,  they  will  find 
for  defendant. 

5.  Water  which  escapes  from  the  banks  or  natural  channel  of  » 
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ranning  stream,  by  reason  of  a  flood  in  the  stream  occasioned  by 
heavy  rains  or  the  melting  of  snow,  is  not  subject  to  the  law  appli- 
cable to  mnning  streams,  but  is  like  surface  water,  and  it  may  be 
obstructed  by  the  erection  of  banks  necessary  for  a  road-bed,  with- 
out subjecting  the  defendant  to  damages  for  injury  caused  by  such 
obstruction. 

6.  Defendant  had  the  right  to  construct  its  road-bed  in  the 
usual  and  proper  manner  by  throwing  up  and  raising  the  ground 
for  its  way-bed  and  erecting  ditches  along  the  side  to  keep  the 
water  off  from  the  track  of  the  road;  and  if  defendant  made  its  road- 
bed and  ditches  with  reasonable  skill,  and  plaintiff  was  accidentally 
injured  thereby  by  the  flow  of  water  oyerflowing  the  banks  of  the 
Missouri  in  an  excessive  flood,  as  charged  iu  the  petition,  he  can- 
not recover. 

All  of  defendant's  instructions  except  the  sixth,  were  refused. 

The  plaintiff  had  a  verdict  for  $450,  and  after  a  motion  for  a  new 
trial  and  in  arrest,  judgment  was  entered  and  appeal  taken  to  this 
court  It  is  hardly  necessary  to  observe  to  those  who  are  familiar 
with  the  decisions  in  the  United  States  concerning  surface  water, 
that  an  irreconcilable  difference  of  opinion  has  exhibited  itself  in 
regard  to  the  rights  and  duties  of  adjoining  proprietors  of  land. 
This  difference  may  be  traced,  I  imagine,  to  the  great  importance 
attached  by  the  courts  on  one  side  to  the  maxim  '^  sic  utere  tuo  ut 
alienum  non  Usdcui,"  whilst  those  adopting  a  contrary  view  seem 
disposed  to  give  unlimited  effect  to  the  maxim  '*  cvjus  est  solum, 
yw  est  usque  ad  cmlum,"  and  therefore  leave  every  proprietor  to 
take  care  t>f  himself,  except  where  living  streams  are  concerned. 
The  case  of  McCormick  v.  K.  C,  Si.  Jo.  &  C.  B.  R,  72.,  70  Mo.  359; 
8.  c,  35  I^m.  Rep.  431,  essentially  depends  on  the  same  principles, 
goreming  the  present  case.  The  facts  iu  that  case,  it  is  true,  are 
quite  the  converse  of  those  now  to  be  considered,  but  the  principle 
involved  is  the  same.  That  case  was  one  where  the  owner  of  the 
dominant  heritage  collected  the  surface  water,  percolating  through 
a  thousand  channels,  by  an  embankment,  into  a  mass,  and  through 
a  culvert  in  the  embankment  precipitated  it  thus  accumulated  upon 
the  servient  or  lower  lieritage.  This  case  is  where  the  owner  of  the 
servient  heritage  by  artifical  obstacles  stops  the  flow  of  the  surface 
water  and  throwa  it  back  from  its  natural  channel  upon  the  owner 
of  the  higher  ground. 

The  decision  referred  to  adopts  the  principles  decided  in  Penn- 


484  MISSOURI, 


Shane  t.  Kansas  City,  etc..  Railroad  Company. 


Bjlvania,  New  Jersey,  Ohio,  Illinois,  Louisiana,  North  Garolini 
and  Iowa,  said  to  be  traced  to  the  civil  law,  bnt  from  whateTer 
source  derived,  in  our  judgment,  based  upon  sound  reasons  of 
equity  and  justice,  which  are  summarily  stated  by  Pothier  in  the 
following  words :  '*  Each  of  the  neighbors  may  do  upon  fab 
heritage  what  seemeth  good  to  him,  in  such  manner,  never&elea, 
that  he  doth  not  injure  the  neighboring  heritage.'*  KauffmoM"^. 
Griesefner,  26  Penn.  St.  411 ;  Barl  v.  DeHart,  12  N,  J.  Bq.  280; 
Butler  T.  Pdchy  16  Ohio  St  334 ;  49  111.  487  ;  Minor  y.  Wrigld,  16 
La.  Ann.  151 ;  Overton  v.  JSatayer,  1  Jones  L.  308  ;  21  Iowa,  ICl; 
Martin  y.  Jett,  12  La.  501 .  In  the  case  of  Livingston  y.  MeDomaU, 
21  Iowa,  164,  the  Supreme  Court  of  that  State,  through  tbt 
eminent  jurist,  Judge  Dillon,  carried  the  doctrine  declared  by  thu 
court  in  McCormick  v.  JT.  (?.,  St.  Jo.  &  C.  B.  R.  R.,  to  the  extent 
of  determining  that  a  subterraneous  ditch  which  increased  the 
quantity  of  water  upon  the  lower  heritage,  or,  without  incressinf 
the  quantity,  threw  it  upon  the  lower  field  in  a  different  manner 
from  what  it  would  have  flowed  naturally,  made  the  proprietor  of 
the  upper  heritage  responsible  for  the  damage,  and  Judge  Dillox 
remarks  in  conclusion  :  ''We  recognize  the  fact  (to  use  Lord 
Tenterden's  expression)  that  surface  water  or  slough  water  is  a 
common  enemy  which  each  land  owner  may  reasonably  get  rid  of 
in  the  best  manner  possible ;  but  in  relieying  himself  he  most 
respect  the  rights  of  his  neighbor,  and  cannot  be  justified  bj  an 
act  having  the  direct  tendency  and  effect  to  make  that  enemy  ka 
dangerous  to  himself  and  more  dangerous  to  his  neighbor.  He 
cannot  make  his  estate  more  valuable  by  an  act  which  unnecessanlr 
renders  his  neighbor's  less  valuable." 
By  the  same  reasoning,  as  was  observed  by  the  Supreme  Court  of 
.  Illinois  in  Oillhamy.  Mtrdison  Co.  R.  R.  Co.y  49  111.  487,  the  reierse 
of  the  proposition  must  be  true,  that  the  owner  of  the  lower  heritage 
cannot,  by  an  embankment  or  other  artificial  means,  obstruct  the 
natural  channel  through  which  the  surface  water  is  accustomed  to 
flow,  and  throw  it  back  upon  the  upper  proprietor.  In  alaterc^e 
in  Illinois  {Oormleyy.  Sanford,  62111.160),  the  decision  in  OUUutm 
V.  Madison  Co.  R.  R.  was  reiterated,  and  it  was  again  held  that  the 
owner  of  the  servient  heritage  has  no  right,  by  embankment  or 
other  artificial  means,  to  stop  the  natural  flow  of  the  snr&ce  water 
from  the  dominant  heritage,  and  thus  throw  it  back  upon  the  lattear. 
The  remarks  of  Mr.  Justice  Lawrence  in  this  case  are  worthy  of 
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observation  and  apply  a  fortiori  to  the  present  case,  and  we  there- 
fore copy  them  :  "  This  question  has  already  been  decided  by  this 
court  in  OiWiam  v.  Madisa^i  Co.  R.  R.  Co.  *  ♦  *  In  the 
opinion  filed  in  that  case  we  said,  although  there  was  a  conflict  <)f 
authorities  among  the  courts  of  this  country,  yet  the  rule  forbidding 
the  owner  of  the  servient  heritage  to  obstruct  the  natural  flow  of 
surface  water  was  not  only  the  clear  and  well  settled  rule  of  the 
civil  law,  but  liad  been  generally  adopted  in  the  common-law  courts 
both  of  this  country  and  in  England.  Various  cases  bearing  on 
each  side  of  the  question  are  cited  in  that  opinion,  and  it  is  not 
necessary  to  cite  them  again.  This  rule  was  thought  by  this  court, 
in  that  case,  to  rest  upon  a  sound  basis  of  reason  and  authority,  and 
was  adopted.  We  find  nothing  in  the  argument  or  authorities  pre- 
sented  in  the  present  case,  to  shake  our  confidence  in  the  conclusion 
at  which  we  then  arrived.  In  our  judgment,  the  reasoning  which 
leads  to  the  rule  forbidding  the  owner  of  a  field  to  overflow  an  ad- 
joining field  by  obstructing  a  natural  water-course  fed  by  remote 
springs,  applies  with  equal  force  to  the  obstruction  of  a  natural 
channel  through  which  the  surface  waters,  derived  from  the  rain  or 
enow  falling  on  such  field  are  wont  to  flow.  What  difference  does 
it  make  in  principle,  whether  the  water  comes  directly  upon  the 
field  from  the  clouds  above,  or  has  fallen  upon  remote  hills  and 
comes  thence  in  a  running  stream  upon  the  surface,  or  rises  in  a 
spring  upon  the  upper  fleld  and  flows  upon  the  lower?  The  cases 
asserting  a  different  rule  for  surface  waters  aud  running  streams 
fnmish  no  satisfactory  reason  for  the  distinction.  It  is  suggested  in 
the  argument,  if  the  owner  of  the  superior  heritage  has  a  right  to 
have  his  surface  waters  drain  upon  the  inferior,  it  would  follow  that 
he  must  allow  them  so  to  drain,  and  would  have  no  right  to  use  and 
exhaust  them  for  his  own  benefit  or  to  drain  them  in  a  different 
direction.  We  do  not  see  why  this  result  should  follow.  The  right 
of  the  owner  of  the  superior  heritage  to  drainage  is  based  simply  on 
the  principle  that  nature  has  ordained  such  drainage,  and  it  is  but 
plain  and  natural  justice  that  the  individual  ownership  arising  from 
social  laws  should  be  held  in  accordance  with  pre-existing  laws  and 
arrangements  of  nature.  As  water  must  flow,  and  some  rule  in  re- 
gard to  it  must  be  established  where  land  is  held  under  the  artifl- 
cial  titles  created  by  human  law,  there  can  clearly  be  no  other  rule, 
at  once  so  equitable  and  so  easy  of  application,  as  that  which  en- 
forces natural  laws.     There  is  no  surprise  or  hardship  in  this,  for 
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each  saccessiYe  owner  takes  with  whatever  advantages  or  incoDTen- 
iences  nature  has  stamped  npon  his  land/' 

I  confess,  for  myself,  that  like  Mr.  Justice  Lawrence,  I  am  ai.- 
able  to  perceive  the  distinction  between  surface  water  coming,  ^ 
he  says,  from  the  clouds,  and  that  which  rises  in  a  spring,  cspecia])? 
in  this  case,  where  the  surface  water  comes  from  the  Rocky  mouDtaiosi 
a  thousand  miles  from  where  the  overflow  of  the  Missouri  rirer 
occurs,  occasioned  as  it  is,  not  by  rains  or  snows  in  its  vicinitj,bu; 
by  the  melting  of  snows  upon  the  mountains  and  by  the  aco^sioQ 
of  a  thousand  tributary  streams.  But  it  must  be  considered  as  well 
settled  that  this  overflow  of  the  Missouri  is  what  is  in  law  termed 
surface  water. 

In  Kauffman  v.  Oriesemer,  26  Penn.  St  408,  the  instructions  ol 
the  judge  who  tried  the  case  were,  that  the  water  which  the  defend- 
ant obstructed  was  not  a  living  stream,  but  came  from  rains  and 
snows,  but  that  the  accustomed,  though  not  continuous,  flovagc  of 
such  wat-er  was  in  the  eye  of  the  law  a  stream  and  no  more  (o  be 
obstructed  than  if  it  was  a  channel  of  a  continuous  stream  &ai 
never  failed.  These  instructions  were  approved  by  the  Supreme 
Court,  and  that  court  observed  that:  "The  plaintiffs  had  no  right 
to  insist  upon  his  receiving  waters  which  nature  never  intended  to 
flow  there,  and  against  any  contrivance  to  reverse  the  order  of  na- 
ture he  might  peaceably  take  measures  of  protection."  In  Marfih 
V.  Riddle,  26  Penn.  St.  415,  Judge  Lowuie  says:  ''Where  two 
fields  adjoin,  and  one  is  lower  than  the  other,  the  lower  must  ue<N 
essarily  be  subject  to  all  the  natural  flow  of  water  from  the  npper 
one.  The  inconvenience  arises  from  its  position.  *  ♦  ♦  Hence, 
the  owner  of  the  lower  ground  has  no  right  to  erect  embankment' 
whereby  the  natural  flow  of  the  water  from  the  upper  ground  shali 
be  stopped,  nor  has  the  owner  of  the  upper  ground  a  right  to  make 
any  excavations  or  drains  by  which  the  flow  of  water  is  diverted 
from  its  natural  channel  and  a  new  channel  made  on  the  love: 
ground,  nor  can  he  collect  into  one  channel  waters  usually  flowing 
off  into  his  neighbor's  field  by  several  channels,  and  thus  incre*^^ 
the  wash  upon  the  lower  fields." 

The  Supreme  Court  of  Ohio,  in  Builer  v.  Peck,  16  Ohio  Sl  340, 
unhesitatingly  adopted  tlie  principle  thus  decided  in  PcnnsylTanii. 
The  question  in  that  case  was  "  whether  an  owner  of  land  having 
upon  it  a  marshy  sink  or  basin  of  water,  which  basin,  as  to  a  o^u- 
riderable  portion  of  the  water  collected  on  it,  has  no  outlet,  maj 
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lawfully  throw  such  water  by  artificial  drains  upon  the  land  of  an 
adjacent  proprietor.'^  The  court  say,  **  We  are  clear  that  no  snoh 
right  exists.  It  would  sanction  the  creation,  by  artificial  means, 
of  a  serritude  which  nature  has  denied.  The  natural  easement 
arises  out  of  the  relative  altitudes  of  adjacent  surfaces  as  nature 
made  them;  and  those  altitudes  may  not  be  artificially  changed  to 
the  damage  of  an  adjacent  proprietor.'' 

In  North  Carolina,  the  Supreme  Court,  in  Overton  v.  Satoyery  1 
Jones  li.  308.  observed:  ''The  defendant  had  a  ri^ht  to  have  the 
water  allowed  to  pass  off  his  land  through  the  natural  drain ;  and 
when  the  plaintiff,  by  meatus  of  the  embankment  across  this  natural 
drain,  obstructed  the  water  and  interfered  with  this  right,  this  latter 
(the  defendant)  had  a  cause  of  action  against  the  former,  for  caus- 
ing the  obstruction." 

What  is  said  by  the  Court  of  Errors  in  New  Jersey,  in  the  case  of 
Earl  V.  DeHarty  1  Beas.  280,  seems  to  conform  to  Mr.  Justice  Law- 
rence's views  in  the  Illinois  case  we  have  cited,  and  to  apply  to 
tho  slough,  or  swale,  or  hollow  through  which  the  waters  of  the 
river  passed  when  they  overflowed  its  banks,  and  across  which  the 
defendant's  road  was  built  Tho  chancellor  says:  ''  The  facts  admit- 
ted in  the  answer  show  that  this  is  an  ancient  stream  or  water- 
course, and  that  it  is  a  natural  water-course,  in  the  etymological  use 
of  the  term.  A  water-course  is  defined  to  be  a  channel  or  canal  for 
the  conveyance  of  water,  particularly  in  draining  lands.  It  may 
be  natural,  as  when  it  is  made  by  tho  natural  flow  of  the  water 
caused  by  the  general  superficies  of  the  surrounding  land  from 
which  the  water  is  collected  into  one  channel,  or  it  may  be  artificial, 
as  in  case  of  a  ditch  or  other  artificial  means  used  to  divert  the 
water  from  its  natural  channel,  or  to  carry  it  from  low  lands,  from 
which  it  will  not  fiow  in  consequence  of  the  natural  formation  of 
the  surface  of  the  surrounding  land.  It  is  an  ancient  water-course, 
if  the  channel  through  which  it  naturally  runs  has  existed  from 
time  immemorial.  Whether  it  is  entitled  to  be  called  an  ancient 
water-course,  and  as  such  legal  right  can  be  acquired  and  lost  in  it, 
does  not  depend  upon  the  quantity  of  water  it  discharges.  Many 
ancient  streams  of  water,  which,  if  dammed  off,  would  inundate  a 
large  region  of  country,  are  dry  for  a  great  portion  of  the  year.  If 
the  face  of  the  country  is  such  as  necessarily  collects  in  one  body  so 
large  a  quantity  of  water,  after  heavy  rains  and  the  melting  of  large 
bodies  of  snow,  as  to  require  an  outlet  to  some  common  reservoir. 
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and  if  such  water  is  regularly  discharged  through  a  well  defined 
channel,  which  the  force  of  the  water  has  made  for  itself,  and  which 
is  the  accustomed  channel  through  which  it  flows  and  has  flowed 
from  time  immemorial,  such  channel  is  an  ancient  natural  wat6^ 
course.*' 

The  court  therefore  held  that  where  the  surface  of  the  groond 
is  such  as  to  collect  water  at  different  seasons  of  the  year  to  an  ex- 
tent which  requires  an  outlet,  and  if  such  is  always  the  case  in  times 
of  heavy  rains  and  melting  snow,  and  if  that  flow  of  water  pro- 
duced a  natural  channel  through  the  lands  of  different  persons 
where  such  accumulated  surplus  water  has  always  been  aocostomed 
to  run,  a  court  of  equity  would  protect  such  channel  from  ohstrac- 
tion  to  the  injury  of  any  one  through  whose  land  it  runs.  This 
corresponds  with  the  view  of  the  judge  in  Kauffman  v.  Oriesemir. 
The  judge  who  tried  this  case  observes:  '^The  declaration  speab 
of  a  stream  of  water  being  used  to  flow.  There  is  no  stream  in  tbe 
usually  received  sense  of  that  word,  as  being  a  continuous  flowage 
of  water.  The  water  that  flowed  down  was  such  as  came  fram 
springs  which  do  not  seem  ever  to  have  had  a  continaous  flow  that 
reached  defendant's  land,  and  such  as  came  from  rains  and  soovs. 
But  the  accustomed,  though  not  continuous  flowage  of  water,  h  a 
stream  in  the  eye  of  the  law,  and  its  channel  is  no  more  to  be  ob- 
structed than  if  it  was  the  channel  of  a  stream  that  never  failed. 

*  *  Whatever  is  the  natural  direction  of  the  excess  of  waten 
In  floods  and  freshets,  as  in  seasons  of  ordinary  water,  must  be  left 
as  nature  has  made  it;  no  one  has  a  right  to  divert  it  from  him- 
self and  cast  it  upon  his  neighbor  to  save  himself  at  the  expense  of 
another." 

Of  course  the  immemorial  usage  spoken  of  in  the  New  Jersey 
case  can  hardly  be  claimed  here,  since  there  was  no  witness  in  the 
case  who  spoke  of  having  any  knowledge  of  the  river  floods  beyond 
thirteen  years  before  the  trial,  but  the  question  as  to  this  sloagh 
being  the  natural  channel  through  which  the  waters  of  the  Hisaouri 
river  passed  in  times  of  floods,  was  put  to  the  jury  in  an  instmcdoa 
given  by  the  court,  and  was  found  by  the  jury,  and  upon  the  evi- 
dence submitted  they  could  not  have  found  otherwise  than  Ibcy 
did,  for  upon  this  point  all  the  witnesses  were  agreed,  though  thej 
could  not  speak  of  time  immemorial,  beyond  which  the  memory  of 
man  did  not  reach. 

The  principles  which  are  at  the  bottom  of  this  case,  if  taken  from 
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the  civil  law,  a  crjstem  which,  as  Judge  Dillon  remarks  in  Livi/tg' 
sian  r.  McDtmcUd^  ^'  embodies  the  accamulated  wisdom  and  experi- 
ence of  the  refined  and  cultivated  Boman  people  for  a  thousand 
jears,  and  though  not  binding  as  authority,  is  of  great  service  to 
the  inquirer  after  the  principles  of  natural  justice  and  right/'  and 
from  which  many  of  the  usages  of  the  common-law  and  equity 
courts  both  in  England  and  this  country  are  derived,  were  recog- 
nized by  this  court  as  early  as  the  case  of  Laumier  v.  Francis,  23 
Mo.  181,  in  which  the  opinion  of  this  court  was  delivered  by  Judge 
Leonard,  when  associated  with  Judges  Scorr  and  &yland,  all 
tln-et*  of  whom  are  well  known  in  this  State,  and  have  been  in  the 
front  rank  of  our  most  eminent  jurists. 

We  deem  it  unnecessary  to  refer  particularly  to  the  decisions  in 
Louisiana,  as  they  are  uniformly  in  conformity  with  the  principles 
of  the  cases  already  cited  from  Pennsylvania  and  other  States.  On 
the  other  band,  the  cases  in  Massachusetts  and  several  other  of  the 
Xew  England  States,  following  the  case  of  Oannon  v.  Hargadon, 
10  Allen,  106,  adopt  the  rule  of  allowing  every  proprietor  to  control 
surface  water  as  he  pleases,  without  regard  to  contiguous  proprietors. 
Still,  SIS  even  in  these  States  this  right  is  carefully  distinguished 
from  similar  rights  where  a  water-course  exists  by  grant  or  prescrip- 
tioQ,  it  is  not  entirely  certain  how  the  courts  would  apply  these 
doctrines  to  a  case  like  the  present  So  in  New  York  the  general 
principle  asserted  in  Oannon  v.  Hargadon  BeemA  to  be  maintained\ 
in  Gowlale  v.  Tuitle,  29  N.Y.  459,  where  Judge  Denio  says:  ''In 
respect  to  the  running  off  of  surface-water,  *  *  I  know  of  no 
principle  which  will  prevent  the  owner  of  land  from  filling  up  the 
wet  and  marshy  places  in  his  own  soil  for  its  amelioration  and  his 
ewn  advantage,  because  his  neighbor's  land  is  so  situated  as  to  be 
incommoded  by  it."  This  is  a  mei*e  reiteration  of  the  doctrine  of 
*' isauve  qui  peutf^  or  as  popularly  translated  into  our  vernacular 
''the  devil  take  the  hindmost.''  We  prefer  that  asserted  by  this 
court  in  Laumier  v.  Francis,  and  repeated  in  McCormick  v.  K,  C, 
SI.  Jv.  £  a  B.  S.  R. 

Xor  do  we  think  that  equitable  and  just  principles,  as  wo  under- 
sidud  it,  will  materially  retard  agricultural  operations  or  improve- 
ments. The  facts  In  the  present  case  show  that  the  defendant 
could  have  built  a  rock  culvert  at  the  crossing  of  this  hollow,  at 
About  the  same  cost  with  the  dirt  embankment.    The  engineer 

fleems  to  have  been  misled  by  the  dry  and  rich  soil  which  extended 
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to  the  very  bottom  or  lowest  part  of  the  Bwale»  portions  of  which 
were  in  caltiyation,  and  although  the  road  was  equally  strong  and 
safe  with  a  rock  culvert  or  a  dirt  embankment,  the  engineer  pre- 
ferred the  latter,  as  ^'  not  so  liable  to  wash  out  when  floods  oome^ 
and  drift  wood  and  other  debris  fill  the  culvert  and  injure  it  or  the 
bank  adjoining  it."  The  first  instruction  given  for  the  plaintiff 
contained  all  the  law  necessary  to  enable  the  jury  to  pass  upon  the 
facts  submitted,  and  the  second  and  third,  and  the  sixth  given  for 
defendant  certainly  cannot  be  complained  of  by  defendant  The 
judgment  of  the  Circuit  Court  is  affirmed.  Shbbwooi),  C.  J.^ 
and  Hekbt  and  Nofixox,  JJ.,  concur. 


NoTB  BT  THs  RapownB.^  HoocHi,  J.,  dineatinir,  obaenred :  "  I  adhera  to  fete  oplBiai 
of  thteoourtinlfcCbrmidk  ▼.  K,  a,  St,  Jo,  <jk  C.  B.  A.ii.,fi7Mo.  488^  ttedootttaetf 
which  I  conceive  to  be  at  variance  with  the  rule  adopted  by  mj  asaodatea  for  tliii  ctm. 
In  the  case  dted,  the  right  of  the  proprietor  of  the  aoil  to  change  tte  flow,  or  obgtnietlte 
natural  course  of  surface  water,  is  dearly  and  distinctly  announced  in  tte  tmBiommc 
language  :  *The  general  rule,  however,  is  that  either  munidpal  corpotatlons  or  private 
persons  may  so  occupy  and  improve  thdr  land,  and  use  it  for  such  purpoaes  as  ttey  uf 
see  fit,  dther  by  grading  or  fllling  up  low  places,  or  by  erooting  buildings  ttefeoB,<r  If 
making  any  other  improvement  thereon,  to  make  it  fit  for  cultivatioin  or  otter  pniftalto 
or  desirable  enjoyment ;  and  it  makes  no  difference  that  tte  elfect  of  sudi  ImpRrreaat 
Is  to  change  tte  flow  of  tte  surface  water  anoumulal.ing  or  faUing  on  tte  sunuMsdiif 
oountiy  80  as  dther  to  increase  or  diminish  tte  quantity  of  such  water,  wfaidi  bad  pro* 
viously  flowed  upon  tte  land  of  tte  adjoining  proprietors,  to  their  Inconvenienoe  or  Injuj. 
Ang.  Wat.  Oour. ,  p.  1S8,  $  1<^  •&<!  following,  and  cases  there  dted.  QoodaU  v.  Tkttk, 
89 N.  Y.  4S9 :  Waffie  ▼.  N,  Y.  Cent.  72]/.  Co.,  58  Darb.  418 ;  Turner  v.  InJtalHtmta,  He^ & 
Allen,  291 ;  Imler  v.  CUy  of  Springfieid^  65  Mo.  119 ;  a.  c,  17  Am.  Rep.  618,  and  casMtlM* 
cited .  The  same  rule  would  apply  to  water  flowing  over  tte  country,  wtaidi  had  cseipd 
from  the  banks  or  natural  ctennd  of  a  running  stream  of  water,  by  reason  ol  a  flood  ta 
tte  stream  occasioned  by  heavy  rains  or  tte  mdting  of  snow  upon  tte  suRoaadiar 
country.* 

"  In  Ooodaie  v.  TuUie,  29  N.  Y.  4fi0,  dted  by  Judge  Voans  in  support  of  his  opiBlaa  a 
the  case  juet  quoted  from,  I>Biao,  C.  J.,  said :  *  And  in  respect  to  the  running  off  of  ntfM* 
water  caused  by  rain  or.  snow,  I  know  of  no  prindple  which  will  prevent  tte  owner  of  ted 
fh>m  fllling  up  the  wet  and  marshy  places  on  his  own  sdl  for  Its  amdioratiaB  and  Us  ««■ 
advantage,  because  his  neighbor's  land  is  so  situated  as  to  te  incommoded  by  K^  Sack  a 
doctrine  would  militate  against  the  well-settled  rule  ttet  the  owner  of  land  has  fnO 
dominion  over  the  whole  space  ateve  and  telow  tte  surface.*  In  Gannon  v.  Horvodoa. 
10  Allen,  106,  Bigxlow,  C.  J . ,  said  :  *  The  right  of  an  owner  of  land  to  occupy  and  iaipn*** 
It  in  such  manner  and  for  such  purposes  as  he  may  see  flt,  eitter  by  changing  thesoitK* 
or  the  erection  of  buildings  or  other  structures  thereon,  is  not  restricted  or  nodifled  bj 
the  fact  that  his  own  land  is  so  situated  with  reference  to  that  of  adjoining  owBen.  tkat 
an  alteration  in  the  mode  of  its  improvement  or  occupation  la  any  pcMrtlon  of  it  viU  cmm 
water,  which  may  accumulate  thereon  by  rains  and  snows  falling  on  its  surface  ortcmiag 
on  to  it  over  the  surface  of  adjaoent  lots,  dther  to  stand  In  unusual  quantities  oa<dar 
adjacent  lands,  or  i^ass  into  and  over  the  same  In  creater  quantities  or  in  other  dindioai 
than  they  were  accustomed  to  flow .  * 

'"  In  Hoyt  V.  City  of  Hudson,  27  Wis.  03S,  Dixon,  C.  J.,  after  sUting  the  rule  of  thed«i 
law  of  dominant  and  servient  heritage,  which  he  rejects,  prooeedrs  as  fdlows:  *T.* 
(l(xrtrine  of  the  common  law  Is^  that  there  exists  no  such  natural  easement  or  seiiituJ  ia 
favor  of  the  owner  of  the  superior  or  higher  ground  or  fields  as  to  mere  surface  wtfcr,  ce 
such  AS  falls  or  accumulates  by  rain  or  the  melting  of  snow,  and  ttet  the  proprietor  of  ^ 
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Inferior  or  lower  tenement  or  estate  may.  If  he  choose,  lawfully  obstruct  or  hinder 
the  natural  flow  of  such  water  thereon*  and  in  so  doln^r  may  turn  the  same  back 
upon,  or  oir,  on,  to  or  over  the  lands  of  other  proprietors  without  liability  for  in 
juries  ensolng  fh>m  such  obstruction  or  diversion.  This  is  the  rule  in  England,  and 
in  Uaasachuaetts,  New  York,  Connecticut,  Vermont,  New  Jersey  and  New  Hampshire, 
as  win  be  seen  by  the  authorities  died  in  Pettigreto  v.  EvawfViUe^  25  Wis.  SS8 ;  s.  c,  8  Am. 
Rep.  SO,  and  also  the  following :  BowUiby  v.  Speer,  81  N.J.  (SVroom),  861;  Dickinton 
▼.  iroreester,  7  Alton,  19;  dU^Aelctr.  ira8on,S8Vt.  49;  Swett  r.  Giit(»,  60  N.  H.  489 ;  B.C., 
9  Am.  Bep.  276;  Tnutee$  r.  YoumarUt  SO  Barb.  816:  Wajjle  r.  N.  Y.  Cent.  Ry,  Cir>.,  58  id. 
413L  Bxctoding  from  its  operation  surface  water  falling  or  accumulating  on  his  own  land, 
which,  as  decided  in  PeUigrtw  ▼.  ViUa/Qe  of  JShxmsoille,  the  proprietor  may  not  divert  or 
eanae  to  flow  upon  the  land  of  another  to  ]:ds  injury,  the  rule  of  the  common -law  is  cor- 
rectly stated  In  BouMiy  r.  Speer,  that  no  legal  right  of  any  kind  can  be  claimed,  jure  no- 
tunBt  In  the  flow  of  surface  water,  so  that  neither  its  retention,  diversion  or  repulsion  Is  an 
artlwiahle  injury,  even  though  damage  ensue.  An  examination  of  the  last  named  case 
will  also  show  that  the  case  of  Earl  v.  DeHartt  1  Beas.  280,  cited  and  relied  upon  in  argu* 
ment  here,  has  been  virtually  overruled.' 

**In  BowUbyr,  8pser,  mpro,  Bbaselt,  C.  J.,  said:  The  ownerof  land  may,  at  his  pleas- 
ure, withhold  the  water  falling  on  his  property  from  passing  in  its  natural  course  on  to 
that  of  his  neighbor,  and  in  the  same  manner  may  prevent  the  water  falling  on  the  land  of 
the  latter  from  coming  on  to  his  own.  *  *  *  Nor  does  it  seem  to  me  that  there  is  any 
signlflcaoce  in  the  fact  that  there  was  an  appreciable  channel  for  this  surface  water  over 
the  land  of  tlie  defendant  and  into  which  it  naturally  ran.  On  every  hill-side  numbers  of 
such  small  oonduits  can  be  found,  but  It  would  be  highly  unreasonable  to  attach  to  them 
all  the  legal  qualities  of  water-courses.  I  am  not  willing  to  adopt  a  doctrine  which  would 
be  aooompaaled  with  so  much  mischief.  *  It  appears  from  the  statement  of  facts  in  that 
ease,  that  the  deftedaat  built  a  stable  over  a  hollow  on  his  own  land,  through  which  the 
surface  water  was  accustomed  to  pass,  and  this  obstacle  turned  the  course  of  the  water, 
so  that  It  ran  on  to  the  lot  and  into  the  ceUar  of  the  dwelling-liouse  of  the  plaintiff.  It  was 
held  that  the  plaintiff  had  no  right  of  action. 

'*  In  the  case  of  Lioinationr.  McDonaid,  91  Iowa,  100,  in  whichavery  ableand  mostin- 
tersstinit  opinion  was  delivered  by  Judge  Dilloh,  it  appeared  that  the  water  naturally  flowed 
from  the  defendant's  low  or  slough  land  Into  and  upon  like  land  of  the  plaintiff.  The  de- 
fendant constructed  a  mole  or  underground  ditch  about  two  hundred  yards  in  length  a 
bhoft  distance  btfow  the  surface,  in  his  slough  land,  which  terminated  in  an  open  end  or 
mouth  near  the  land  of  plaintiff,  and  thus  concentrated  the  water  laterally  received  by  It 
thnMi^bont  Its  whole  length  and  emptied  It  in  abody  upon  the  land  of  the  plaintiff.  This 
Judge  DxLU>N  decided  the  defendant  had  no  right  to  do.  Nor  under  the  common-law  rule, 
as  laid  down  in  JfeOmnicfe  v.  R,  A.,  «upra,  could  this  have  been  done.  But  Judge  Dix«- 
xjoh,  by  way  of  caution  perhaps,  wisely  observes  in  the  same  case,  that  *  it  may  be  doubted 
whether  the  common-law  courts  in  this  country  would  adopt  what  seems  to  be  the  rule  of 
the  civil  law. so  far  as  to  preclude  the  lower  owner  from  making,  in  good  faith ,  Improve- 
ments.  which  would  have  the  effect  to  prevent  the  water  of  the  upper  estate  from  flowing 
or  passing  away.*  On  a  question  like  that  now  before  us,  the  decisions  in  Louisiana  can- 
not be  received  as  authority  in  this  State,  since,  as  is  well  known,  they  are  based  upon 
positive  provisions  of  the  CivH  Code  regulating  the  subject  In  force  in  that  State.  La. 
Oode,  art.  660.  In  the  case  from  that  State  cited  in  the  opinion  of  the  majority,  DuvnL, 
J.,  observes:  '  This  court  has,  on  more  than  one  occasion,  expressly  declared  that  a  strict 
and  rigid  application  of  the  articles  of  the  Code  on  the  title  of  predial  servitudes  would  be 
deitmctive  to  agricultural  industry.  Jf ortin  v.  Jeti,  12  La.  608 ;  Sowen  v.  Sfiiff^  16  La, 
Ann.  800.*  And  in  the  case  last  dted  the  same  learned  judge  further  said  that  a  strict  appli- 
cation of  the  articles  of  the  Code  '  would  condemn  to  perpetual  sterility  all  the  rich  lands 
in  lower  Louisiana  bordering  on  the  Mississippi  river.* 

'*  Judge  RaDnxLO  in  commenting  upon  the  case  of  Swett  v.  Cutts,  SO  N.  H.  430;  s.  c,  9 
.\m.  Rep^  278,  makes  the  following  pointed  and  emphatic  declarations  on  this  subject:  *  It 
must  be  conceded,  we  think,  that  the  ri|^t  of  land  owners  to  deal  with  surface  water 
mixed  with  the  soil,  or  coming  from  underground  springs.  In  any  manner  they  may  deem 
necessary  for  the  improvement  or  better  enjoyment  of  their  own  land,  is  most  unquestion- 
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able,  and  If  by  so  doing,  in  good  faith  and  with  no  pnrpoee  of  abridging  or  InterfMng  vtt 
any  of  their  neighbors*  rights,  they  necessarily  do  damage  to  their  neigfabora*  lands,  it 
must  be  regarded  as  no  infringement  of  the  maadm,  tic  utere  tuo  ut  aUcmum  ntm  ktdaa, 
but  must  be  held  damnum  absque  injuria.* 

'*  But  there  i^  a  more  potent  reason  for  upholding  in  this  State  the  oommon-Iaw  mleoa 
this  subject  than  is  to  be  found  in  all  the  learned  judgments  of  the  distinguislied  jaikts 
whose  opinions  have  been  cited.  Section  8117  of  the  Beviaed  Statutes,  wfaicfa  has  bera  ii 
force  in  this  State  since  the  year  1816,  declares  that  the  common  law  of  England,  wbea  aol 
repugnant  to  the  Constitution  of  the  United  States  or  the  Constitution  and  laws  of  thii  Sul^ 
*8hall  be  the  rule  of  action  and  decision  in  this  State,  any  law,cu8tom  or  usage  to  the  oontnrj 
notwithstanding.*  While  common-law  judgments  are  frequently  Illustrated  by  refieRatt 
to  the  civil  law,  and  while  this  court  is  at  liberty  to  resort  to  any  system  of  jurisprndeaee 
for  a  rule  of  action  when  the  common  law  and  our  statutes  fail  to  furnish  one,  yet  vbea 
the  common  law  does  furnish  a  rule,  under  the  statutes  cited,  I  do  not  coooelTe  tliat  tJiii 
court  is  at  liberty  to  disregard  it. 

"  Laumier  v.  Pranda,  SSMo.  181,  referred  to.in  the  opinion  of  the  coort,  was  an  actioB 
against  the  defendant  for  levying  a  nuisance  by  accumulating  a  body  of  water  on  a  lot  in 
his  possession  adjoining  a  building  in  the  possession  of  the  plaintiff.  Judge  hamknt 
after  defining  a  servitude  under  the  civil  law,  proceeds  as  foUows:  *  We,  of  coune,  kaov 
nothing  about  the  facts  of  the  present  case ;  but  If  such  was  the  natural  situation  of  tbne 
lots,  and  the  plalntHf  dammed  up  the  water  on  the  defendant*s  lot  by  erecting  a  hosie 
upon  his  own,  it  is  very  obvious  that  he  cannot  recover  any  damage  oocaaioDed  thsrrivto 
his  own  property.  *  *  *  In  the  case  supposed,  the  plaintiff  himself  would  be  the  amhor 
of  the  nuisance,  and  of  course  could  not  hold  another  responsible  for  the  damages  that  r- 
Bulted  to  him  fh>m  his  own  set.*  The  judgment  of  the  Circuit  Court,  however,  was  ex* 
pressly  reversed  upon  another  ground,  and  no  decision  was,  or  could  have  been  made  opoa 
facts  which  were  not  before  the  court.  On  the  facts  supposed,  no  recovery  could  bavf 
been  had  under  the  common  law.  For  example,  the  defendant  in  this  case  could  not  lave 
recovered  damages  from  any  one  for  injury  done  to  its  embankment  by  the  surface  water 
which  it  had  dammed  up.  Besides,  as  Judge  LsoNAan  cited  the  case  of  Cooper  f.  Barter, 
8  Taunt.  90,  in  support  of  his  views,  there  is  as  much  ground  for  saying  that  be  adopted  tbs 
common-law  rule ,  as  there  is  for  saying  that  he  adopted  that  of  the  dvil  law.  Neither  rate 
was  maintained  as  against  the  other  in  that  case. 

**  If  the  defendant  in  this  case  had  constructed  a  culvert  or  other  opening  in  its  enlaak* 
ment  for  the  passage  of  the  flood  through  it  upon  the  adjoining  fields  in  the  swale  on  Ua 
other  side  of  its  road,  as  is  suggested  In  the  opinion  of  the  court,  I  do  not  see  why  the  de 
fendant  would  not  have  been  liable  for  the  injuiy  thereby  inflicted  npon  the  ovaen  of 
such  fields,  under  the  decision  made  at  the  present  term  in  AfeCormicfc  v.  K.  C,  S(.  Jo.^ 
C.  B.  R.  R.  (the  present  defendant),  70  Mo.  859;  s.  o.,  85  Am.  Bep^  431.  So  that  if  the  coo- 
pany  builds  an  embankment  without  any  opening,  it  will  be  liable  for  the  damages  ariitaf 
from  the  obstructed  surface  water  on  one  side,  and  if  it  constructs  an  embankmeat  widi 
an  opening,  it  will  be  liable  for  the  damage  done  by  the  surface  water  passing  throogh  It  oa 
the  other  side." 

See  Atehiaon^  etc.,  R.  Co.  v.  Hammer,  2S  ELans.  768;  a  c^  81  Am.  Bep.  S14 ;  2\ii|lflr  r. 
Fickas^  64  Ind.  167];  a.  G.,  81  Am.  Bep.  114. 
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Sloak  y.  Oampbbll. 

(n  No.  887.) 
Vendor^  9  lien — (urigndbUUy* 

Wliero  a  note  Is  given  tot  pnrchaee-money  of  land,  the  transfer  of  the  note 

caniea  with  it  the  vendor's  lien. 

fllHE  opinion  states  the  case.     The  plaintiff  had  judgment  below. 

Wooldfidge  A  Daniel^  for  appellant,  cited  ShaXL  y.  Biscoe^  18  Ark. 
162 ;  Simpgon  y.  Montgomerg,  25  id.  872 ;  Hecfit  y.  Spears,  27  id. 
229 ;  8.  a,  11  Am.  Bep.  784  ;  2  Story  Eq.  Jur.  (9th  ed.)»  §  1227,  466 ; 
Ore&n  v.  Dmnoss^  10  Humph.  371 ;  Ahrend  ▲.  Odiarnej  118  Mass. 
261  ;  8.  c,  19  Am.  Kep.  449 ;  Fain  y.  Inman,  6  Heisk.  5 ;  s.  c,  19 
Am.  Rep.  677 ;  Dixon  v.  Vixon,  1  Md.  Chan.  Dec.  220 ;  Maekreth 
V.  Symmofu^  1  Lead.  Cas.  in  Eq.  276  ;  2  Wash.  Real  Prop.  (3d  ed.) 
92,  §  18;  §  3,  chap.  18,  title  ''Mortgage."  Oann  y.  Chester,  5 
Yerg.  205 ;  ShertUz  y.  Nieodemta,  7  id.  9 ;  Qreen  y.  Crockett,  2  Dcy. 
&  Bat  Eq.  390 ;  Webb  y.  Robinson,  14  Oa.  216;  White  v.  Williams, 
1  PaL  602  ;  JJickenson  y.  CImss,  1  Morris  (Iowa),  492  ;  Briggs  v. 
HOI,  6  How.  (Miss.)  862 ;  Moreton  y.  Harriston,  1  Bland.  491 ; 
Hallaeh  y.  Smith,  3  Barb.  267  ;  Walker  y.  Williams,  80  Miss.  165 ; 
Baum  y.  Origsby,  21  Cal.  176  ;  WeOhom  y.  Williams,  9  Ga.  89  ; 
Adams  y.  Cowherd,  30  Mo.  468 ;  Stevens  y.  Chadwick,  10  Eaus.  406 ; 
&  a,  15  Am.  Bep.  348 ;  3  Sugden  on  Vendors  (6th  Am.  ed.),  top  p. 
140. 

Charles  W.  Sloan  and  B.  0.  Boggess,  for  respondent 

Kapton",  J.  The  only  question  presented  by  the  record  in  this 
case  is  whether  the  plaintiff^  an  indorsee  of  a  note  made  to  the 
yendor  of  a  tract  of  land  for  a  part  of  the  pnrchase-money  of  the 
tract,  can  enforce  his  lien  upon  the  land,  there  having  been  no  trans- 
fer of  the  land  by  the  purchaser.  The  lien  of  a  vendor  of  land  for 
his  purchase-money  secured  by  note,  under  the  circumstances  stated, 
has  neYer  been  questioned  in  this  State.  We  have  followed  the  de- 
cisions in  Maekreth  y.  Symmons,  15  Yes.  329,  and  we  haYe  allowed 
this  lien  where  there  has  been  an  absolute  oonyeyance,  as  well  as 
where  there  was  only  a  bond  for  the  title,  and  without  regard  to 
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Uie  form  of  the  note  or  obligation.  This  has  been  conceded  to  the 
legal  representatives  of  the  holder  of  the  note,  whether  heirs  or  de- 
visees, and  the  only  question  in  this  case  is,  whether  it  shall  be  ex- 
tended to  a  purchaser  for*  value.  This  was  done  in  the  case  of 
Adams  v.  Coioherd,  30  Mo.  458,  where  there  was  only  a  bond  for 
title  ;  and  since  the  rule  in  regard  to  this  lien,  in  favor  of  the  origi- 
nal owner  of  the  note,  applied  as  vcW  where  there  was  an  abaolate 
conveyance,  as  where  there  was  only  a  bond  for  title,  we  scene  les- 
son why  the  principle  asserted  in  that  case  should  not  be  applied  to 
the  present.  This  is  positively  asserted  in  Bailey  v.  Smock^  61  MOi 
213,  and  is  obviously  conceded  in  Slate  National  Bank  v.  BobidetOf 
67  id.  446.  We  are  aware  that  there  are  decisions  of  many  of  our 
State  courts  against  this  conclusion,  and  very  respectable  authori- 
ties are  adverse  to  the  enforcement  of  such  liens  under  any  circnm* 
stances,  and  very  nice  discriminations  have  been  made  in  regard  to 
the  principle  upon  which  this  lien  was  originally  conceded.  Some 
courts  call  it  a  trust,  and  some  an  equity.  But  the  only  questioa 
we  have  to  decide,  under  the  decisions  of  our  court  is,  whether  the 
assignee  for  value  of  a  note  for  the  purchase-money  of  real  estate 
occupies  a  worse  position  than  the  heir  or  devisee  of  such  note.  X«' 
reason  has  been  suggested  why  such  a  discrimination  should  be 
made,  and  we  therefore  simply  assume  it  our  duty  to  follow  estab- 
lished precedents  here,  upon  a  point  where  the  diversity  of  opiniooi 
in  the  State  courts  is  irreconcilable.  Judgment  of  the  Circnii 
Court  is  therefore  affirmed. 

Judgment  afirmei 
All  the  judges  concur. 


Orrr  ov  Oabxhagb  v.  Fibst  Natios-al  Bakk  ov  OABZHAin 

(n  Mo.  606.) 

National  hank — taaaUan — lieenm. 
A  dtj  IiM  no  power  to  exact  a  lioeoBe  fee  f lom  a  Natkinal  beak. 

A  CTTON  for  license  fee.    The  opinion  states  the  case.    The  plaint 
/\     iff  had  judgment  below. 
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E.  e/l  Montague,  for  appellant. 
i/.  (?.  McOregar,  for  respondent. 

Norton,  J.  By  tbo  record  it  appears  that  on  the  27th  day  of 
Deoember,  1876,  complaint  was  filed  before  O.  M.  Robinson,  city 
recorder  of  respondent,  charging  that  appellant  did  set  up,  keep 
and  carry  on  the  business  of  banking  within  the  corporate  limits 
of  said  city,  without  first  having  obtained  a  license  from  said 
city  of  Carthage  as  a  banker,  conti*ary  to  the  provision  of  section  7 
of  ordinance  No.  19,  which  section  reads  as  follows,  to  wit:  ^'Ko 
person  or  corporation  shall  be  authorized  to  set  up,  keep,  carry  on, 
or  maintain  the  business  of  banking,  money  broker,  or  exchange 
dealer,  either  under  or  by  virtue  of  the  laws  of  the  State  or  of  the 
United  States,  nor  shall  any  persuii  or  corporation  set  up,  carry  on, 
or  maintain  any  pavings  association  or  institution,  for  the  purpose 
of  dealing  in  exchange  or  doing  a  banking  or  loan  business  within 
the  limits  of  the  city  of  Carthage,  unless  such  person  or  corpora- 
tion shall  first  obtain  a  license  from  said  city  as  a  banker,  broker 
or  exchange  dealer.'*  On  the  trial  of  the  cause  before  the  city  re. 
colder,  judgment  for  $100  was  rendered  for  plaiuciH,  and  on  appeal 
therefrom  to  the  Common  Pleas  Court  of  Jasper  county,  defendant 
demurred  to  the  complaint  on  the  ground  that  the  ordinance  ou 
which  it  was  based  was  void,  for  want  of  authority  in  the  general 
assembly  to  authorize  its  enactment,  and  because  the  ordinance 
imposed  a  tax  on  defendant.  Tiie  demurrer  was  overruled  and 
judgment  rendered  for  plaintiff,  from  which  defendant  has  appealed. 

In  the  case  of  McChilloch  v.  State  of  Maryland,  4  AVheat.  31G,  it 
was  held  that  Congress  had  the  constitutional  right  to  authorize 
the  incorporation  of  banks;  that  a  bank  thus  incorporated  had  a 
right  to  establish  its  offices  of  discount  and  deposit  within  any  State, 
and  that  when  so  established  the  State  could  not  tax  it.  This  d('- 
eision  was  made  willi  reference  to  the  question  whether  ihe  State  of 
Maryland  could  impose  a  tax  on  the  Bank  of  the  United  States, 
incorporated  under  an  act  of  Congress  of  April  10,  ISIG.  The  prin- 
ciple therein  announced,  has  been  reaffirmed  and  applied  to  the  act 
of  Congress  authorizing  the  incorporation  of  National  banks,  in  the 
following  cases:  Van  Allen  v.  Assessors,  3  Wall.  573  ;  Bradley  v. 
People,  4  id.  459 ;  Lionberger  v.  Rouse,  9  id.  4(58 ;  Tappan  v.  Bank, 
19  id.  400 ;  Jlephirn  v.  School  Directors,  23  id.  480.     In  all  of  these 
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cases  it  has  been  held  that  a  State  can  only  impose  such  a  tax  apon 
these  National  banking  corporations  as  is  anthorized  in  the  act  of 
Congress  creating  them,  and  that  said  act  only  anthorises  a  tax  cm 
the  shares  in  such  bank  and  not  npon  its  ci^ital  stock ;  that  such 
banks  derived  their  authority  to  do  business  in  the  States  by  Tirtue 
of  a  United  States  statute  which  is  supreme.  It  therefore  followB, 
that  the  right  of  defendant  to  conduct  its  business  as  a  banking 
institution  is  in  no  way  dependent  on  a  license  to  be  obtained  either 
from  the  State  or  any  of  its  municipalities.  The  demurrer  oagfat 
to  have  been  sustained  and  for  the  error  committed  in  OTerraling 
it  the  judgment  is  reversed,  in  which  all  concur. 


State  y.  Eddikgs. 

(70  Mo.  546.) 

QriminaJlaiD — 0M»m^ — farmer  eraat'Sxaminaiion  qfprtiomtr. 

If  a  prisoner  testifies  on  his  own  behalf,  his  answers  on  his  cran-ezamiastke 
on  a  former  trial  of  the  same  ease  may  be  used  against  him.* 

CONVICTION  of  burglary  with  intent  to  commit  rape.    Tht 
opinion  states  the  facts. 

Winshto  and  Beed  <6  Hall,  for  appellant. 

J.  L.  SmUh,  attorney-general^  for  the  State. 

Henry,  J.  The  defendant  was  indicted  at  the  October  term  of 
the  Bandolph  Circuit  Court,  1879^  charged  in  the  first  couot  with 
having  burglariously  broken  into  the  dwelling-house  of  one  M.  G. 
McMillan,  with  intent  to  commit  a  rape  upon  the  person  of  Ida 
McMillan,  then  in  said  dwelling-house.  The  second  count  was  the 
same,  except  in  charging  the  intent  to  have  been  to  commit  a  npe 
upon  Mary  McMillan.  The  defendant  was  tried  and  conTicted, 
and  from  the  judgment  he  has  prosecuted  his  appeaL 

[Omitting  a  consideration  of  the  evidence.] 

On  a  former  trial  the  defendant  voluntarily  offered  himself  tf> 
witness,  and  at  the  trial  now  under  review  Mr.  Phillips,  a  juror oo 
the  former  occasion,  was  called  by  the  State  to  testify  what  the 

'  ^See  SUUe  v.  Deal  (C8  Ind.  345).  84  Am.  Rep.  968. 
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testimony  of  defendant  then  was.  To  this  defendant  objected,  and 
the  conrt  overrnled  the  objection,  and  witness  testified. 

[Omitting  his  testimony.] 

It  is  contended  that  his  statement  so  made  can  only  be  receiyed 
in  eTidenoe  as  a  confession,  and  to  be  admissible  as  a  confession  it 
most  haye  been  Toluntary.  He  had  his  option  to  testify  or  not, 
and  when  ho  Tolnntarily  became  a  witness  he  volunteered  to  answer 
all  proper  questions  propounded  on  cross-examination.  He  became 
as  any  other  witness.  He  took  the  risk  of  answering  any  questions 
on  cross-examination,  for  the  advantage  of  testifying  in  chief  in 
liis  own  behall  It  cannot  with  any  propriety  be  said  that  his 
answers  to  questions  asked  him  on  cross-examination  were  involun- 
tary. He  chose  to  put  himself  in  a  position  which  invited  them. 
He  offered  himself  as  a  witness  to  tell  the  whole  truth,  not  only 
what  made  for  him,  but  what  would  be  against  him;  not  only  to 
answer  questions  propounded  by  his  counsel,  but  those  propounded 
by  the  State.  He  was  not  to  be  treated  as  a  witness  as  to  his  testi- 
mony in  chief,  and  as  a  party  as  to  his  testimony  on  cross-examina- 
tion. In  the  case  of  Peoph  v.  Arnold^  decided  at  the  April  term, 
1880y  of  the.Supreme  Gourtof  Michigan,  this  question  was  involved, 
and  determined  in  favor  of  the  State.  The  opinion  was  delivered 
by  Judge  CooLiBT,  and  the  reasons  assigned  for  the  conclusion 
reached  are  unanswerable. 

His  status  was  that  of  a  witness.  He  was  not  compelled  to 
jissnme  that  character,  and  the  statute  expressly  provides  that  his 
refusal  or  neglect  to  offer  himself  as  a  witness  shall  not  raise  any 
presumption  of  guilt,  nor  shall  that  circumstance  be  referred  to  by 
any  attorney  prosecuting  in  the  cause,  nor  shall  the  same  be  con* 
fiidered  by  the  court  or  the  jury  before  whom  the  trial  takes  place. 
In  view  of  this  humane  and  liberal  provision,  with  what  propriety 
can  it  be  said  that  any  statement  made  by  him  as  a  witness  on  the 
stand  was  not  voluntary?  By  volunteering  he  became  as  to  his 
testimony  but  a  witness.  To  that  extent  he  lost  his  (Character  as. 
the  party  accused. 

The  cases  referred  to  by  counsel  to  establish  their  position  ofi 
the  subject  do  not  sustain  them.  Mr.  Oreenleaf,  in  section  225  of 
his  work  on  Evidence,  states  the  doctrine  upon  which  defendant's 
counsel  rely.  ''The  manner  of  examination  is  therefore  particu- 
larly regarded,  and  if  it  appears  that  the  prisoner  had  not  been  left 
wholly  free,  and  did  not  consider  himself  to  be  so  in  what  he  was 
Vol.  XXXVI  — 63 
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called  upon  to  say,  or  did  not  feel  himself  at  liberty  wbollj  to 
decline  any  explanation  or  declaration  whatever,  the  examinadoD 
is  not  held  to  have  been  Toluntarj.  In  snob  cases  not  only  is  the 
written  evidence  to  be  rejected,  bat  oral  evidence  will  not  be 
received  of  what  the  prisoner  said  on  that  occasion.  The  prisoDer 
therefore  must  not  be  sworn.  But  where,  being  mistaken  for  a 
witness,  he  was  sworn,  and  afterward,  the  mistake  being  discovered^ 
the  deposition  was  destroyed,  and  the  prisoner,  after  having  Uui 
cautioned  by  the  magistrate,  subsequently  made  a  Btateme:nt,  tbi^ 
hitter  statement  was  held  admissible.  It  may  at  first  view  appear 
unreasonable  to  refuse  evidence  of  confession  merelv  because  it  was 
made  under  oath,  thus  having  in  favor  of  its  truth  one  of  the  high- 
est sanctions  known  in  the  law.  But  it  is  to  be  observed  that  none 
but  voluntary  confessions  are  admissible,  and  that  if  to  the  perplex- 
ities and  embarrassments  of  the  prisoner's  situation  are  added  the 
danger  of  perjury  and  the  dread  of  additional  penalties,  the  conkh 
sion  can  scarcely  be  regarded  as  voluntary;  but  on  the  contrary  it 
seems  to  be  made  under  the  very  influences  which  the  law  is  par- 
ticularly solicitous  to  avoid.  But  where  the  prisoner,  having  be^n 
examined  as  a  witness  in  a  prosecution  against  another  person, 
answered  questions  to  which  he  might  have  demurred  as  tending 
to  criminate  himself,  and  which  therefore  he  was  not  boond  to 
answer,  his  answers  are  deemed  voluntary,  and  as  such  may  be  sub- 
sequently used  against  himself  for  all  purposes,  though  where  hh 
answers  aro  compulsory  and  under  peril  of  punishment  for  con- 
tempt they  are  not  received." 

It  will  be  observed  that  the  reason  for  excluding  a  statement 
sworn  to  by  the  prisoner,  under  the  circumstances  mentioned  br 
Prof.  Greenleaf,  is  wholly  inapplicable  to  the  question  we  are  con- 
sidering. He  offers  himself  here  as  a  witness,  for  the  very  purpose 
of  having  what  he  may  say  considered  by  the  jury  in  determining 
whether  he  is  guilty  or  not.  He  is  permitted  to  do  so  by  the 
statute,  and  it  might  with  as  much  plausibility  be  contended  that 
the  jury  before  whom  he  testifies  could  not  consider  his  testimonj. 
because  involuntary,  as  that  a  subsequent  jury  could  not  hear  and 
consider  evidence  of  what  he  testified  to  on  a  former  triaL 

We  think  that  the  prisoner  had  a  fair  trial,  under  extremelj 
liberal  instructions  from  the  court,  and  that  no  error  occurred  in 
the  trial  which  would  justify  a  reversal  of  the  judgment  It  ^ 
therefore  affirmed,  all  concurring.  Judgment  afirmid. 
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KiKG  V.    JSFFBRSOK   ClTT  SCHOOL  BOABD. 

(71  Mo.  <l».) 

SchooU  —power  of  hoarti  to  make  tulei, 

A  dlBferlet  school  boaid  has  power  to  make  a  rale  Buspeiiding  anj  papil  abioiity 
without  oatiafactorj  excuse,  six  half  da/s  in  four  oonsecutlTO  weeks. 

npHE  opinion  states  the  case.* 

■  •  .     •  ■.      • . 

Jf.  J.  Leaminffy  for  plaintiff  in  error. 

E,  L,  ICinff,  for  defendant  in  error. 

Nafton,  J.  The  only  question  in  this  case  is  whether  rnle  11» 
adopted  and  enforced  by  the  board  of  the  Jefferson  City  school 
district,  in  the  case  of  the  plaintiff's  sou^  is  a  legal  one.  The  ques- 
tion arose  on  a  demurrer  to  defendant's  answer,  which  set  up  a 
breach  of  this  rule  by  plaintiff's  son  as  a  justification  for  his  sus- 
pension. The  Circuit  Court  sustained  the  demurrer.  The  rule  is  as 
follows:  ''Any  pupil  absent  six  half  days  in  four  consecutive  weeks, 
without  satisfactory  excuse,  shall  be  suspended  from  school."  The 
statute  proTides  (R  S.  1879,  §  7045),  that  ''  the  board  shall  have 
the  power  to  make  all  needful  rules  and  regulations  for  the  organ- 
ization, grading  and  government  of  the  schools  in  their  district." 
It  is  clear  that  the  legislature  have  intrusted  to  this  school  board 
the  duty  of  making  regulations  touching  the  government  of  the 
school,  of  the  necessity  and  propriety  of  which  they  are  primarily 
the  judges.  They  are  elected  by  the  people  of  the  district,  and 
must  be  presumed  to  be  conversant  with  the  subject,  and  have  no 
motive  to  make  any  rules  except  such,  as  in  their  best  judgment, 
are  necessary  and  proper  to  promote  the  objects  of  our  common- 
school  system. 

That  the  judiciary  might  intervene  in  case  of  rules  manifestly 
reaching  beyond  their  sphere  of  action  and  relating  to  subjects 
nowise  connected  with  the  management  or  successful  operation  of 
the  school,  was  decided  by  this  court  in  Dntt  v.  SfwdgrtMS,  66  Mo. 
^6,  and  that  the  courts  might  interfere  also  in  cases  where  the 
rule  was  calculated  to  subvert  or  retard  the  leading  object  of  our 
legislation  on  this  subject,  may  also  be  conceded.    But  I  apprehend 
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that  the  case  should  be  a  plain  one.  It  is  said  that 
absences  from  school,  on  the  part  of  the  pupil,  or  trnanoy,  as  it  is 
familiarly  termed,  is  of  no  importance  to  any  one  except  the  pupil 
or  his  parents,  and  its  indulgence  is  therefore  not  to  be  attended 
with  such  punishment  as  suspension  or  expulsion  from  the  school 
entirely;  that  every  child  has  a  right  to  go  to  the  public  school,  and 
that  right  cannot  be  taken  away  by  a  rule  of  the  board;  that  such 
rule  is  subversire  of  the  object  of  our  system  of  common  achook, 
which  was  designed  to  throw  open  and  leave  open  the  doors  of  the 
school  to  all  children  of  the  proper  age,  and  give  them  an  opportu- 
nity of  acquiring  such  education  as  will  fit  them  for  the  after 
duties  of  life.  This  is  true,  but  this  right  of  attending  school 
necessarily  requires,  when  the  school  is  joined,  and  whilst  such 
attendance  continues,  a  submission  to  the  regulations  of  the  schooL 
Suppose  rule  11  to  be  inverted,  and  instead  of  reading  as  it  now 
stands,  should  read  thus:  ''Any  pupil  is  at  liberty  to  go  a  fishing 
during  school  hours  and  be  absent  a  half  day  or  a  whole  day,  and 
as  many  days  as  ho  pleases,  provided  he  conducts  himself  decently 
when  in  attendance  on  school."  And  this  is  the  point  to  which  the 
argument  of  the  plaintiff  tends.  The  pupil,  it  is  urged,  is  at 
liberty  to  be  absent  when  he  pleases,  and  such  absence  is  a  matter 
solely  between  him  and  his  parents.  But  the  studies  in  oar  public 
schools  are,  I  presume,  classified  according  to  the  ages  and  advance- 
ment of  the  scholars;  and  the  continued  or  repeated  absences  of 
one  of  a  class  not  only  is  injurious  to  the  absentee,  but  if  allowed 
beyond  a  certain  point  is  calculated  to  demoralize  those  who  attend 
and  derange  the  orderly  instructions  of  the  teacher.  Taxes  are  not 
collected  to  pay  teachers  to  sit  in  front  of  empty  benches  or  to 
hunt  up  truant  boys.  Such  absences,  when  without  excuse,  are  the 
fault  of  the  parents,  whose  business  it  is  to  see  that  the  attendance 
of  their  child  is  regular,  unless  prevented  by  causes  which  wiU,  of 
course,  be  an  excuse  under  the  rule  now  in  question.  My  opinion 
is,  that  the  rule  in  question  was  clearly  within  the  power  of  th^ 
board  of  directors,  and  that  it  is  not  our  business  to  supervise  its 
expediency,  even  if  we  might  differ  with  the  board  on  that  point, 
but  ail  the  judges  are  of  opinion  that  the  rule  was  a  reasonable  and 
proper  one.  The  judgment  will  therefore  be  reversed  and  the 
oase  remanded* 

Reversed  and  remamdei^ 
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Dudley  ▼.  Oamdrn' AKD  Philadelphia  Perry  Compant. 

(tSVroom, ».) 

Ferry —  negligence  —  contributory. 

The  plaintiff  drove  upon  a  ferry  boat  with  a  span  of  hlgh-atranfi^  homes  aiMl 
a  wagoD.  Wiahing  to  blanket  the  horses,  he  left  the  wagon  and  stepped  oat 
of  reach  of  the  lines.  The  horses  becoming  frightened,  plunged  overboard 
and  wers  drowned.  The  plaintiff  did  not  require  anj  of  the  persons  in 
charge  of  the  boat  to  aHsist  him  in  tlie  care  of  the  horset«,  and  was  not  re- 
quired to  pay  any  toll.  Held,  that  in  the  absence  of  any  proof  of  negligence 
cm  the  part  of  the  ferry  company,  they  were  not  liable  for  the  loss.  (8m 
noU^  p.  fi04.) 


A 


CTION  of  negligence.     The  opinion  states  the  case.    The  de- 
fcndant  had  judgment  below. 
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P.  L.  Voorhees,  for  plaintiff. 
E*  71  Ctre&n,  for  defendants. 

Vak  Syckbl,  J.  In  April,  1877,  the  plaintiff  drove  his  hona 
and  carriage  upon  the  defendants'  ferry  boat,  at  Philadelphia,  for 
the  parpose  of  crossing  over  to  Camden.  Before  the  boat  left  die 
slip,  the  horses  became  frightened,  and  ran  over  the  bow  of  the  boit 
into  the  river.  The  horses  were  drowned,  and  the  carriage  and 
harness  damaged.  This  action  is  brought  to  recover  ooropeass- 
tion  for  the  loss. 

A  ferryman  is  not  chargeable,  as  a  common  carrier,  for  the  ab- 
solute safety  of  property  retained  by  a  passenger  in  his  own  costody 
and  ander  his  own  control. 

In  WhUe  v.  Winnmmmei  Oo^  7  Gosh.  155,  the  plaintiff,  who  drove 
his  horse  upon  the  ferry  boat  and  retained  the  custody  of  him,  wm 
held  to  be  without  remedy  for  the  loss  of  the  horse,  which  became 
frightened  at  the  bell  and  jumped  overboard,  because  he  failed  to 
exercise  proper  care  and  oversight  over  his  property. 

That  the  doctrine  of  contributory  negligence  is  applicable  to  esses 
of  this  character  is  the  settled  rule  in  New  York.  Clark  v.  Vnum 
Ferry  Co.,  35  N,  Y.  485  ;  Wyekoff  v.  Quewis  County  Firry  Co.,  bi 
id.  32 ;  s.  c,  11  Am.  Bep.  650.  The  same  rule  is  reoogniied  in 
Willoughhy  v.  Horridge,  12  C.  B.  742. 

The  property,  in  such  cases,  is  not  at  the  sole  risk  of  either  party. 
The  ferryman  undertakes  for  its  safety,  as  against  any  defects  in  his 
boat,  or  the  want  of  proper  appliances  for  the  security  of  goods 
committed  to  him,  as  well  as  for  the  skill  and  care  of  himself  and 
his  servants.  The  defendants  in  this  case,  if  carrying  for  hire, 
would  have  been  responsible  for  diligence,  care  and  skill  on  their 
part,  and  would  have  been  bound  to  provide  such  safeguards  i^ 
under  all  ordinary  circumstances,  would  have  saved  the  plaintiff 
from  loss.  If  the  plaintiff  retained  possession  of  his  property, 
and  assumed  the  care  of  it,  he  also  was  bound  to  exercise  ordinary 
care  and  prudence  in  the  management  of  it,  to  prevent  loss  or  injury, 
and  if  he  was  guilty  of  negligence  contributory  to  the  injury,  he 
cannot  recover.    Whart  on  Neg.,  §  707. 

The  plaintiff's  account  of  the  transaction  is  that  he  drove  on  tht 
boat  in  a  fall-top  buggy,  and  wishing  to  blanket  his  horses,  he  wrap- 
ped the  linos  around  the  whip  and  got  out  on  the  right-hand  sidoi 
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and  walked  aronnd  to  the  wheel  on  the  left  side,  where  he  could  not 
reach  the  lines.  While  in  that  situation,  the  horses  made  a  step  or 
two  forward,  striking  the  wheel  against  the  iron  guard  of  the  boat, 
which  made  a  noise  that  frightened  them,  and  they  immediately 
started,  and  plunged  into  the  river. 

The  plaintiff,  not  being  within  reach  of  ihe  lines,  had  nothing 
to  check  them  by.  He  admits  that  if  he  had  been  at  their  heads, 
he  could  have  stopped  them.  He  says  they  were  fine,  high-strung 
horses,  but  gentle.  It  is  manifest,  from  the  plaintiff's  own  state- 
ments, that  it  was  necessary  to  keep  these  horses  under  proper 
control  to  insure  their  safety,  and  it  was  clearly  negligence  on 
his  part,  in  the  situation  in  which  he  was  placed,  to  put  himself  in 
a  position  where  he  had  no  command  of  them.  They  were  as 
effectually  out  of  his  reach  as  if  he  had  been  at  the  other  end  of 
the  boat  When  he  put  himself  where  he  could  not  seize  the  lines, 
he  assumed  the  risk  incident  to  it.  The  defendants  had  not  taken, 
nor  had  they  been  called  upon  by  the  plaintiff  to  take,  any  over- 
sight of  the  property,  and  they  had  therefore  a  right  to  presume 
that  the  plaintiff  would  use  the  reasonable  care  requisite  to  secure 
safety. 

In  this  case,  the  defendants  were  unpaid  bailees ;  the  plaintiff 
took  his  horses  upon  their  boat  without  being  required  to  pay  any 
toll.  Regarding  the  degree  of  care  which  the  plaintiff  could  lawfully 
exact  of  the  defendants,  in  that  character,  his  own  negligence  is  still 
more  manifest.  Ever  since  the  dictum  of  Lord  Coke,  founded 
upon  Southcote^s  case,  that  the  bare  acceptance  of  goods  by  a  mere 
depositary,  implied  a  promise  to  keep  them  safely,  was  overruled  in 
Coggs  V.  Bernard^  degrees  of  negligence  have  been  recognized  in 
the  English  law.  For  a  reference  to  the  long  line  of  authorities, 
see  the  notes  to  that  case  in  1  Smith's  Lead.  Gas. 

In  Foster  v.  Essex  Bank,  17  Mass.  479,  Chief  Justice  Pabkeh 
considered  the  doctrine  entirely  settled,  that  a  mere  depositar}*, 
without  any  special  undertaking,  and  without  reward,  is  not 
answerable  for  the  loss  of  goods  deposited,  but  in  case  of  gross 
negligence,  which  is  equivalent  to  fraud,  in  its  effect  upon  contracts. 

That  a  naked  bailee  is  responsible  only  for  gross  negligence  is 
the  admitted  law  of  New  York.  Edson  v.  Westoriy  7  Cow.  278  y 
.Beardslee  v.  Richardson^  11  Wend.  25.  This  rule  was  applied  in 
the  later  English  case  of  McCarthy  v.  Toung^  6  H.  &  N.  SJ^O. 

While  there  are  cases  which  criticise  the  attempt  to  define,  pre« 
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cisely,  what  constitutes  gross  negligence,  and  the  difference  betweea 
negligence  and  gross  negligence,  the  necessity  of  distingaishing 
between  different  degrees  of  care  has  never  been  denied. 

In  Grill  v.  Iron  Screw  Collier  Co.,  L.  R,  1  C.  P.  600,  where  the 
propriety  of  establishing  degrees  of  negligence  was  questioned,  it 
was  admitted  that  the*  line  between  the  degrees  of  care  cannot  be 
disregarded.  The  absence  of  the  requisite  care  is  the  presence  of 
negligence.  Where  a  lesser  degree  of  care  is  due,  its  absence  shows 
a  greater  degree  of  negligence.  It  is  wholly  immaterial  therefore 
whether  it  is  termed  gross  negligence  or  the  absence  of  slight  care. 
To  make  the  negligence  actionable,  there  must  be  a  failure  to 
exercise  that  degree  of  care  only  which  can  be  exacted  of  the  de- 
fendant in  the  character  he  occupies.  That  one  who  permits  his 
friend  to  deposit  his  valuables  in  his  safe,  temporarily,  should  not 
be  held  to  the  same  degree  of  responsibility  which  attaches  to  a  safe 
deposit  company,  is  a  rule  of  such  obvious  justice,  that  it  must  in- 
here in  every  system  of  law  that  equitably  regulates  human  ood- 
duct  The  defendants  in  this  case,  as  gratuitous  bailees,  were  liable 
only  for  the  omission  of  that  care  which  the  most  inattentive  and 
thoughtless  of  men  never  fail  to  take  of  their  own  affairs.  No  such 
carelessness  was  shown  on  the  trial  below 

The  rule  to  show  cause  should  he  tnade  absolute. 

NoTB  BT  not  Bbpobteb. — gwww  ▼.  /hidy,  84  Ark.  88B,  was  a  case  quite  aimOartotte 
principal  case.  The  evidence  was  conflicting,  but  it  may  be  suiBcleat^  jitesngid  fran  tlis 
following  requests  and  instructions: 

The  defendants  asked  the  court  to  Instruct  the  juiy,  **  If  jou  beUeve  from  the  eihtoits 
that  the  feny  boat  was  in  good  order,  suitable  for  the  puipose  for  wliichshe  wasasBd; 
was  manned  by  a  prudent  and  careful  captain  and  crew ;  that  the  gates  were  seeorHf 
fastened;  that  the  captain  warned  the  person  In  charge  <rf  the  wagon  of  the  danger  of  the 
mules  becoming  frightened  while  crossing  the  river,  and  directed  him  to  w«htt4?h  then, 
and  requested  the  plaintiff's  wife  to  get  out  of  the  wagon  and  take  her  chfldm  out;  but  the 
person  In  charge  of  the  wagon  refused  to  unhitch  the  mules,  and  wiwarllng  hfs  wUSBtj  to 
manage  them,  retained  control  of  them ;  and  the  plainttfTs  wife  remained  in  the  wskos 
with  her  children;  that  there  was  no  negligence  on  the  part  of  the  fnptshi  or  crew;  SLd 
that  the  accident  would  not  have  occurred  If  the  captain's  order  to  nnhitch  the  muks  hs4 
been  obeyed;  the  defendants  were  not  liable,  and  you  should  And  for  the  def i  iidsiiri  * 
fEhls  was  refused,  and  the  court  charged  as  follows: 

*'  Ferrymen  are  conunon  carrien,  and  as  such  are  insurers  of  all  things  committed  t« 
and  received  by  them  for  transportation,  against  all  harm  or  damage,  except  sndi  as  bs7 
be  occasioned  by  the  act  of  Qod,  the  public  enemy,  or  the  willful  nei^lgeiioe  or  deCssk  oC 
the  party  injured. 

"Whether  proper  appliances  and  means  were  used,  or  the  ferry  boat  skfflfnlly  msBucd 
and  managed,  is  a  question  of  fact  for  the  jury;  and  If  Tyou  find  ftom  the  evidsnea,  thsi 
auch  necessary  and  proper  appliances  and  means  were  used,  and  the  boat  skfllfta^y  aid 
properly  manned  and  managed;  and  that  the  defendants  exercised  extraordlBaiy  eue  Is 
the  use  of  such  appliances  and  means,  and  In  the  skillful  management  of  the  host,  ypa 
will  And  for  the  defendant ;  but  If  you  And  that  such  appliances  and  means  were  not  useA 
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—that  the  boat  was  not  properly  manned,  or  aldllfuUy  managed,  or  the  defendants  did  not 
■exerciie  eztnordinary  care  in  iising  such  appliances  and  means,  or  in  the  sldllf  ui  manage- 
ment of  the  boat — you  will  find  for  the  plaintiif. 

**If,  for  want  of  a  spark-catcher,  sparlcsfrom  the  chimney  or  smoke-stack  fell  upon 
■and  burnt  the  mules,  by  which  they  became  frightened,  and  by  backing,  precipitated  the 
wagon  Into  the  river,  such  fact  is  to  be  considered  hy  you,  as  evidence  tending  to  show 
negUgenoe  on  tbe  part  of  the  defendants. 

"  If  the  feny  boat  was  in  good  condition  and  repair,  and  suitable  for  the  business  in 
which  she  was  employed,  and  was  manned  with  a  sufficient  number  of  hands,  and  all 
prc^per  appliances  and  means  were  in  use  at  the  time,  and  due  care  and  caution  were  used 
in  the  tnmsportation  of  the  plaintifTs  property,  and  the  falling  of  the  mules  and  wagon  into 
the  river  was  occasioned  by  the  neglect  of  the  person  in  chaige  to  obey  the  order  of  the 
'Captain  to  unhitch  the  mules,  and  without  fault  on  the  part  of  the  defendants,  their  agents 
or  servants-^ these  facts  may  be  taken  in  consideration  in  passing  upon  the  question  of 
negtigenoe  on  the  part  of  the  plaintiff. 

^If  the  plaintifTs  wife,  or  other  person  in  charge  of  the  wagon  and  team,  retained  on 
the  boat  ezdusire  control  thereof,  and  the  defendant  assumed  no  control  of  the  same,  and 
the  precipitation  of  the  wagon  and  team  into  the  river  oocurred  without  negligence  on  the 
part  of  the  person  in  charge  of  the  boat,  the  defendants  are  not  chargeable  for  the  lo&s  or 
<lamsge,  as  a  conomon  carrier  or  as  an  insurer ;  and  are  only  answerable  for  actual  negli- 
gence. And  if  the  loss  was  occasioned  by  the  willful  wrong  or  negligence  of  the  plaintiff, 
and  would  not  have  oocurred  but  for  it,  the  plaintiff  is  not  entitled  (o  recover,  unless  the 
direct  cause  of  the  loes  was  the  omission  of  the  defendants,  after  becoming  aware  of  the 
plaintiff's  negUgenoe,  to  use  proper  care  to  avoid  the  consequences  of  such  negUgenoe.** 

The  court  observed:  "That  ferrymen,  when  they  receive  property  for  transportation 
and  have  the  ezduslve  custody  of  it,  are  held  to  the  strict  liability  of  common  carriers,  is 
too  weU  settled  to  be  questioned .  But  It  is  also  weU  settled,  that  If  the  owner  retains  con- 
trol of  the  property  himself  and  does  not  surrender  the  chaige  of  it  to  the  ferryman,  such 
strict  UablUty  does  not  attach,  and  he  is  only  responsible  for  actual  negligence ;  and  If  the 
owner,  by  his  own  negUgenoe,  has  contributed  to  the  loss,  which  otherwise  would  not  have 
happened,  he  Is  only  liable,  when  the  direct  cause  of  the  loss  is  his  omission,  after  becom- 
ing aware  of  the  owner's  negligence,  to  use  a  proper  degree  of  care  to  avoid  the  coniie* 
quenoes  of  such  negUgsnoe.  Harvey  v.  Bote^  86  Ark.  8,  and  authorities  cited;  s.  o. ,  7  Am. 
Bep.  fi05;  Wyehof  v.  Queens  OouiUy  Ferm  Oo^  OB  N.Y.  88 ;  s.  c,  11  Am.  Rep.  660 ;  Whart.  on 
Neg.  888;  885,  706-8 ;  Davies  v.  ilfann,  10  M.  &  W.  546.  Whether  the  property  in  this  case 
was  tntmsted  to  the  exclusive  custody  of  the  defendants;  whether  the  plaintiff,  by  the 
negUgenoe  of  his  agent,  so  contributed  to  the  loss,  that  but  for  It  the  loss  would  not  have 
oocurrsd ;  and  whether  the  direct  cause  was  the  omission  of  the  defendants,  after  having 
beoome  aware  of  such  negligence,  to  take  proper  means  to  prevent  the  consequences  of  it 
-» were  questions  raised  by  the  evidence ;  and  the  instructions  in  respect  to  the  matter  of 
property  presented  them  for  the  consideration  of  the  Jury,  were  unobjectlon- 
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Iftfftftidble  iTutrumerU  —  eoDctuefur  omimon  to  gif>e  notice  of  protest, 

DiTey,  holder  of  a  uote  indorsed  by  Jones,  sent  it  to  a  bank  for  collection. 
The  bank's  notary  misdirected  the  notices  of  protest  to  '*  Darcy ; "  the 
plaintiff  did  not  reoeive  them,  and  the  indorser  was  consequently  not 
notified.    Held,  that  the  defendant  was  not  liable.* 

>        I      ■!■        —  ■  •    ■  "  ..11  I  ■      !■  ^ 

*8ee  Oummins  v.  Heald^  antey  p.  964. 
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ACTION  on  a  promissory  note.     The  opinion  states  the  facts. 
The  defendant  had  judgment  below. 

ft  F.  Parol y  for  plaintiff. 
W.  J.  Magie,  for  defendant 

Van  Syckel,  J.  This  is  a  sait  upon  a  promissory  note  drawn 
by  Lewis  D.  Jones  to  the  order  of  the  defendant,  Evan  Jones,  and 
by  him  indorsed  to  the  plaintiff  The  note  was  payabk  at  the 
First  National  Bank  of  Jerse;  City.  The  plaintiff  resides  at  Yin- 
derne,  in  Somerset  oonnty,  and  the  defendant  at  Plainfield,  in  the 
county  of  Union,  in  this  State.  The  plaintiff  indorsed  the  note 
and  left  it  before  its  maturity  for  collection  at  the  First  NatioDiil 
Bank  of  Jersey  City,  to  the  officers  of  which  he  was  known,  and 
where  he  had  been  a  dealer  and  depositor  for  twenty  years.  WheD 
the  note  came  due  the  drawer  had  no  funds  in  bank  to  meet  it,  snd 
it  was  handed  by  the  teller  of  the  bank  to  the  notary  for  protest 
The  notary  by  mistake  read  the  plaintiff's  name  on  the  note  Fred- 
erick Darcy  instead  of  Frederick  Davey,  and  made  out  the  notices 
of  protest  to  Frederick  Darcy  and  Evan  Jones,  and  inclosed  them 
in  an  envelope  directed  to  Frederick  Darcy,  Jersey  City.  In  con- 
sequence of  this  mistake  the  notices  did  not  reach  the  plaintiff, 
and  no  notice  was  therefore  sent  to  or  received  by  Evan  Jones,  the 
defendant. 

The  plaintiff  sets  up  these  circumstances  in  excuse  of  his  failure 
to  give  notice  of  non-payment  to  the  defendant. 

When  a  note  is  deposited  by  the  holder  with  an  agent  or  bank, 
for  the  purpose  of  collection  at  maturity,  such  agent  or  bank  will 
be  entitled  to  the  same  time  to  give  notice  of  dishonor  to  his  prin- 
cipal us  if  such  depositary  were  the  real  holder  for  value,  and  the 
principal  will  be  entitled  after  he  receives  such  notice  from  his 
agent  to  the  like  time  to  transmit  notice  to  the  antecedent  parties 
whom  he  seeks  to  charge  as  if  he  were  an  indorser  and  had  received 
notice  from  the  real  holder  for  value,  and  not  from  his  own  agent. 
Haynes  v.  Birks,  3  B.  &  P.  699;  Howard  v.  Ives,  1  Hill,  x>63;  CoU 
V.  Noble,  5  Mass.  167;  Rowlandr.  Adrain,  1  Vroom,  41;  StaU  Bank 
V.  Aifers,  2  Halst.  130;  Story  on  Prom.  Notes,  §  326. 

The  bank  therefore  had  the  option  to  send  the  notice  to  each 
indorser,  or  to  send  all  the  notices  to  tlfe  plaintiff,  upon  whom  the 
duty  would  then  have  fallen  to  notify  the  prior  parties. 
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Collecting  agents  are  recognized  in  the  law  as  holders  for  collec- 
tion, and  for  all  the  purposes  of  demand  and  notice,  and  the  exer- 
cise of  due  diligence  after  dishonor;  they  are  holders  of  the  note, 
and  the  law  imposes  upon  them  the  duty  of  doing  all  that  the 
owner  would  be  required  to  do  for  the  protection  of  his  rights,  and 
makes  them  liable  over  to  the  owner  for  default  in  that  duty. 
BarthU  t.  IsbeU,  31  Conn.  296;  Titua  y.  Mechanics'  Bank,  6  Yroom, 
588;  Beatt  v.  Parrish,  20  N.  Y-  407- 

The  bank  knew  the  holder,  and  was  bound  to  inform  the  notary 
▼bo  was  its  agent,  and  not  the  agent  of  the  plaintiff.  Howard  v. 
Ives,  1  Hill,  263;  Mead  y.  Engs,  5  Cow.  303;  Barilett  v.  Isbell,  31 
Conn.  296. 

The  notary  therefore,  being  the  agent  of  the  bank,  is  chargeable 
in  law  with  the  knowledge  which  the  bank  had,  and  must  be  pre- 
sumed to  have  known  who  the  plaintiff  was.  It  was  the  duty  of 
the  agent  on  behalf  of  his  principal  to  send  the  notices  to  Fred- 
erick DaTey,  and  his  failure  to  do  so  must  be  treated  as  the  negli- 
gence of  the  bank.  If  the  plaintiff's  name  was  written  ambiguously 
it  was  carelessness  on  the  part  of  the  bank  not  to  inform  the  notary 
what  the  name  was. 

A  bank  which  assumes  the  duty  of  a  collecting  agent  is  abso- 
lutely liable  for  any  negligence  or  default  of  a  notary  or  corre- 
spondent, as  well  as  of  its  own  immediate  servants,  in  relation  to  it. 
This  was  declared  to  be  the  law  in  New  York  by  the  leading  case 
of  Allen  V.  Merchants^  Bank,  22  Wend.  215.  In  that  case,  it  was 
held  that  a  bank  receiving  for  collection  a  bill  of  exchange  drawn 
in  New  York,  upon  a  person  residing  in  another  State,  is  liable  for 
any  neglect  of  duty  occurring  in  its  collection,  whether  arising 
from  the  default  of  its  officers  here,  its  correspondents  abroad,  or 
of  agents  employed  by  such  correspondents,  and  that  the  omission 
to  give  notice  of  non-acceptance,  happening  through  the  default  of 
a  commissioned  public  officer,  a  notary,  does  not  vary  the  lights  of 
the  parties,  pro  hac  vice;  he  acted  merely  as  the  agent  of  his  em- 
ployers, and  not  in  his  official  capacity. 

Although,  in  this  case,  there  was  a  divided  court,  it  became  the 
firmly  established  law  of  New  York,  by  a  unanimous  opinion  of 
the  Court  of  Appeals,  in  Ayrault  v.  Pacific  Bank,  47  N.  Y.  573; 
8.  c,  7  Am.  Sep.  489.  The  correctness  of  the  rule  was  recognized 
in  this  State,  in  Titus  v.  Mechanics'  Bank,  6  Vroom,  588. 

In  Paterson  Bank  v.  Butler,  7  Halst.  268,  it  was  hold  that  a 
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letter  misdirected,  when  information  was  attainable,  and  when  the 
residence  was  actually  known  to  the  plaintiff,  cannot  be  excused  br 
:any  want  of  actual  information  of  the  notary's  clerk,  for  in  thii 
part  of  the  transaction  the  notary  was  so  much  the  mere  agent  of 
the  indorsees,  that  he  must  be  deemed  to  have  had  knowledge  of 
whatever,  in  respect  to  the  place  of  residence,  was  known  to  the 
former. 

The  result  of  these  rules  is,  that  the  default  in  giving  notice 
larose  either  from  the  negligence  of  the  plaintiff  in  writing  bu 
name  ambiguously  upon  the  note,  or  from  the  carelessness  of  hi* 
<x>llecting  agent,  and  the  plaintiff  therefore  has  shown  no  eicnc 
for  failure  to  give  the  requisite  notice  of  dishonor  to  the  defendant, 
in  order  to  fix  him  with  liability  as  first  indorser. 

Th$  rule  to  show  cause  should  be  made  absobUi. 


MoAkdrbws  v.  Gollkrd. 

(18  Vroom,  189.) 
IfuUanee — powder  fnagatine — legislative  amtkorUif. 


A  railway  oompanj,  haying  leg^latiye  aathority  to  oonstnict  a  tanad,  cor 
tracted  with  defendant  to  do  the  work.  Defendant  collected  a  mepdm  o( 
explofliyoB  for  the  blasting.  These  materials  exploded,  injofing  the  plii*^ 
iflTs  property.  Held,  that  defendant  was  liable  withoat  proof  of  a^glig<Mi 
in  the  care  of  the  materialfi.* 

ERBOB  to  Supreme  Oourt     Action  of  damages.     The  opiiuM 
states  the  case.    The  plaintiff  had  judgment  below. 

J.  Z>.  Bedle  and  Odell,  for  plaintiff  in  error. 

W.  C.  lancer  and  B,  Williamson^  for  defendant  in  error. 

Thb  Chakoellor.  The  case  on  which  the  question  to  be  con- 
sidered arises  is  the  following:  The  Delaware,  Ijackawanna  8od 
Western  Railroad  Company,  having  legislative  authority  to  con- 
struct a  tunnel  for  its  road  through  Bergen  hill,  contracted  vitk 
McAndrews  to  do  the  work.     The  tunnel  was  driven  throng  i«^ 

^BmBeegr.  Lieht,p(mL 
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The  work  was  begun  in  1873,  and  was  in  pi*ogress  from  that  time* 
nntil  1877,  when  it  was  completed.  McAndrews  constrncted  near 
the  eastern  end  of  the  tunnel,  and  within  the  limits  of  Jersey  City, 
a  magazine  for  the  explosive  materials  which  he  used  in  blasting* 
the  rock.  In  187C,  at  night,  while  the  magazine  was  maintained 
there  by  McAndrews  for  the  purpose  before  mentioned,  the  mate* 
rials  exploded,  doing  great  damage  to  property  in  the  vicinity,  even 
at  a  distance  of  about  twelve  hundred  feet.  Among  the  property 
injured  were  some  houses  belonging  to  GoUerd,  and  this  suit  wa» 
brought  to  recover  damages  for  the  injury  to  them. 

The  proposition  presented  by  the  plaintiff  in  error,  and  on  which 
he  rests  his  right  to  a  reversal  of  the  judgment  against  him,  is 
that  inasmuch  as  the  explosive  materials  were  necessary  to  the 
work,  and  the  work  was  done  pursuant  to  legislative  authority,  the 
collection  of  the  explosives  in  magazine,  in  such  quantity  as  the 
convenient  prosecution  of  the  work  reasonably  required,  although 
high! J  dangerous,  was  not  a  nuisance  —  that  is  to  say,  that  in  the 
legislative  authority  to  do  the  work  was  included  the  authority  to 
store,  with  impunity,  in  a  convenient  place,  so  much  explosive 
material  as  might  be  necessary  for  the  convenient  prosecution  of 
the  work,  notwithstanding  the  danger  or  positive  damage  to  others, 
or  their  property,  arising  from  such  collection  of  dangerous  mate- 
rials. Or  to  state  it  otherwise,  that  the  legislative  authority 
secures,  in  the  absence  of  negligence,  immunity  from  liability  for 
injury  from  the  use  of  any  means  which  may  be  necessary  for  tho 
convenient  prosecution  of  the  work.  The  court  charged  the  jury 
that  nothing  but  the  most  imperious  and  absolute  necessity  would 
justify  such  a  conclusion;  that  the  legislature  could  not  be  charged 
with  an  intention  to  authorize  a  nuisance  dangerous  to  life  and 
property  in  a  community,  if  there  was  any  other  way  in  which  the 
work  could  be  done;  and  that  it  was  incumbent  on  the  defendant, 
in  the  action  to  satisfy  the  jury  that  it  was  absolutely  necessary 
to  have  the  magazine  there,  with  stores  of  explosives,  as  maintained 
by  him.  The  plaintiff  in  error  has  no  reason  to  complain  of  this 
charge.  It  was  quite  as  favorable  to  him,  to  say  the  least  of  it,  as 
it  ought  to  have  been.  His  proposition  that  the  legislative  authority 
to  a  private  corporation,  or  an  individual,  to  do  a  work  for  its  or 
his  own  profit,  includes  authority  to  use,  at  whatever  hazard  to  the 
persons  or  property  of  others,  dangerous  materials,  provided  the; 
he  necessary  to  the  convenient  prosecution  of  the  work,  cannot  be 
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sustained.  This  question  was  cousidered  ia  Hay  t.  Cohoes  Gx,  i 
^'.  Y.  159,  and  in  Tremain  v.  Colioes  Co.,  id.  163,  where  a  bud- 
owner  sought  damages  for  injury  to  his  property  by  the  bhtstiDgof 
rocks  by  the  defendants,  in  constructing  a  canal  under  legislative 
authority.  The  defendants  insisted,  in  the  former  case,  that  unless 
they  were  guilty  of  negligence,  unskillfulness,  wantonness,  or  deUj, 
they  were  not  liable;  and  in  the  other,  that  they  should  be  per- 
mitted to  show,  in  exoneration  from  liability  for  damages,  that  thev 
executed  the  work  in  the  most  careful  manner. 

It  was  held  that  they  were  liable  for  the  injury,  although  do 
negligence  or  want  of  skill  in  executing  the  work  was  proved,  sod 
that  they  were  liable  for  actual  damages,  even  though  they  shoved 
that  they  had  done  the  work  in  the  most  careful  manner.  There  u 
an  obvious  distinction  between  the  liability  of  a  private  corpontioQ 
to  public  prosecution  for  a  legalized  nuisance,  and  its  liability  to  a 
private  action  for  damages  arising  from  such  nuisance.  In  the  one 
case,  the  legislative  authonty  is  a  protection,  and  in  the  other  it  u 
not.  Wood  on  Nuis.,  §  750.  Said  the  court  in  Tinsman  v.  B.  J). 
R,  R,  Co,,  2  Dutch.  148:  '^The  position  that  a  corporation  anthor- 
ized  to  construct  public  highways,  or  other  works  of  public  im- 
provement, are  vested  with  the  immunities  that  pertain  to  the 
sovereign,  and  are  exempt  from  liability  to  damages  for  injoriei 
done  to  individuals  in  the  exercise  of  that  power,  cannot  be  sus- 
tained upon  grounds  of  reason  and  justice.  That  the  individual  m 
entitled,  in  justice  and  equity,  to  remuneration  has  never  been  de- 
nied. It  is  a  principle  of  natural,  as  well  as  constitutional  lav. 
that  private  property  can  be  taken  for  public  use  by  virtue  of  the 
eminent  domain,  only  upon  just  compensation.  And  in  r^ard  to 
that  class  of  injuries  not  falling  within  the  pale  of  the  oonstitn- 
tional  provision,  at  least  where  the  injury  is  direct,  it  is  admitted 
that  the  party  injured,  upon  principles  of  imtural  justice,  is  enti- 
tled to  reparation."  The  distinction  is  drawn,  in  that  case,  between 
the  non-liability  of  public  agents,  in  the  construction,  within  their 
limitations,  of  public  works,  and  the  liability  of  private  oorporatiooi 
authorized  by  the  legislature  to  construct  and  operate  works  i^^ 
their  own  emolument,  though  for  public  advantage.  * 

The  keeping  of  gunpowder,  nitro-glycerine,  or  other  explosive 
substances,  in  large  quantities,  in  the  vicinity  of  a  dwelling-honse 
or  place  of  business,  is  a  nuisance^^r  ««,  and  may  be  abated  as  each 
by  action  at  law  or  injunction  in  equity;  and  if  actual  injuryrawlts 
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therefroniy  the  person  keeping  them  is  liable  therefor,  even  though 
the  act  occasioning  the  explosion  is  due  toother  persons^  and  is  not 
chargeable  to  his  personal  negligence.  Wood.onNnis.9  §  142;  Cuff 
V.  JV;  &N.  J".  11.  R.  Co.^  6  Vroom,  17;  s.  c,  10  Am.  Eep.  215. 

Our  statute  prohibits  the  keeping  in  store,  within  a  quarter  of  a 
mile  of  any  town,  etc.,  of  nitro-glyceriue  and  of  gunpowder,  in 
larger  quantity  than  a  specified  amount,  making  the  Tiolation  of 
the  prohibition,  in  either  case,  a  misdemeanor.  Bev.  264,  4G6. 
The  justice  correctly  charged  in  this  case,  that  if  the  nuisance  com- 
plained of  was  a  public  nuisance*  no  degree  of  care  would  relieve 
from  liability  to  respond  for  damages  arising  from  it.  Tremain  v. 
Cohoes  Co.,  2  N.  Y.  1C3 ;  Wood  on  Nuis.,  §  28. 

There  is,  in  my  opinion  no  error  in  the  judgment.  It  should 
be  afQrmed. 

.Jfidgmeni  affirmed. 

,«.  •■*r(  ■  (* 

For  affirmance — The  Ghakobllob,  Ghibf  Justice,  Depue, 
BuoN,  Ekapp,  Beed,  Woodhull,  Clement,  Dodd,  Greek, 
Lilly,  Wales. — 12. 

For  reversal  —  None. 


Cole  v.  Bebby. 

(1«  Vroom,  a06w) 

Sale — eonditional  -^  title  a$  affain$t  eredUor$  ofpuTeha9er. 

Whei«  penonal  property  iji  sold  and  deUvered  on  credit  on  the  agreement 
that  title  is  not  to  paas  until  payment  is  complete,  the  pnrchaaer  has  no 
interest  snlject  to  ezeontion  of  his  creditors.* 

TRESPASS.     The  opinion  states  the  case.     The  defendant  had 
judgment  below. 

R.  S.  Kuhly  for  plaintiff  m  certiorari. 

C,  Van  Syehely  contra. 

*■     ■'  ■  — ^i—^»  ■■■»■■■■— M^ 

*  See  Qm6ai  r,  Fairbrother  OS  B.  I.  888),  84  Am.  Bep.  681. 
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DBPUBy  J.  Cole  saed  Berry  in  trespaBs  for  seiziDg  and  selling  a 
sewing  machine.  Berry,  as  one  of  the  constables  of  the  oounfcf  of 
Hunterdon,  seized  and  sold  the  machine  under  and  by  Tirtae  of  % 
writ  of  attachment  issued  out  of  the  justice's  court  against  ooe 
Onstave  WetzeL  Oole  was  the  owner  of  the  machine.  He  entered 
into  a  contract  for  the  sale  of  it  to  Wetzel,  the  terms  of  which 
appear  in  the  following  agreement  in  writing : 

''  Akkakdale,  June  261k,  187(1 

'^  Whkbeas,  The  subscriber  have  this  day  punshased  of  Josiah 
Cole  one  Domestic  sewing  machine,  for  the  sum  of  fifty-fiye  doUan, 
for  which  I  have  given  fifteen  dollars  in  cash,  and  my  note  for 
forty  dollars,  payable  in  installments  of  fiye  dollars  a  month,  and  I 
have  allowed  him  to  take  the  machine  in  his  possession.  Now  it  i» 
agreed  that  the  said  machine  is  to  be  and  remain  the  property  of 
the  said  Oole,  and  be  subject  to  his  contiol,  until  the  smbb  i» 
actually  paid  for  in  cash. 

«*  Quota VB  Wetzil." 

Oole  delivered  the  machine  to  Wetzel  under  this  arrangemeot, 
and  it  was  in  the  possession  of  the  latter  when  it  was  levied  on  bf 
the  defendant  For  the  tI6,  which  by  the  agreement  was  psyible 
in  cash,  Wetzel  gave  a  due-bill  payable  in  eight  days.  For  the  bal- 
ance of  the  contract  price  Wetzel  gave  a  note  payable  according  to 
the  terms  of  the  agreement.  JN'either  the  >due-biU  nor  the  note  baa 
been  paid.  On  the  trial  the  court  gave  judgment  for  the  defend- 
ant, on  the  ground  that  the  written  agreement  was  fraudulent  and 
void,  and  that  the  plaintiff  had  no  title  to  the  machine  when  it  vaa 
attached 

The  agreement  is  inartistically  drawn.  It  leaves  it  in  some 
doubt  whether  in  legal  import  the  paper  is  tobe  considerBdaaa 
''mortgage,  or  conveyance  intended  to  operate  as  a  mortgage,'^ 
within  the  d9th  section  of  the  act  concerning  mortgages  (Bct., 
p«  709),  or  as  containing  the  terms  of  a  contract  of  sale  betweea 
the  parties.  The  court  below  evidently  regarded  it  in  the  latter 
aspect,  for  there  is  no  mention  in  the  case  of  the  filing  or  non- 
filing of  the  instrument  as  a  chattel  mortgage.  Taken  in  oonneo- 
rion  with  the  other  evidence,  the  transaction  is  susceptible  of  snch 
an  interpretation,  and  I  will  adopt  that  construction  for  presNit 
purposes.    I  do  so  the  more  readily  as  either  construction  preaenta 
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for  examination  the  soundness  of  the  reason  on  whieh  the  judg- 
ment of  the  court  was  based. 

The  legal  proposition  which  entered  into  the  judgment  below  is 
either  that  a  contract  for  the  sale  of  a  chattel,  followed  by  delivery 
to  the  vendee,  passes  title  to  the  vendee,  although  it  be  one  of  the 
terms  of  the  contract  that  the  title  shall  not  pass  until  the  contract 
price  be  paid,  or  that  such  an  agreement  is,  per  se,  fraudulent  and 
void  as  against  creditors  of  the  purchaser. 

Neither  of  the  foregoing  propositions  contains  a  correct  exposi- 
tiou  of  the  law.  No  rule  of  law  is  better  settled  than  that  in  the 
sale  of  chattels  pi;pperty  will  pass  or  not,  according  to  the  intention 
of  parties,  as  expressed  in  the  contract  of  sale.  '*  It  is  a  general 
rale  that  when  a  man  hath  a  thing  he  may  condition  with  it  as  he 
wilL"  Shep.  Touch.  118.  Mr.  Benjamin  states  the  general  rule 
in  this  language:  ^^  Where  the  buyer  is  by  the  contract  bound  to  do 
any  thing  as  a  condition,  either  precedent  or  concurrent,  on  whicli 
the  passing  of  the  property  depends,  the  property  will  not  pass 
until  the  condition  be  fulfilled,  even  though  the  goods  may  have 
been  actually  delivered  into  the  possession  of  the  buyer."  Benj. 
on  Sales,  222. 

Payment  of  the  contract  price  is  one  of  the  most  usual  conditions 
on  which  the  transfer  of  title  depends.  It  is  generally  a  condition 
to  be  performed  simultaneously  with  delivery.  If  such  he  the  con- 
tract, a  waiver  of  the  condition  may  be  presumed  from  an  uncon- 
ditionid  delivery,  without  exacting  payment,  and  in  the  absence  of 
explanatory  proof,  the  property  will  vest  in  the  purchaser.  2  Kent 
Com.  496;  Smith  v.  LynsSj  1  Seld.  41;  Carleton  v.  Sumner,  4  Pick. 
516;  Smiih  v.  Dennie,  6  id.  262-266  >.17  Am.  Dec  368;  Farlow  v.  Mlis, 
15  Qray,  229.  But  where  the  delivery  is  conditional,  as  where  the  par- 
ties have  stipulated,  that  notwithstanding  delivery  the  title  shall  not 
pass  until  the  contract  price  be  paid,  property  in  the  chattel  will  not 
pass  to  the  vendee  until  payment  be  made.  The  vendor's  title  is  not 
divested  by  a  conditional  delivery,  if  the  terms  of  sale,  with  respect 
to  payment,  be  not  complied  with,  jy  Wolf  v.  Babbett,  4  Mas.  280; 
Copland  V.  Boequety  4  Wash.  C.  0.  588;  The  Oriole,  1  Sprague,  31; 
Pars,  on  Oont.  537.  In  Ballard  v.  Burgett,  40  N.  Y.  314,  Geovbb, 
J.,  styles  such  a  contract  an  executory  agreement  that  the  title 
shall  pass  on  the  happening  of  the  stipulated  event — the  payment 
of  the  price.  Mr.  Story  distinguishes  it  from  a  purely  executory 
contract  in  this  particular:  that  an  executory  contract  ig  absolutely 
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to  sell  at  a  future  time,  and  a  conditional  contract  is  conditionally 
to  sell.  In  the  one  case,  he  says  the  performance  of  the  contract  is 
suspended,  and  transferred  to  a  future  time;  in  the  other,  the  Terr 
existence  and  performance  of  the  contract  depends  upon  a  contin- 
gency.    Story  on  Cont.,  §  246. 

As  between  the  immediate  parties  to  the  contract,  the  principle 
above  mentioned  is  inflexibly  adhered  to.  There  is  some  diyenity 
of  views  with  respect  to  its  application  as  against  creditors  of  tbe 
vendee  and  bona  fide  purchasers  from  him,  for  full  value.  In  some 
of  the  courts  it  has  been  held  that  conditions  in  contracts  of  sale, 
that  title  shall  not  pass  until  payment  of  the  pmt^hase^money,  are 
not  good  as  against  those  claiming  under  the  vendee  as  creditors  or 
purchasers,  when  possession  is  delivered  to  the  vendee.  Another 
class  of  cases  hold,  that  while  conditions  of  this  character  are  valid 
as  against  the  creditors  of  the  vendee,  t!icy  are  invalid  aa  against 
bona  fide  purchasers  from  him.  These  decisions  ure  the  outcome  of 
the  doctrine  that  upon  a  sale  of  chattels,  possession  inconsistent 
with  the  actual  title  is,  per  se,  fraudulent  and  void,  as  against  cn?d- 
itors  and  bona  fide  purchasers.  This  doctrine  is  not  in  force  in  thi^ 
State.  Our  courts  have  held  that  a  possession  which  is  consistent 
with  the  agreement  between  the  parties  is  not,  of  itself,  actnalljor 
constructively  fraudulent.  Runyon  v.  Oroshon,  1  Beas.  86;  Broad- 
way Bank  v.  McBlrath,  2  id.  24 ;  Miller  v.  Shreve,  5  Dutch.  250. 
A  vendor  who  delivers  possession  of  chattels  to  his  vendee,  under 
an  executory  contract  that  the  title  shall  pass  on  payment  of  the 
contract  price,  may  forfeit  his  property  by  conduct  which  the  Uv 
regards  as  fraudulent,  as  where  in  addition  to  possession,  hedotfaes 
the  vendee  with  an  apparent  title,  on  the  faith  of  which  third  per- 
sons are  induced  to  act  in  giving  credit  or  in  becoming  parchasers, 
or  where  he  knowingly  permits  the  vendee  to  exercise  acts  of  own- 
ership over  the  property,  inconsistent  with  only  a  qualified  right  of 
possession,  to  the  injury  of  others.  In  such  cases,  the  question  of 
fraud  becomes  one  of  fact,  to  be  decided  by  a  jury  upon  the  ciitnm- 
stances  of  the  particular  case.  But  where  the  case  presents  no  other 
features  than  that  the  vendor  has  entered  into  a  contract  of  sale  on 
credit,  and  has  delivered  the  goods  to  the  vendee,  upon  an  agree- 
ment that  they  shall  remain  the  property  of  the  vendor  until  paj* 
ment  of  the  purchase-money,  the  property  in  the  goods  remains  in 
the  vendor  until  payment  be  made,  without  being  subject  to  execu- 
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tion  at  the  suit  of  the  creditors  of  tho  vendee,  and  the  title  of  tlie 
Tender  is  preferred  to  that  of  purchasers  from  the  vendee. 

Poeeession  by  the  vendee,  under  a  contract  of  sale  containing  a 
stipalation,  whether  verbal  or  in  writing,  that  the  property  shall 
not  pass  until  payment  of  the  contract  price,  is  not  fraudulent,  and 
creditors  of  the  vendee  cannot  seize  the  property  under  execution 
until  the  condition  be  performed.  Bump  on  Fraud.  Con  v.  150. 
In  Hemng  v.  ffcppock,  15  N.  Y.  409,  the  plaintiff  delivered  a  safe 
to  Brooks  &  Hopkins,  on  a  contract  of  sale  as  follows: 

"  New  York,  February  6,  1852. 

*'  Received  from  Silas  0.  Herring  one  Salamander  patent  safe. 
No.  4910,  delivered  to  us  this  day,  under  a  bargain  for  the  sale 
thereof,  and  for  which  we  have  given  our  note  at  six  months  for 
$235.  And  it  is  expressly  understood  that  Herring  neither  parts 
with,  nor  do  we  acquii*e  any  title  to  said  safe,  until  said  note  is  fully 
paid ;  and  in  case  of  default  in  the  payment  thereof,  at  maturity, 
said  Herring  is  hereby  authorized  to  enter  our  premises  and  take 
and  remove  said  safe,  and  collect  all  reasonable  charges  for  the  use 
of  the  same.  "  Bkooks  &  Hopkins.'' 

Brooks  &  Hopkins  failed  to  pay  the  note  mentioned  in  the  agree- 
ment, and  on  the  9th  of  August,  1852,  it  was  protested  for  non- 
payment. On  the  26th  of  June,  1852,  the  safe  was  seized  and  sold 
by  the  sberifiH,  under  executions  against  Brooks  &  Hopkins.  In  an 
action  for  wrongfully  taking  and  converting  the  safe,  the  court 
held  that  under  the  contract  in  question,  the  property  of  the  vendor 
was  not  divested,  and  that  he  could  recover  its  value  of  the  execution 
creditor,  by  whose  direction  the  safe  was  sold,  under  an  execution 
against  the  vendee.  In  Coh  v.  Mami,  3  N.  Y.  Sup.  Gt.  380,  the 
plaintilBb,  who  were  dealers  in  pianos,  shipped  a  piano  to  one  Jenne, 
under  an  agreement  that  the  piano  should  remain  the  property  of 
the  plaintiffs  till  paid  for,  and  that  if  Jenne  made  sale  of  the  piano* 
he  should  remit  proceeds  sufficient  to  pay  a  note  he  gave  for  the 
contract  price.  It  was  held  as  against  an  execution  creditor  of  the 
consignee,  that  title  did  not  pass  from  the  consignor,  and  that  the 
property  was  not  liable  to  levy  aad  sale  under  an  execution  against 
the  consignee. 

As  to  creditors,  a  sale  and  delivery  of  a  chattel,  on  condition  that 
the  title  shall  remain  in  the  vendor  until  the  price  be  paid,  vests 
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no  title  in  the  vendee  before  payment,  which  shall  be  sabjcct  to 
levy  under  an  execution  against  the  vendee.  Marsion  v.  Baldwin^ 
17  Mass.  606  ;  Blanchard  v.  Child,  7  Gray,  155  ;  Porter  y.  FeiUnplL 
12  N.  H.  299 ;  McFarJand  v.  Farmer,   42  id.  386 ;  Oaylor  v.  Dyr, 

5  Or.  C.  C.  461 ;  Strong  v.  Taylor,  2  Hill,  326 ;  Fi>rhes  t.  Manh. 
15  Conn.  384-396. 

With  regard  to  purchases  from  a  vendee  in  possession  under  t 
contract  of  sale,  a  distinction  is  observed  between  the  vendor's 
right  to  rescind  the  sale  for  fraud,  and  his  right  to  resume  pooocttion 
where  goods  have  been  delivered  under  a  conditional  contract  of 
sale.  Where  the  sale  is  uiK)n  credit,  but  is  absolute  in  terms,  and 
the  vendor  intends  to  transfer  property  as  well  as  possessioc,  the 
property  passes  to  the  vendee,  by  the  contract  of  sale,  leaving  in 
the  vendor  only  a  right  of  rescission  for  fraud.  He  may,  iu  thst 
case,  re-possess  himself  of  the  property,  notwithstanding  a  ievj 
upon  it,  under  an  execution  against  the  vendee.  Williameon  v.  S. 
J.  8.  R.  R.  Co.,  2  Stew.  311.  The  title  passing  to  the  vendee,  bj 
the  contract,  and  being  vested  in  him  until  the  sale  be  disafBrmed, 
an  innocent  purchaser  for  value  may,  before  disaffirmance  of  the 
sale,  acquire  an  indefeasible  title,  though  the  sale  be  voidable  as 
between  the  original  parties.  White  v.  Garden,  10  C.  B.  919 ; 
Stevenson  v.  Netonham,  13  id.  285-302  ;  Mowrey  v.  Wal^  8  Cov. 
238  ;  Root  v.  French,  13  Wend.  570  ;  Hoffman  v.  Xoble,  6  Mete  68. 
But  where  the  vendee  is  injpossession  under  a  conditional  contrsct  of 
sale,  he  has  no  property  to  convey  to  a  purchaser,  and  the  vendors 
title  never  having  been  divested,  he  may  reclaim  the  property,  if  the 
condition  be  not  performed,  even  as  against  a  purchaser  for  valae 
in  good  faith.  In  Ballard  v.  Burgett,  40  N.  Y.  315,  the  oontest 
was  between  the  vendor  and  a  bona  fide  purchaser  of  the  prapertr 
from  the  vendee.  The  court  held  that  under  a  conditional  con- 
tract to  purchase,  one  of  the  terms  of  which  was  that  the  chattel 
which  was  delivered  to  the  vendee  should  remain  the  piopertj  of 
the  vendor  until  the  contract  price  was  paid,  the  title  remaiiied  in 
the  vendor  against  a  bona  fide  purchaser,  who  bought  of  the  Tddee 
in  good  faith,  and  paid  full  value,  without  notice  of  the  rights  of 
the  vendor.  Decisions  of  other  courts,  to  which  we  are  aocostomed 
to  look  for  correct  expositions  of  .the  common  law,  aie  to  the  saDie 
effect  Dresser  Mfg.  Co.  v.  Waterston,  3  Mete.  9 ;  Ooggitt  v.  Bert' 
ford  and  New  Haven  R.  R.  Co.,  3  Gray,  545  ;  Sargent  v.  Mdailf, 

6  id.  306 ;  Burbank  v.  Crooher,  7  id.  158  ;  Deshon  v.  Bigelaw,  8  ii 
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159 ;  ffirseham  v.  Canney,  98  Mass.  149  ;  Zuchtman  y.  Roberts^  100 
id.  53;  8.  c,  12  Am.  Eep.  063  ;  Benner  y.  Pufer,  114  Mass.  376 ; 
irWoifY.  Babbeity  4  Mas.  289  ;  Copland  v.  Bosquet,  4  Wash.  G.  G. 
508;  TibMts  y.  TowU,  12  Me.  341 :  Haven  t.  Emery y  33  N.  H.  ^^^ 
EimbaB  t.  Jackman,  42  id.  242. 

The  cases  cited  above  as  holding  the  doctrine,  that  on  a  conditional 
sale  property  continues  in  the  vendor  as  against  creditors  of  and 
purchasers  from  the  vendee,  though  possession  is  delivered  to  the 
latter,  are,  it  seems  to  me,  founded  on  correct  principles.  In  Pcnn- 
sylvania,  a  distinction  is  taken  between  delivery  under  a  bailment, 
with  an  option  in  the  bailee  to  purchase  at  a  named  price,  and  a 
delivery  under  a  contract  of  sale  containing  a  reservation  of  title  in 
the  vendor  until  the  contract  price  be  paid,  it  being  held  that 
in  the  former  instance  property  does  not  pass  as  in  favor  of  cred- 
itors and  purchasers  of  the  bailee,  but  that  in  the  latter  instance 
delivery  to  the  vendee  subjects  the  property  to  execution  at  the 
suit  of  his  creditors,  and  makes  it  transferable  to  bona  fide  purchas- 
ers. Chamberlain  v.  Smithy  44  Penn.  St.  431 ;  Rose  v.  Story y  1 
id.  190;  Martin  Y.  Mathiot,  14  S.  &  B.  214;  Haah  v.  LindermaUy  64 
Penn.  St  499.  This  distinction  is  discredited  by  the  great  weight 
of  authority,  which  puts  possession  under  a  conditional  contract  of 
sale  and  possession  under  a  bailment  on  the  same  footing  —  liable 
to  be  assailed  by  creditors  and  purchasers  for  actual  fraud,  but  not 
fraudnlent  per  se.  Besides  the  cases  already  cited  on  that  subject, 
numerous  decisions  of  like  import  are  referred  to  by  Mr.  Perkins 
in  his  edition  of  Benjamin  on  Sales,  §  320,  note.  From  the  hypoth- 
esis that  inter  partes  no  title  passes  to  the  vendee  under  a  contract 
of  sale  which  is  conditional  as  to  the  transfer  of  title  until  the  con- 
dition is  performed,  the  only  deduction  that  can  rationally  be  made 
is  that  in  such  a  transaction. the  title  of  the  vendor  must  also  pre- 
vail over  the  rights  of  the  creditors  of  a  purchaser  from  the  vendee, 
whose  rights  cannot  rise  higher  than  the  source  from  which  they 
are  derived,  unless  they  can  show  a  title  superior  to  that  of  the 
vendee  whom  they  represent,  arising  from  some  conduct  of  the 
vendor,  which  the  law  denominates  as  fraudulent.  Possession  is 
evidence  of  title,  but  is  not  title,  and  in  this  State  possession  by  a 
party  not  in  accordance  with  the  actual  state  of  the  title  is  not  per 
M  fraudulent. 

The  judgment  should  be  reversed. 

Judgment  reversed. 
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Aathoritj  in  a  manieipal  corporation  to  regulate  and  lioenae  the  bnsiaMB  o( 
peddling  does  not  warrant  a  tax  apon  each  baBineeii,  oBpedalljr  when  itdli- 
eriminates  against  non-residente.    (8eenoU,p.  SSSb.) 

CONVIOTION  of  peddling  without  a  lioenae.      The  opinioo 
states  the  case. 

ffenry  O.  Clayton^  for  proeecnton 
F.  K.  PorteTy  for  defendant 

Enapp,  J.  The  writ  in  this  case  brings  np  for  reriew  the  coa- 
Tiction  of  the  prosecator  upon  a  complaint  made  by  Angnstiu  C. 
Viger^  before  Aagnstns  G.  Lane,  a  police  jnstioe.  The  ofieoK 
charged  against  him  was  a  violation  of  the  twelfth  section  of  a 
certain  ordinance  of  the  Long  Branch  commissioners,  entitled, 
''An  ordinance  concerning  licenses.''  The  section  prorides  tint 
''no  person  shall  hawk  or  peddle  any  merchandiBe,  fish,  fraitor 
provisions  of  any  description  in  the  limits  of  the  jarisdictioo  <A 
this  commission^  or  shall  drive  any  peddler's  wagon,  cart,  or  any 
vehicle  nsed  in  delivering  goods,  wares  or  merchandiae  themn, 
without  being  licensed  by  the  chairman  of  this  board,  as  herein- 
before provided,  under  a  penalty  of  ten  dollars  for  each  and  eTeit 
offense." 

The  first  section  authonzes  the  chairman  of  the  commission  to 
"grant,  under  his  hand  and  seal,  to  so  many  and  such  persons  u 
he  shall  think  proper,  licenses  to  carry  on  trade  or  business,  or  to 
drive,  in  the  capacity  of  hucksters,  hawkers  and  peddlers,  witUn 
said  limits."  The  fifth  section  provides  that  *' there  shall  be 
charged  to  each  and  every  person  who  shall  have  been  a  resideofi 
within  the  limits  of  the  jurisdiction  of  the  commission  for  six 
months  prior  to  making  application  for  such  license,  and  paid  to 
the  city  clerk  issuing  the  same  the  following  sums,  to  wit:  foreadi 
and  every  hawker  and  peddler,  with  the  privilege  of  using  one  pe<l* 
dler's  wagon,  the  sum  of  three  dollars,  and  for  each  additional 
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wagon  the  sum  of  three  dollars;  for  each  and  every  wagon  or  other 
Tehide  employed  or  need  by  dealers  or  merchants  in  the  delivery  of 
goods,  wares  and  merchandise,  the  snm  of  two  dollars;  and  that 
there  shall  be  charged  to  each  and  every  person  who  shall  not  have 
been  a  resident  within  the  limits  aforesaid  for  six  months  prior  to 
making  such  application,  the  following  sums:  for  each  and  every 
hawker,  huckster  and  peddler  using  one  peddler  wagon  the  sum  of 
ten  dollars,  and  for  each  additional  wagon  the  sum  of  ten  dollars ; 
for  each  and  every  wagon  or  other  vehicle  employed  by  dealers  or 
merchants  in  the  delivery  of  goods,  wares  or  merchandise,  the  sum 
of  ten  dollars.''  The  remaining  portions  of  the  ordinance  are 
devoted  to  regulating  the  prices  to  be  charged  for  hacks  and  other 
vehicles,  and  the  conduct  and  deportment  of  the  driyers.  The 
reasons  assigned  for  reversing  the  judgment  of  conviction  are  not 
baaed  upon  any  alleged  irregularities  in  procedure,  but  are  directed 
against  the  validity  of  the  ordinance  under  which  the  prosecution 
was  had.  They  are,  first,  tliat  it  is  not  an  ordinance  for  the  regu- 
lation of  the  subjects  of  which  it  treats,  but  one  for  their  taxation 
when  no  power  is  conferred  upon  the  corporation  to  impose  such 
tax ;  second,  that  regarded  as  a  police  regulation  it  is  unequal  and 
unjust  in  that  it  makes  unwarranted  discriminations  between  citi- 
zens possessed  of  equal  rights  in  the  pursuit  of  the  same  legitimate 
business.  The  prosecutor  was  not  a  resident  within  the  territorial 
jurisdiction  of  the  Long  Branch  commissioners,  and  had  refused  to 
pay  a  license,  as  required  by  the  said  ordinance,  and  the  conviction 
in  his  case  was  a  proper  one  if  the  ordinance  is  valid. 

^  The  Long  Branch  Commissioners  **  were  created  a  corporation 
by  act  of  the  legislature  in  1867,  and  took  certain  special  powers  of 
control  over  this  summer  resort.  Since  then  its  powers  have  been 
enlarged  by  various  supplements,  some  ten  or  more  in  number. 
The  latest  supplement  was  passed  in  1875.  The  power  is  claimed 
under  it  to  establish  the  ordinance  in  question.  The  33d  and  34th 
sections  of  the  last-mentioned  act  give  power  of  regulation  and  con- 
trol over  a  large  number  of  specially-named  subjects,  and  authorize 
provision  by  ordinance,  by-laws,  etc.,  for  the  general  welfare  of  the 
town.  No  express  warrant  is  pyen  by  the  charter  to  require  a 
license  to  be  taken  out  by  persons  pursuing  the  business  of  the 
prosecutor. 

Conceding,  as  both  sides  in  this  case  seem  to  do,  that  cither 
under  these  acts  or  in  virtue  of  the  ordinary  powers  of  local  goT« 
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ernment  belongiug  to  such  corporations,  through  which  it  nuy 
adopt  rales  and  regulations  proper  for  the  good  goTernment  of  the 
municipality^  the  business  of  such  persons  may  be  regulated  and 
controlled  without  express  authority  so  to  do,  and  conceding  tbftt 
requiring  a  license,  as  a  condition  to  the  pursuit  of  the  business,  is 
an  appropriate  method  of  regulating  its  prosecution,  it  is  a  right  of 
regulation  merely  belonging  to  that  branch  of  municipal  govern- 
ment known  as  its  police  power;  Authority  under  a  charter,  to 
pass  by-laws  and  ordinances  to  license,  control,  regulate,  or  pro- 
hibit a  business  or  traffic,  within  a  municipality,  gives  no  power  to 
impose,  a  tax  for  revenue  purposes.  The  powers  are  essentiaUj 
different  and  distinct  They  may  be  unitedly  exercised,  if  snch 
appears  to  be  the  legislative  will,  but  between  them  there  is  no 
necessary  or  legal  connection.  Freeholders  of  Essex  v.  Barber,  i 
Halst  64.  In  the  recent  case  of  North  Hudson  Co.  Railway  r. 
HoboJceUy  12  Vroom,  71,  where  this  question  received  full  considera- 
tion, and  many  authorities  are  collected,  Mr.  Justice  Depue  re- 
marks upon  the  almost  entire  unanimity  of  the  courts,  in  denial  of 
the  ability  of  municipal  governments  to  use  the  power  of  licensing 
as  a  i*evenue  measure,  unless  a  legislative  intent  is  manifested  tliat 
such  power  may  be  used  for  that  purpose. 

Is,  then,  the  ordinance  in  question^  so  far  as  it  relates  to  the 
prosecutor  and  those  persons  of  like  employment^  a  matter  of  local 
police,  or  is  it  an  exercise  of  the  power  of  taxation  for  revenue? 
If  the  latter^  it  is  void  and  inefficacious  to  maintain  this  oonric- 
tion.  That  there  is  no  legislative  authority  given  to  the  corpora-  . 
tion  to  impose  a  tax  upon  this  or  any  other  sort  of  trade,  is  clearij 
discoverable  upon  an  examination  of  its  charter  provisions;  thej 
contain  no  such  grant  of  power.  When  the  grant  is  not  made  for 
revenue,  but  for  regulation  merely,  a  fee  for  license  may  be  exacted, 
but  it  should  not  exceed  the  necessary  or  proper  expense  of  issuing 
the  license.  The  fee  must  necessarily  be  prescribed  in  adrance, 
and  must  therefore  be  based  upon  estimation.  The  fact  that  the 
license  fee  is  payable  into  the  treasury  of  the  municipality,  pro 
vided  the  fee  be  a  reasonable  one,  does  not  impress  it  with  the 
character  of  a  tax.    Johnson  v.  Philadelphiay  60  Penn.  St.  445. 

It  may  not  be  easy,  in  every  case,  to  determine  with  precision, 
from  the  amount  of  the  fee  charged,  whether  it  is  intended  as  a 
regulation  or  a  tax,  and  all  reasonable  intendment  should  be  in 
favor  of  its  fairness  and  justness  as  a  fee.    A  license  fee  of  $3  for 
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hucksters^  hawkers,  and  peddlers,  under  the  ordinance,  is  demanded 
of  persons  who  have  resided  for  six  months  within  the  municipality; 
Assuming  this  to  be  a  reasonable  fee  for  one  so  residing  in  the 
town,  upon  what  principle  can  a  charge  of  $10  against  one  who  has 
not  resided  there  for  six  months,  or  who  resides  outside  of  its 
limits,  be  demanded  as  a  license  feeP    What  circumstances  inci- 
dent  to  the  one  can  subject  the  public  officers  to  greater  burden  or 
trouble  in  considering  and  granting  license,  than  those  belonging 
to  the  other?    Again,  it  may  be  asked  why  should  the  use  of  each 
additional  wagon  by  him  so  liicensed  call  for  an  additional  license 
fee?    It  could  not  be  charged  for  the  use  of  the  public  streets; 
that  would  be  a  road  tax,  imiK)sed  not  in  a  manner  authorized  by 
law.    If  a  license  fee  of  13  is  adequate  indemnity  to  the  town  for 
the  costs  of  issuing  tlie  license,  in  the  case  of  the  six  monthsVresi- 
dent,  I  can  conceive  of  no  circumstance  that  makes  it  inadequate 
indemnity  in  the  other  case.     In  Kipp  y.    City  of  Paierson,  2 
Dutch.  298,  under  authority  in  the  charter  of  the  city  to  pass 
ordinances  regulating  its  general  police,  an  ordinance  passed  exact- 
ing a  fee  of  five  cents  for  each  use  of  the  public  streets  of  Piiterr 
son,  to  sell  hay,  wood,  or  country  produce,  or  other  articles  usually 
sold  in  open  market,  was  held  to  be  unreasonable  as  a  tegulation, 
and  illegal,  because  it  was  a  tax.     In  9Me  v.  City  of  ffoboheuy  4 
Vroom,  280,  it  was  held,  that  undeir  a  charter  giving  authority  to 
the  common  council  to  regulate  the  building  of  vaults,  an  ordi- 
nance requiring  owners  of  lands  to  obtain  permits  for  the  erection 
of  vaults  in  front  of  their  premises,  in  the  sti'eets,  and  requiring 
payments  therefor,  graduated  by  the  area  of  the  vaults,  was  not  a 
police  regulation,  but  a  tax  upon  the  owners  of  the  lands. 

It  is  difficult  to  escape  the  conclusion,  I  think,  drawn  from  the 
whole  tenor  of  this  part  of  the  ordinance,  that  its  purpose  is  to  tax 
these  occupations  for  the  benefit  of  the  treasury.  It  is  irreconcila- 
ble with  any  other  theory.  By-laws  or  rules  directing  the  manner 
of  using  the  public  streets  by  such  persons,  prohibiting  the  use  of 
horns  or  bell  in  the  public  streets,  or  the  public  outcry  of  vendors, 
and  restrictions  of  like  character,  are  properly  regulations.  And 
when  authority  is  given  to  require  the  possession  of  a  license,  as  a 
'Condition  for  selling,  a  reasonable  fee,  to  cover  probable  expenses, 
can  be  demanded.  But  the  exaction  of  sums  in  excess  of  such  ex- 
penses, and  graduated  by  the  amount  of  business  done,  can  be 
nothing  else  than  a  tax  upon  such  business.  I  think  this  ordinance^ 
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80  far  as  it  aflfeots  the  proeeoator  and  tboee  of  his  class,  is  void,  as 
one  having  for  its  leading  purpose  taxation  for  revenue. 

This  conclusion  leaves  the  prosecution  and  conviction  against  tlie 
defendant  without  foundation  to  stand  upon .  I  am  of  opinion 
that  the  other  objection  is  equally  fatal  to  it,  viz.,  ^that  it  is  un- 
reasonable as  a  regulation,  in  its  discriminations  between  citisens 
residing  in,  and  those  outside  the  limits  of  the  corporation."  Its 
direct  tendency  is  to  create  monopoly. 

The  corporation  is  not  endowed  with  power  to  pass  ordinances 
in  restraint  of  trade.  J^ipp  ▼•  PaUrsony  gupra;  Dunktm  r. 
Bochester,  5  Cow.  46!^ 

The  control  it  may  exercise  over  business  and  trade  is  such  only 
as  belongs  to  the  necessities  and  demands  of  local  government,  soch 
as  have  relation  to  the  general  prosperity  of  the  citizen,  the  public 
health,  order  and  morals  of  the  community.  It  cannot,  outside  of 
these  considerations,  enter  into  the  arena  of  business  competition, 
to  advance  a  favored  class  and  retard  others.  All  citizens  in  par- 
suit  of  legitimate,  honest  occupations,  stand  equal  before  the  Iiv, 
and  a  police  power  intrusted  to  a  corporation  is  unreasonably  exer* 
cised  in  making  invidious  distinctions  between  citizens  endowed 
with  equal  rights.  It  is  incompetent  for  this  board  of  commission* 
ers,  intrusted,  as  it  is,  with  the  rule  in  local  municipal  ai&un»  to 
erect  walls  of  exclusion  against  citizens  without  its  limits,  or  ob- 
struct free  commerce  and  trade  between  them  and  its  own  inhabit- 
ants. No  consideration  has  been  given  to  the  question  whether, 
under  the  powers  granted  to  this  municipality,  it  derives  anysn- 
thority  to  require  or  grant  licenses,  in  this  business,  or  exact  license 
fees.  The  question  has  not  been  discussed  in  the  brief  of  coansel 
or  embraced  in  the  reasons  filed,  but  it  may  be  remarked  that  all  its 
authority  in  this  regard  must  rest  in  warrant  from  the  State.  I  think 
the  tenor  of  the  cases  is  to  the  effect  that  power  to  license  muA 
come  by  direct  grant,  and  cannot  be  taken  by  implication.  Goolef 
on  Tax.  408.  So  much  of  the  ordinance  as  applies  to  the  proeeentor 
is  illegal  and  void,  and  the  judgment  against  him  must  be  reversed 

Judffmeni 


NoTB  BT  TBI  RxpoRTBR.— This  WAS  foUowod  bj  the  tame  court  In  SiaU  ▼.  Maifor  ^  S^ 
Brungwfckt  not  yet  reported.  The  following  Is  an  abstract  of  that  dedskm:  In  IhocIV 
charter  of  New  Brunswick  the  common  councfl  is  empowered  to  pass  ordinaaees  to  Bus* 
and  regulate  carmen,  hawkers,  peddlers,  aoctioneerB,  pawnbrokers.  Junk-ahop  kecpcA 
and  others.  Held,  that  under  this  grant  of  power  the  right  of  taxation  foriLimfi  V^ 
po8e«  is  not  conferred.    It  Is  purely  m  polloe  power,  and  must  be  exerdeed  fbr  Ihe  povo* 
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of  mpdation.  TlM  citj  may  be  InoldaiUUy  benefited  Iqr  the  Imposition  of  flnee  end  pen- 
•Klee,  bat  they  muet  be  reeooniihle  and  appropriate  to  the  rogulation  of  the  various  pur- 
suits enumerated.  Any  attempt  to  establish  a  fiseal  scheme  under  the  grant  is  without 
anthortly  of  law.  K^pp  t.  Plottersom  %  Dutch.  898 :  State  ▼.  Hohnken,  4  Vroom,  S80.  In 
JVmtIt  Hudsofi  BaatcayT,  Hnboften,  12  id.  71,  it  is  held  that  the  Uoense  fto  should  be 
placed  within  the  limit  of  the  necessary  or  probable  expense  of  issuing  the  license  and 
inspecting  and  regulating  the  business  the  Uoense  covers.  A  power  to  **  regulate  the 
erection,  continnanpe,  and  use  of  slaoghter-hooses  "  in  a  dty  Inoludes  the  power  of  pro- 
hfbitliD«  within  speelfled  limits  or  localities.  Otmin  v.  People,  tt  N.  T.  981.  Seenote^ai 
Bep.901. 


Wood  y.  Shbldok. 

(la  Vroom,  421.) 

Sale — eertffUaie  of  itMbUdnfiu  of  corporation  —  implied  vMtrras^, 

The  phdntiffin  good  faith  purehaaed  of  defendant  a  non-negotUhle  certificate 
of  scrip  divideiid  of  a  corporation.  The  certificate  had  heen  illegall j  isBned, 
and  so  decreed  l^  the  Court  of  Chancery.  EM^  that  plaintiff  could  recover 
the  porrhaee  money  from  defendant. 


oase.    The 


ERBOB  to  Supreme  Coart    The  opinion  states  the 
plaintiff  had  judgment  below. 

P.  L.  VoorhieSj  for  plaintiff  in  error. 

F.  A,  Johnson  axii  H.  C,  Pitney y  for  defendant  in  error. 

Bbaslxy,  C.  J.  The  problem  which  the  conrt  is  called  on  to 
soWe,  in  this  case,  arises  out  of  the  following  transaction:  The  de- 
fendants, in  the  oonrt  below,  and  who  are  now  the  plaintiffs  in  this 
writ  of  error,  were  stockholders  in  the  Citizens'  Ghu  Light  Com- 
pany of  Newark,  when  the  board  of  directors  of  that  corporation 
passed  a  resolution  declaring  a  scrip  dividend  of  ten  per  cent  on 
the  amount  of  the  capital  stock,  with  interest,  payable  at  the  option 
of  the  company,  and  in  pursuance  thereof,  issued  to  the  defendants 
the  certificate  set  out  in  the  special  verdict,  and  which  through 
the  mediation  of  a  broker  was  purchased  of  them  by  the  plaintiff. 
This  instrument  certifies  that  the  defendants  are  entitled  to  the 
sum  of  11,640,  ''  payable  ratably  with  other  certificates  issued  pur- 
suant to  said  resolution,"  at  the  pleasure  of  the  company,  with  in- 
terest at  the  rate  of  seven  per  cent  per  annum.  It  is  further  found, 
that  in  a  certain  suit  in  the  Conrt  of  Chancery,  that  this  nnd  the 
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other  certificates  of  indebtedness  of  the  same  class,  were  illegailj 
and  fraudulently  issued,  and  it  was  decreed  that  they  should  be  de- 
livered up  to  be  cancelled.  This  having  been  done,  the  defendant 
in  error  brought  this  action  to  recover  the  money  paid  by  him  in 
this  transaction. 

The  defense  set  up  to  this  claim  is,  that  there  was  no  warranty 
annexed  to  this  sale,  and  that  the  plaintiff  got  the  certificate  of  in- 
debtedness, which  was  the  thing  he  bargained  for. 

But  this  position  rests  plainly,  I  think,  on  a  false  basia  Tbe 
plaintiff  did  not  bargain  for  the  certificate,  but  for  the  money  of 
which  the  certificate  purported  to  be  the  evidence  of  title.  It  serves 
to  simplify  the  point  to  keep  in  mind  the  circumstance  that  this 
certificate  is  not  a  negotiable  instrument,  so  that  the  rule  of  lav 
pertii^ent  to  this  matter  is  the  rule  that  applies  in  the  sale  of  an 
ordinary  uncommercial  chose  in  action.  The  legal  regulations 
Al^hibh  appertain  to  a  sale  of  such  an  interest  do  not  differ  from 
thbse  that  attend  the  sale  of  a  chattel.  If  a  persoh  sells  a  bond,  in 
the  absence  of  a  special  bargain,  the  legal  incidents  of  the  tiausac- 
tion  are  the  same  as  if  the  article  sold  had  been  a  horse.  In  both  io- 
^'StMiices',  ^nder  ordinary  circumstances,  there  is  an  implied  wariantj 
of  title  in  the  thing  sold,  by  the  vendor.  Mr.  Benjamin,  in  his 
work  on  Sales,  states  what  he  conceives  to  be  the  English  rule  at 
the  present  day,  in  these  words,  p.  557:  ''A  sale  of  personal  chat- 
tels implies  an  affirmation  by  the  vendor,  that  the  chattel  is  his, 
and  therefore  he  warrants  the  title,  unless  it  be  shown  by  the  facte 
^aaid  circtimstances  of  the  sale,  that  the  vendor  did  not  intend  to  as- 
sert ownership,  but  only  to  transfer  such  interest  as  he  might  have 
in'  the  chattel  sold."  This  is  the  well-known  American  doctrine. 
Applying  this  principle  in  the  present  instance,  it  is  clear,  that 
under  the  conditions  of  the  sale  the  defendants  by  the  mere  act  of 
iselhng  impliedly  held  out  that  the  title  to  this  money  was  in  them, 
and  the  certificate  itself  contained  that  averment  It  certified  that 
the  sum  mentioned  was  due  from  the  company  to  the  defendants, 
and  by  the  transfer  of  the  certificate  the  defendants  adopted  that 
statement  In  point  of  fact  there  was  no  debtor  money  due,  or 
corporate  liability  of  any  kind.  There  was  nothing  to  sell,  and  coo- 
jsequently  defendants  had  no  title  to  that  which  they  undertook  to 
sell.  The  ill-founded  belief  of  the  defendants,  that  they  were  pos- 
sessed of  a  good  title,  is  an  ingredient  of  the  case  of  no  value,  for 
the  ground  of  recovery  is  not  deceit,  but  warranty. 
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Looking  thus  at  the  facta  before  the  court,  in  the  light  of  legal 
principles,  I  have  felt  no  difficulty  in  reaching  this  result,  nor  do 
the  authorities  appear  to  be  in  any  degree  adverse  to  such  a  view. 
The  only  case  to  which  my  attention  has  been  called,  that  seems  to 
wear  a  hostile  semblance,  is  that  of  Leitauer  v.  Ooldman,  72  N.  T. 
506,  but  on  examination  it  will  be  perceived  that  that  decision  is 
rested  on  a  circumstance  that  is  wanting  in  the  present  case,  for 
the  court  expressly  states  that  the  rule  adopted  and  enforced  is  ap- 
plicable only  to  a  contract  by  force  of  which  negotiable  paper  is 
transferred.  The  case  referred  to  decided  that  the  holder  of  a 
promissory  note,  which  was  tainted  with  usury,  and  was  therefore 
void,  could  not  be  held  liable,  he  having  transferred  it  for  a  valua- 
ble consideration,  and  without  knowledge  on  his  part  of  such  de- 
fect This  judgment  is  admittedly  supported  by  no  precedent,  and 
if  we  reason  by  analogy,  there  seems  to  be  strong  ground  to  call 
it  in  question;  but  as  the  authority  is  irrelevant  to  the  preisent  case, 
it  is  unnecessary  to  pause  upon  it 

The  other  decisions,  as  it  appears  to  me,  lay  down  principles  that 
favor  an  affirmance  of  the  present  judgment  Among  these, 
Young  v.  Oohy  3  Bing.  K  C.  724,  is  a  case  of  mark.  In  that 
case,  the  plaintiff  was  a  stock  broker,  and  had  sold  for  the  defend- 
ant four  Guatemala  bonds,  and  had  paid  him  the  price.  The  bonds, 
after  they  had  been  in  the  hands  of  the  purchaser  two  days,  were 
discovered  to  be  worthless,  for  want  of  being  properly  stamped  ; 
thereupon  the  broker  took  them  back,  and  having  reimbursed  the 
purchaser,  brought  suit  against  the  person  for  whom  he  had  made 
such  sale.  It  was  held  he  was  entitled  to  recover.  The  court,  m 
assigning  its  reasons  for  this  course,  said:  'Mt  seems  therefore  that 
the  consideration  on  which  the  plaintiff  paid  his  money  has  failed 
as  completely  as  if  the  defendant  had  contracted  to  sell  foreign 
gold  coin,'and  had  handed  over  counters  instead ."  In  the  case  now 
pending,  what  was  purchased  was  a  debt  due  from  this  gas  company, 
and  what  was  received  was  a  paper  which  at  the  time  had  no  value 
and  which  never  had  possessed  any. 

Oompertz  v.  Bartktt,  2  E.  &  B.  849,  is  a  case  noticeable  in  this 
connection.  An  unstamped  bill  of  exchange,  indorsed  in  blank, 
was  sold  without  recourse  by  the  holder,  who  was  not  a  party  to 
the  bill.  The  instrument  proved  to  have  been  drawn  in  England, 
and  was  unavailable  for  want  of  a  stamp,  the  vendor  and  purchaser, 
at  the  time  of  the  sale,  being  both  alike  ignorant  of  the  defect 
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Ihe  decision  was  that  the  money  so  paid  for  the  billoonld  be  recoT- 
ei*etl,  the  ground  being  that  the  article  sold,  as  a  foreign  bill,  did  noc 
answer  the  description  by  which  it  was  sold.  In  the  present  case, 
the  thing  ostensibly  sold  had  never  had  a  legal  existence,  so  that  it 
could  not  correspond  with  its  description  at  the  timeof  sale.  It  will  be 
obseryed  that  these  two  cases  are  so  much  the  stronger  on  the  point 
in  question,  as  they  relate  to  commercial  paper,  which,  from  its  pe- 
culiar nature,  has  a  certain  merchantable  quality  attached  to  it,  so 
that  when  it  is  sold  without  recourse,  the  inference  is  not  altogether 
unreasonable  that  it  was  the  understanding  that  the  purchaser  as- 
sumed some  of  the  risks  touching  its  validity.  But  such  an  impli- 
cation is  entirely  out  of  place  where  the  transaction  is  an  assign- 
ment of  an  ordinary  chose  in  action,  for  then  the  thing  sold 
constitutes  the  entire  consideration  af  the  purchase^  the  bill  of  ssk 
or  certificate  of  transfer  having  no  separate  yalne  of  its  own. 

Nor  should  these  i*emarks  be  closed  without  a  reference  to  the 
important  case  af  Thrall  v.  Newell,  19  Vt.  208.  in  which  it  wu 
decided  that  an  assignment  that  described  the  instmment  assigned 
as  '*  a  note,"  amounted  to  a  warranty  that  such  note  was  a  valid  one 
so  far  as  respected  the  capacity  of  the  maker  to  enter  into  the  con- 
tract In  that  case,  the  note  was  void  because  of  the  insanitj  of 
the  drawer  of  the  note,  and  it  was  held  that  the  money  paid  for 
such  note  could  be  recovered.  The  court  also  express  a  very  decided 
opinion  that  if  the  affair  had  been  devoid  of  any  written  contnct, 
the  defendant  would  have  been  liable  to  repay  the  money  reoeifod 
by  him  for  such  void  instmment,  inasmuch  as  a  warranty  of  tfce 
legal  existence  of  the  note  would  have  been  implied  by  law  from 
the  sale  of  it. 

The  cases  cited  in  the  brief  of  the  counsel  of  the  plaintiff  in  er- 
ror appear  to  me  wanting  in  pertinency.  They  are  decisions  elnci- 
dating  or  enforcing  the  rule  of  caveai  empUn',  which  it  is  insisted 
applies  as  well  to  a  sale  of  stocks  as  to  chattels.  But  that  nk,  in 
all  cases,  is  applicable  only  to  the  quality  of  the  thing  sold,  and 
not  to  its  title.  So  it  has  no  relevancy  where  a  nonentity  has  been 
the  subject  of  a  sale.  The  precedents  cited  which  maintain  the 
principle  that  where  a  person  gets  what  he  intended  to  purchase, 
he  cannot  repudiate  the  bargain,  no  matter  how  worthless  the  thing 
so  obtained  may  be,  certainly  can  have  no  application  to  this  ease, 
in  which  the  vendee  did  not  get  what/  he  expected  to  get.  Botk 
parties  to  the  present  contract  thought  that  he  was  obtaining  a 
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Talid  obligation  of  this  gas  company,  binding  them  to  pay  this 

large  sum  of  money.     Instead  of  this,  a  nullity  was  passed  to  him. 

The  judgment  should  be  affirmed. 

Judgment  affirmed. 

For  affirmance — The  Chief  Justtor,  Dixon,  Enapp,  Maoib, 
Pakkbb,  Reed,  Soxtddeb,  Vak  IStckbl,  CLEMSifT,  Dodd,  GbesiiCp 
Lathkop,  Wales.  — 13 

For  reversal —  None. 


JoHNBOK  y.  Abnwine. 

(18  Vroom,  451.) 

Btidenee  —  »eeondary,  of  lo9t  toriting  —  aeareh. 

la  aa  aetUm  of  malidoiui  pitMecution  for  oaoBing  an  arrest  on  a  eriminal 
diaiige,  it  was  shown  that  the  Jostice  had  sent  the  original  complaint  with 
his  warrant  to  the  prosecutor;  that  they  were  last  seen  in  the  grand  jarjr 
room;  and  that  ansacoessfnl  search  had  heen  made  for  them  In  the  clerk's 
office  and  among  the  prosecator's  papers.  HM,  that  parol  evidenoe  of  their 
contonte  was  admissible. 

A  CTION  of  malicious  prosecution.    The  opinion  states  the  case. 

John  T,  Bird,  for  plaintiff  in  error. 
IL  S.  Kuhly  for  defendant. 

Depxtb,  J.  The  plaintiff  sued  the  defendant  for  a  malicious 
prosecution,  in  causing  his  arrest  on  a  charge  of  larceny.  To  prove 
that  the  defendant  instigated  the  proceedings  before  the  jusdce, 
the  plaintiff  relied  upon  the  fact  that  the  defendant  made  the 
complaint  before  the  justice,  on  which  the  warrant  was  issued. 
The  complaint  was  in  writing.  On  an  allegation  of  the  loss  of  the 
original  complaint  and  of  the  warrant,  sworn  copies  of  the  com- 
plaint and  warrant  were  admitted  in  evidence.  The  rulings  of  the 
judge  on  this  subject  gave  rise  to  a  bill  of  exceptions  and  to  this 
writ  of  error. 

The  case  was  tried  on  the  theory  that  sworn  copies  wero  admissi- 
ble only  as  secondary  eyidence,  and  thereforo  competent  only  on 
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proof  of  loss  of  the  originals.  I  will  so  consider  the  qnestioiis  ti 
present 

As  a  foundation  for  the  admission  of  the  copies  in  eYidenoe,  tiie 
plaintiff  proyed  by  the  justice  that  a  complaint  in  writing  vis 
made  before  him  by  the  defendant,  and  that  he  issued  the  wanut 
thereon,  and  that  he  gave  the  papers  to  the  defendant's  coaDseL 
The  counsel  of  the  defendant  testified  that  he  got  the  papers— the 
complaint  and  warrant — from  the  justice,  and  gave  them  totbe 
prosecutor  of  the  pleas ;  that  he  saw  the  papers  before  the  graid 
jury,  and  that  was  the  last  he  saw  of  them.  The  prosecutor  of  the 
pleas  testified  that  the  complaint  and  warrant  were  presented  to  the 
grand  jury,  and  that  the  last  he  saw  of  them  they  were  in  the 
hands  of  the  grand  jury.  He  further  testified  that  he  had  penoo- 
ally  made  search  for  the  papers  in  his  office,  and  oould  not  find 
them.  The  clerk  of  the  court  was  also  called  as  a  witness,  and  tes- 
tified that  he  had  searched  the  files  of  his  office  and  could  not  find 
these  papers;  that  he  does  not  remember  of  their  ever  being  there. 
The  plaintiff  was  arrested  on  the  17th  of  December,  1877,  and  the 
complaint  was  heard  and  disposed  of  by  the  grand  jury  at  the  tern 
of  April,  1879.  This  suit  was  commenced  in  May  following,  and 
came  on  for  trial  at  the  term  of  February,  1880. 

At  the  trial,  objection  was  made  to  the  admission  of  the  svorn 
copies  as  secondary  evidence,  on  the  ground  that  there  was  do 
proof  of  diligent  search,  or  of  the  loss  or  destruction  of  the 
originals.  On  the  argument,  the  contention  of  counsel  was  thai 
in  order  to  exhibit  the  diligence  required  in  the  search  for  the 
originals,  the  plaintiff  should  have  caused  search  to  be  made  m  the 
grand  jury  room,  and  if  the  papers  were  not  found  on  such  search, 
he  should  have  called  the  foreman  of  the  grand  jury  and  the  clerk 
of  the  grand  jury,  if  not  other  members  of  that  body. 

The  theory  on  which  evidence  of  a  secondary  grade  is  admitted 
is  that  the  production  of  the  primary  evidence  is  out  of  the  part/s 
power.  The  loss  or  destruction  of  a  paper  is  the  occasion  on  which 
this  rule  is  most  frequently  invoked,  yet  in  the  practical  applica- 
tion of  the  rule  to  lost  papers,  proof  of  loss  or  destruction  so  fallj 
as  to  exclude  every  hypotiiesis  of  the  existence  of  the  original  is 
not  required.  It  is  not  necessary  to  prove,  exhaustively,  that  the 
paper  nowhere  exists.  1  Whari  Ev.,  §  141.  The  questioD  is 
always  one  of  diligence  in  the  effort  to  procure  the  original,  befon 
evidence  of  its  contents  is  resorted  to.    As  a  general  rule,  tbe  partj 
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is  expected  to  show  that  he  has  in  good  faith  exhausted^  in  a  rea- 
sonable degree,  all  the  sources  of  information  and  means  of  dis- 
covery which  the  nature  of  the  case  wonld  naturally  suggest,  and 
which  were  accessible  to  him.  1  Taylor  £v.,  §  399;  1  Greenl. 
Ev.  558;  Simpson  v.  Daily  3  Wall.  460.  If  any  suspicion  hangs 
orer  the  instrument,  or  there  are  circumstances  tending  to  excite  a 
suspicion  that  it  is  designedly  withheld,  the  most  rigid  inquiry 
should  be  made  into  the  reasons  for  its  non-production,  but  where 
there  is  no  such  suspicion,  all  that  ought  to  be  required  is  reason- 
able diligence  in  the  efforts  to  obtain  the  original.  Mitior  v.  Til- 
Msan,  7  Pet  99.  Reasonable  search  is  sufficient,  although  it  does 
not  appear  that  every  possible  search  has  been  made.  Hart  v. 
Hart,  1  Hare,  1;  MeOahey  y.  Alsion,  2  M.  &  W.  206-214. 

No  absolute  rule  has  been  or  can  be  laid  down,  defining  what 
search  shall  be  considered  as  a  search  prosecuted  with  reasonable 
dibgMioe.  The  degree  of  diligence  which  shall  be  considered 
necessary,  m  any  case,  will  depend  on  the  circumstances  of  the 
particular  case  —  the  character  and  importance  of  the  paper  —  the 
purposes  for  which  it  is  proposed  to  use  it,  and  the  place  where  a 
paper  of  that  kind  may  naturally  be  supposed  to  be  likely  to  be 
found. 

The  Talue  of  a  paper  is  a  circumstance  entering  into  tlie  degree 
of  diligence  required.  If  the  document  be  an  important  one,  such 
as  that  the  owner  would  have  an  interest  in  preserving  it,  diligent 
seandi  will  be  required,  but  if  the  paper  be  of  little  or  no  value,  a 
presumption  of  its  loss  or  destruction  will  arise  from  that  circum- 
stance, and  a  slight  degree  of  diligence  may  satisfy  the  court  of  the 
party's  inability  to  produce  it  1  Taylor  Ev.,  §  399.  A  greater 
degree  ot  diligence  would  be  expected  in  the  search  for  an  important 
paper,  such  as  a  deed  or  a  subsisting  agreement,  than  would  be 
required  in  the  effort  to  procure  a  paper  of  comparatively  little 
importance,  which  there  would  he  no  special  interest  in  preserving, 
such  as  a  letter,  an  envelope,  or  a  satisfied  agreement,  or  an  expired 
lease,  or  indenture  of  apprenticeship. 

The  character  of  the  paper  will  also  influence,  greatly,  the  deter- 
mination of  the  place  where,  or  the  person  with  whom,  the  search 
should  be  made.  As  was  said  by  Lord  Ellenborough,  in  King  v. 
InkdbUants  of  Mortofiy  4  M.  &  S.  48:  ^*The  making  search  and 
using  due  dihgence  are  terms  applicable  to  some  known  or  probable 
place  or  person,  in  respecter  which  diligence  may  be  used."  "  If," 
Vol.  XXXVI— 67 
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^'UJs  Chancellor  Gbeen,  ''  the  person  to  whom  the  paper  belongs, 
or  who,  by  law,  has  the  custody  of  it,  or  to  whom  it  has  been  in- 
trusted by  another,  testifies  that  he  has  made  diligent  search  for  it, 
where  it  was  likely  to  be  found,  it  is  sufficient  evidence  of  iU  Iocs." 
Clarh  V.  ffornbeck,  2  C.  E.  Green,  430.  "  The  first  inquiry,"  avj 
Blackburn,  J.,  "is,  where  would  the  document  naturally  be,  if  it 
be  still  in  existence  ?  for  there  the  search  should  be  made,  and  if 
not  found,  then  secondary  evidence  will  be  admissible."  Reg.  v. 
Overseers  of  Hinekley,  3  B.  &  S.  885. 

..If  the  documeiit  be  a  private  paper,  in  which  the  party  offering 
sec6ndary  evidence  of  its  contents  has  a  personal  interest,  and  it  be 
an  important. paper,  such  as,  in  the  usuaJ  course  of  business,  wooM 
be  likely  to  be  in  his  possession,  or  in  the  possession  of  another,  for 
his'  benefit  —  as,  for  instance,  articles  of  a^^reement  to  which  he  is  i 
party — pursuit  of  it  in  every  direction  in  which  the  original  out 
be  traced  may  reasonably  be  required,  before  secondary  evidence  of 
its  cdntents  will  be  received.  Smith  v.  AxieU,  Saxt.  494.  If  the 
document  be  one  in  which  other  persons  are  also  interested,  which 
has  been  placed  in  the  hands  of  a  custodian,  for  safe  keepmg,  the 
latter  must  be  required  to  make  search,  and  the  fruitlessneaB  of 
such  search  be  shown,  before  secondary  evidence  can  be  let  in. 
1  Whart  Ev.,  §  144  ;  Hart  v.  ffart,  1  Hare,  8.  If  the  paper  be  one 
of  importance  chiefly  to  third  persons,  search  among  the  papers  of 
stich  of  the  parties  as  would  have  an  interest  in  the  preservation  of 
the  paper,  or  would,  under  the  circumstances,  be  likely  to  have  it 
in  possession,  will  be  sufficient.  Reg.  v.  Overseers  of  ffinddfyj 
3  B.  &  S.  885  ;  Mitun-Y.  Tillotson,  7  Pet  99;  KingwoodY.BeihMim, 
1  Green,  221. 

If  the  paper  be  one  of  a  kind  that  in  the  usual  course  of  business 
would  have  a  proper  place  of  deposit,  search  in  that  place  is  all  that 
will  be  required,  and  in  the  absence  of  grounds  of  suspicion  that 
the  original  has  been  fraudulently  withheld,  will  justify  the  admis- 
sion of  secondary  evidence,  without  calling  persons  who  have  bad 
access  to  the  paper,  and  possibly  might  have  the  original  in  their 
possession.  1  Taylor  Ev.,  g  401.  In  a  settlement  case,  evidence 
was  given  that  search  was  made  in  the  parish  chest  for  the  inden- 
ture of  apprenticeship  of  a  pauper,  and  that  it  could  not  befoood 
there.  The  court  held,  that  inasmuch  as  it  was  the  duty  of  the 
overseers  to  deposit  the  indenture  in  the  parish  chest,  inabilitr 
to  find  it  there  raised  a  presumption  of  its  loss  or  destruction, 
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sufficient  to  justify  secoudary  evidence  of  its  contents.  Rex  v. 
Inhabiianis  of  Siourbridge,  8  B.  &  C.  96.  In  another  settle- 
ment case,  search  in  the  office  of  the  landlord  for  a  lea^e  of 
lands  to  the  pauper  was  declared  to  have  been  sufficient,  with- 
out calling  the  landlord  as  a  witness,  if  it  had  been  proved  that  the 
landlord's  office  was  the  proper  place  of  deposit.  Regina  v.  Saffron 
Hill^  1  El.  &  Bl.  93.  It  being  shown  that  it  was  th^  oustom  to  return 
cancelled  checks  to  the  clerk  of  the  parish,  and  to  deposit  them  \\\  nn 
apartment  of  the  parish  work-house,  search  in  that  place  for  u  can- 
celled check  was  held  to  be  sufficient  search  to  let  in  secondary 
evidence  of  the  contents  of  the  check,  without  serving  a  notice. 
to  produce  on  the  clerk  to  whom  the  check  was  delivered — he  being 
a  defendant  in  the  cause  —  or  calling  his  successor,^ who  was  out  of 
office.  McOahey  v.  AlstoHj  2  M.  &  W.  206.  To  prove  a  warrant  to 
levy  borough  rates,  the  high  constable  of  the  borough  was  called,, 
and  swore  that  he  had  deposited  his  warrant  in  his  office,  and  on  a 
search  could  not  find  it;  secondary  evidence  of  its  contents  was  ad- 
mitted, although  it  appeared  that  the  town  clerk  had  access  to  the 
sherifTs  office,  and  he  was  not  called  as  a  witness.  FemleyY. 
Worthingiony  1  M.&  O.  491.  When  the  surrogate's  office  is  by 
law  made  the  place  of  deposit  for  aa  ancient  will,  ineffectual  search 
there  was  held  sufficient  to  authorize  the.  admission  of  a  certified 
copy  H8  secondary  evidence  of  its  contents.  Jackson  v.  Runsett,  4 
Wend.  543.  Unsuccessful  search  for  an  appeal  bond  by  the  justice 
to  whom  it  was  delivered,  among  the  papers  in  his  office  and  in  the 
county  clerk's  office,  in  the  place  where  such  bonds  are  usually  kept, 
without  success,  was  adjudged  sufficient  evidence  of  loss  to  admit 
parol  evidence  of  its  contents.  Tedlly.  Van  FT^yc^,  10  Barb.  376. 
Proof  that  a  ship's  papers  were  seized  with  her  and  delivered  into 
court  when  she  was  condemned,  and  that  a  certain  paper  belonging 
to  her  could  not  be  found  there  on  search,  is  sufficient  evidence  of 
loss  to  warrant  the  introduction  of  parol  evidence  of  its  contents. 
Francis  v.  Ocean  Insurance  Co.^  6  Gowp.  404. 
.  Much  more  will  the  place  for  deposit  be  the  place  for  the  search, 
when  the  document  is  one  of  public  concern,  and  there  is,  by  law,  a 
place  where  such  instruments,  in  due  course  of  law,  should  be  de- 
posited  and  be  found.  In  case  the  custody  of  a  paper  is  committed  by 
law  to  a  particular  officer,  as  such,  search  in  his  office  and  among 
his  official  papers  will  generally  be  sufficient  Proprietors  v.  Bat* 
ties,  G  Yt.  395.    It  being  the  custom  of  the  sheriff's  officer  to  de- 


532  NEW  JERSEY, 


Johnson  ▼.  Amwine. 


liver  his  warrants  to  the  auctioneer^  to  be  transmitted  to  the  excise 
office,  through  the  supervisor  of  excise,  search  in  the  sheriff's  office 
and  among  the  auctioneer's  papers,  with  a  search  at  the  excise  office, 
WHS  held  sufficient,  without  calling  the  supervisor  or  searching  hi& 
papers,  the  failure  to  call  the  supervisor  or  to  examine  his  papers 
being  excnsed  on  the  presumption  that  the  supervisor  did  his  duty, 
and  sent  up  all  the  papers  delivered  to  him.     MinshaU  v.  Uayd^  2 
M.  &  W.  450.    In  an  action  for  maliciously  causing  the  plaintiff's 
arrest  on  a  criminal  charge,  it  appeared  that  the  depositions  taken 
before  the  magistrate  were  delivered  by  him  at  the  Court  of  Quar- 
ter Sessions,  either  to  the  clerk  of  the  peace  or  to  his  deputy,  and 
search  being  made  by  the  clerk  among  his  papers,  without  the  de- 
positions being  found,  it  was  held  to  be  sufficient,  and  that  it  wt» 
not  necessary  to  call  the  deputy  clerk  to  prove  that  the  papers  were 
not  in  his  possession,  inasmuch  as  it  was  his  duty,  if  he  received 
them,  to  deliver  them  to  his  principal,  and  that  therefore  the 
plaintiff  had  a  right  to  expect  that  the  depositions  were  in  the  prin- 
cipaFs  hands.     In  delivering  his  judgment^  Best,  J.,  said  that  the 
plaintiff  had  provided  himself  with  the  testimony  of  the  person  who 
ought  to  have  had  the  depositions,  if  they  were  not  returned  to  the 
Sessions,  and  of  the  person  who  ought  to  have  had  them  if  they  had 
been  returned;  that  if  the  deputy  received  them,  he  received  them 
for  his  master,  and  he,  in  due  course,  would  have  placed  then 
among  his  papers,  and  not  being  found  among  them,  the  Cur  pre- 
sumption was  that  they  were  lost  or  destroyed.    Freeman  v.  ArteRj 
2  B.  &  G.  494. 

The  cases  cited  are  precedents  illustrative  of  the  pnnciple  by 
which  courts  are  guided  in  admitting  secondary  evidence  of  thecon- 
tents  of  a  written  instrument  The  court  will  require  a  reasonaUe 
assurance  that  evidence  of  a  higher  nature  is  not  withheld  or  sap- 
pressed  by  the  party  offering  secondary  evidence  {Clark  v.  Hamieet, 
2  C.  E.  Orcen,  430),  and  will  administer  the  rule  that  a  party  shall 
produce  the  best  evidence  he  has  in  his  power  to  produce,  so  ts  to 
guard  against  frauds,  surprise,  and  imposition.  OomsiiY.  FTiBiflWf* 
20  Wall.  226. 

The  proof  of  loss  being  a  matter  preliminary  to  the  admission  of 
evidence  in  the  cause,  the  question  of  its  sufficiency  is  for  the  cooit. 
If  the  decision  of  the  judge  upon  the  testimony  offered  ott  that 
subject  is  liable  to  review  on  writ  of  error  (see  ffamson  v.  JBt*» 
11  Vroom,  556;  Reg.  v.  Overseers  of  HifukUy,  3  B.  A  S.  885; 
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Mimr  v.  Tillohon,  7  Pet  99;  Simpson  v.  Dally  3  Wall.  460),  the 
onus  is  on  the  plaintiff  in  error  of  showing  that  the  result  reached 
was  erroneous  {Queen  v.  Saffron  Hill,  1  El.  &  Bl.  93),  and  there 
should  be  no  reversal  unless  it  clearly  appears  that  the  court  below 
was  in  error  and  that  injustice  was  done  by  the  erroneous  decision. 

In  the  present  case  the  missing  papers  were  papers  in  a  criminal 
prosecution.  The  plaintiff  had  no  control  over  them  —  no  power 
to  take  them  into  his  custody  nor  to  determine  the  custody  in 
which  they  should  be  kept,  and  consequently  had  no  responsibility 
east  upon  him  for  their  safe-keeping.  It  was  the  duty  of  the  mag- 
istrate to  transmit  these  papers  to  the  clerk  of  the  Court  of  Oyer 
and  Terminer,  or  deliver  them  to  the  prosecutor  of  the  pleas  of  the 
county.  The  papers  were  delivered  to  the  public  prosecutor  and 
wer^  laid  before  the  grand  jury.  The  plaintiff's  attorney  saw  them 
before  the  grand  jury,  but  he  had  no  control  over  them  while  they 
were  there.  The  proper  place  for  their  deposit  was  among  the  files 
of  the  court,  there  to  be  kept  as  public  records ;  and  when  the 
criminal  prosecution  was  ended  it  was  the  duty  of  the  prosecutor  to 
have  them  placed  among  the  records  of  the  court. 

In  preparing  his  case  for  trial  the  plaintiff's  attorney  had  a  right 
to  expect  that  these  public  records  were  in  their  proper  depository. 
He  was  under  no  obligation  to  anticipate  that  they  had  by  the  over- 
sight or  neglect  of  others  become  mislaid  or  lost.  Being  unable  to 
obtain  them  from  the  files  of  the  court,  he  caused  search  to  be 
made  in  the  clerk's  office  and  among  the  papers  of  the  prosecutor, 
the  only  places  where  papers  of  this  character,  if  not  lost  or  mislaid, 
would  be  likely  to  be  found,  and  he  was  not  chargeable  with  a  duty 
to  search  for  them  elsewhere.  The  plaintiff  could  have  no  interest 
in  withholding  or  suppressing  the  original  papers,  and  his  search 
for  them  was  all  that  could  reasonably  be  required. 

Error  was  also  assigned  to  the  admission  of  the  deposition  of  Mr. 
Bafferty.  The  witness  was  sick  and  under  the  charge  of  a  physi- 
cian, who  testified  that  it  would  not  be  prudent  for  him  to  leave 
his  room  and  come  into  court.  The  deposition  was  taken  on  notice 
and  in  the  presence  of  the  defendant's  counsel.  It  was  taken  dur- 
ing the  trial  of  the  case  and  before  a  judge  of  the  Court  of  Common 
Pleas.  The  objection  to  the  reading  of  the  deposition  was  on  the 
ground  of  the  shortness  of  the  notice  given,  and  of  its  being  taken 
after  the  trial  had  been  commenced. 

The  deposition  was  regularly  taken,  pursuant  to  the  25th  section 
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of  the  act  concerning  evidence.  Bev.,  p.  382.  That  section  pro- 
Tides  for  the  taking  of  the  deposition  of  a  witness  who  is  in  this 
State^  but  is  ancient  or  rery  infirm,  or  is  sick,  or  is  about  to  go  out 
of  the  State,  before  certain  officers  —  among  whom  a  jndge  of  the 
Oonrt  of  Common  Pleas  is  mentioned  —  on  notice  to  the  advene 
party,  immediately,  or  at  such  short  day  as  the  case  in  the  opinion 
of  SQch  officer  may  require.  Ogden  ▼.  Rob&rison,  3  Green,  124, 
which  held  that  a  commission  for  the  examination  of  witneBeei 
mast  be  executed  and  returned  before  the  trial  of  the  cause,  wis 
decided  under  the  act  of  February  18,  1799  (Bev.  L.,  p.  437), 
which  proyided  for  the  taking  of  the  depositions  of  witneeeeB, 
domestic  and  foreign,  by  commission,  on  interrogatories  and  croBS- 
interrogatories.  The  25th  section  of  the  present  act  was  originally 
introduced  in  the  revision  of  1846.  The  section  as  it  stood  in  the 
revision  of  1846  provided  for  the  examination  of  a  witness  who  is 
in  this  State,  and  is  about  to  go  out  of  the  State,  or  is  ancient, 
infirm  or  sick,  before  certain  officers,  in  lieu  of  his  examination  hj 
commission.  H.  S.,  p.  961,  §  6.  In  the  revision  of  1874  the  set 
was  further  amended,  and  at  present  the  deposition  of  a  domestic 
witness  can  only  be  taken  under  the  25th  section  of  the  act,  sod 
the  taking  of  depositions  by  commission  on  interrogatories  snd 
cross-interrogatories  is  only  permissible  when  the  witness  resides 
out  of  the  State.  Rev.,  p.  382,  §  25;  p.  383,  §  29.  In  the  present 
act  there  is  no  requirement,  expressly  or  by  implication,  that  s 
deposition  taken  under  the  25th  section  of  the  act  shall  be  taken 
before  trial.  Read  v.  Barker,  I  Vroom,  378.  The  section  ex- 
pressly authorizes  the  time  and  length  of  notice  to  be  fixed  bj  the 
officer  in  his  discretion.  The  deposition  was  regularly  taken,  and 
there  is  no  ground  to  believe  that  the  officer  before  whom  it  was 
taken  exercised  his  discretion  unfairly  or  oppressively  in  designat- 
ing the  notice  to  be  given. 

There  is  no  error  apparent  on  the  record,  and  the  judgment 
should  be  SKffirmed. 

Jitdgmemi  i^rmei 
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(ISVfoom,  487.) 

MmiUr  and  servant  —  negligence  —  eorporaiian  —  use  of  dangennu  ewpM^ee- 

The  plaintiff  engaged  in  the  seryice  of  a  corporation  as  a  miner.  At  that  time 
ordinary  blasting  powder  was  used.  Sabseqaently  giant  powder,  a  more 
dangerous  explosive,  was  8ul)stitnted  by  order  of  the  president.  The  plaint- 
iff was  not  informed  of  the  proper  mode  of  using  it,  although  the  corpora- 
tion had  printed  directions.  The  plaintiff  being  injured  by  an  exploaion, 
heid,  that  the  corporation  was  liable. 

ACTION  of  dam^es  for  personal  injury  by  negligence.     The 
opinion  states  the  case.     The  plaintiff  had  judgment  below. 

Henry  S.  Harris^  for  plaintiff. 

J.  G.  Shipman  and  J.  />.  BedlSj  for  defendants. 

Van  Syckel,  J.  The  plaintiff,  while  engaged  in  the  service  of 
the  Oxford  Iron  Company  as  a  miner,  in  September,  1874,  lost  his 
eyes,  and  was  otherwise  severely  injured  by  an  explosion  of  giant 
powder.  The  plaintiff  charged  the  company  with  negligence  in  iu- 
troducing  the  new  explosive  without  informing  his  saperiors  or  in- 
structing him  as  to  the  proper  manner  of  using  it,  and  without 
advising  him  fully  of  its  dangerous  character.  The  verdict  below 
was  for  the  plaintiff,  and  the  case  is  here  on  rule  to  show  why  a 
new  trial  should  not  be  granted. 

The  negligence  to  be  actionable  must  be  that  of  the  company.  A 
.servant  who  is  injured  by  the  negligence  of  a  fellow-servant  cannot 
maintain  an  action  against  the  master  for  such  Injury.  Tiie  gen- 
eral rule  which  gives  immunity  to  the  superior  re&ulls  from  consid- 
eration of  justice,  as  well  as  of  jK)licy.  The  theory  is  that  one  who 
engages  in  the  employment  of  another,  for  the  performance  of  speci- 
fied services  for  hire,  takes  upon  liimsclf  the  ordinary  risks  and 
perils  incident  to  the  performance  of  such  services,  und  in  legal  pre- 
sumption the  compensation  is  adjusted  accordingly.  Pauhnier  v. 
Erie  R.  R.  Co.,  5  Vroom,  15 i;  McAndrews  v.  Bunts,  10  id.  117. 

To  constitute  persons  fellow-servants,  they  need  not  bo  engaged 
in  the  same  place  or  in  the  same  particnlai*  work.     It  is  sufficient 
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if  they  are  in  the  service  of  the  same  master,  engaged  in  the  same 
common  work  and  acting  for  the  accomplishment  of  the  same  gen- 
eral purpose.  That  to  exempt  the  master,  the  servant,  to  whose 
fiegligence  the  injury  is  to  be  attributed,  need  not  be  on  a  parity  of 
service  with  the  party  injured,  nor  bo  engaged  in  the  same  partica- 
lar  work,  is  established  by  a  long  line  of  cases.  Charles  ▼.  WdUxrj 
38  L.  T.  (N.  S.)  773;  Searle  v.  Lindsay y  11  C.  B.  (N.  S.)  429;  Mor- 
gan V.  Vale  of  Neath  R.  R.  Co.,  L.  R,  1  Q.  B.  149;  FMhamx.  Bug- 
land,  L.  R,  2  Q.  B.  33;  Howell  v.  Landore  Co.,  L.  R,  10  Q.  B.  65; 
Wright  v.  N.  Y.  Cent.  R.  R.  Co.,  25  N.  Y.  562;  Wilson  v.  Mern/,  1 
H.  L.,  Sc.  App.  326;  Warner  v.  Erie  R  R.  Co.,  39  N.  Y.  468; 
Charles  v  Taylor,  3  L.  R,  C.  P.  Div.  492;  Lehigh  Vattey  Coal  Co.  t. 
Jones,  80  Penn.  St  432;  Whart.  Neg.,  §  229,  and  notes. 

But  if  there  is  negligence  on  the  part  of  ike  master  in  selectiog 
proper  servants,  or  in  furnishing  safe  appliances  for  the  condact  of 
the  business,  the  master  is  responsible. 

Tlie  contention  in  these  cases  has  been  as  to  when  the  negligence 
of  the  servant  can  be  imputed  to  the  master.  Authorities  of  gre^ 
weight  have  held  that  if  the  master  places  the  entire  charge  of  the 
business  in  the  hands  of  an  agent,  exercising  no  authority  thereio, 
he  may  be  liable  for  the  negligence  of  such  agent  to  a  subordi- 
nate employee,  and  that  this  rule  prevails,  whether  the  master  be  an 
individual  or  a  corporation.  Otherwise,  corporations  would  escape 
liability,  owing  to  the  fact  that  their  business  must  necessarily  be 
transacted  by  agents. 

In  MuUan  v.  Philadeiphia  and  Southern  Mail  Steamship  Ck,  7S 
Penn.  St.  25 ;  s.  c,  21  Am.  Rep.  2,  Justice  Woodward  delivered 
the  opinion  of  the  court,  saying  that  '^  Where  a  master  places  the 
entire  charge  of  his  business,  or  a  branch  of  it,  in  the  hands  of  so 
agent,  exercising  no  discretion,  and  no  oversight  of  his  own,  the  neg-, 
lect  of  the  agent  of  ordinary  care  in  supplying  and  maintaining 
suitable  instrumentalities  for  the  work  required  is  a  breach  of  dutj 
for  which  the  master  should  be  liable.  The  negligence  of  the  agent, 
with  such  power,  becomes  the  negligence  of  the  master. 

In  Frazier  v.  Pennsylvania  R.  R.  Co.,  38  Penn.  St  104,  the  suit 
was  by  a  brakeman,  for  personal  injury  caused  by  Diligence  of  a 
conductor.  The  plaintiff  rested  his  right  to  recover  upon  the  alleged 
carelessness  of  the  superintendent  of  the  company,  whose  duty  it 
was  to  employ  conductors,  in  the  selection  of  this  conductor. 

Chief  Justice  Lowbie  delivered  the  opinion  of  the  court,  deela^ 
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ing  that  the  superintendent  stood  for  the  company  in  this  respect, 
and  that  his  negligence  was  the  negligence  of  the  company. 

Ardesco  Oil  Co.  v.  Gilson,  63  Penn.  St.  140,  was  a  suit  by  an  em- 
ployee who  was  injured  by  an  explosion  of  stills.  The  stills  were 
constrQcted  under  the  direction  of  the  president  of  the  company, 
who  was  not  an  expert  in  that  business,  and  who  was  without  the 
experience  necessary  for  that  work.  The  stills  were  found  by  the 
jury  to  be  of,  insufficient  strength,  and  for  the  imperfect  construc- 
tion of  them  by  the  president  the  company  was  hold  liable.  Tiio 
officer  baving  charge  of  their  business  was  regarded,  for  all  prac- 
tical purposes,  as  the  corporation  itself. 

In  Patterson  v.  Pittsburg  and  Connellsville  R.  R.  Co.,  76  Penn. 
8t.  389  ;  s.  c,  18  Am.  Rep.  412,  the  plaintiff  was  conductor  of  the 
defendants'  train,  and  was  injured  by  reason  of  the  defective  con- 
struction of  the  side  track  on  which  he  was  required  to  run  out  The 
superintendent  and  foreman  of  the  road  had  noticoof  the  defect. 
The  court  charged  the  company  with  the  negligence  of  the  officer 
who  had  the  care  of  the  construction  and  maintenance  of  the  side 
track. 

In  Huntington  and  Broad  Top  R.  R.  Co.  y.  Decker,  84  Penn.  St 
419,  the  plaintiff  was  the  wife  of  an  engineer  who  was  killed  by  the 
carelessness  of  the  conductor.  The  recovery  below  was  by  reason 
of  the  alleged  unfitness  of  the  conductor,  which  was  known  to  the 
superintendent  of  the  road.    The  judgment  was  affirmed. 

In  Ohio,  where  one  servant  is  placed  by  his  employer  in  a  posi- 
tion of  subordination,  and  subject  to  the  orders  and  control  of 
another,  and  such  inferior  servant,  in  the  discharge  of  his  duties,  is 
injured,  without  fault  of  his  own,  by  the  negligence  of  the  superior 
servant,  the  master  is  liable.  Cleveland,  etc.,  R.  R.  Co.  v.  Keary,  3 
Ohio  St  201 ;  Berea  Stone  Co.  v.  Kraft,  31  id.  287;  s.  c,  27  Am. 
Bep.  510. 

But  where  no  control  is  given  to  one  over  another,  an  action 
will  not  lie.     Whaalan  v.  Mad  River  R.  R.  Co.,  8  Ohio  St.  249. 

The  Sapreme  Court  of  Missouri,  in  Cook  v.  Hanii.  <£  St.  Jo.  R. 
R.  Co.f  63  Mo.  397,  decided  that  a  superintendent  of  work  was  a 
vice-principal  of  the  railway  company,  and  that  his  negligence,  by 
which  a  teamster  in  the  employ  of  the  company  was  injured,  was 
imputable  to  the  company. 

The  same  court  held  that  an  architect  and  superintendent  who 
Vol.  XXXVI— 68 
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has  genertJ  charge  of  the  erectioa  of  a  building  is  not  a  fellow- 
servant  with  those  at  work  on  the  same.  Whahn  t.  Oenienarj 
Church,  62  Mo«  326. 

Justice  OooLBY,  in  CJdcago  R.  R.  Co.  v.  Bayfidd,  37  Mich.  205, 
held  that  the  conductor  of  a  construction  train  was  not  a  fellow- 
servant  with  a  common  laborer  employed  on  the  train. 

In  Tennessee  a  section  boss  on  a  railroad  is  not  regarded  u  a 
fellow-servant  of  those  who  work  under  him.  Louievilk,  eic,  H 
R.  Co.  V.  Bowler,  9  Heisk.  866 ;  Nashville  R.  R.  Co.  v.  Jon&e,  id.  27. 

The  superintendent  of  a  railway  company  who  has  been  dotM 
by  the  board  of  directors  with  power  to  act  as  the  immediate  repre- 
sentative of  the  company,  its  corporate  executive  officer,  intrusted 
with  the  power  of  the  board  of  directors,  so  far  as  relates  to  the 
management  and  control  of  its  trains,  is  the  aUer  ego  of  the  oom- 
pany,  and  not  a  fellow-servant  with  ordinary  employees.  Waehbum 
V.  Nashville  R.  R  Co.,  3  Head,  638. 

The  rule  is  ably  discussed  by  Justice  Folgsb  in  Laning  v.  Nw 
York  Central  R.  R.  Co.,  49  N.  Y.  521;  s.  c,  10  Am.  Bep.  417, 
where  he  says  that  ''The  duty  of  the  master  to  the  servant  and  the 
implied  contract  between  them  is  to  the  effect  that  the  master 
shall  furnish  proper  and  adequate  machinery  and  appliances  for  his 
work,  and  shall  employ  skillful  and  competent  fellow-servants,  aod 
shall  use  due  and  reasonable  care  to  that  end.  This  dutv  is  to  be 
affirmatively  and  positively  fulfilled  and  performed." 

The  same  view  was  expressed  by  Chief  Justice  Church  in  deliv- 
ering the  opinion  of  the  court  in  Flike  v.  Boston  and  Albany  R  R- 
Co.,  53  N.  Y.  549,  553;  s.  a,  13  Am.  Bep.  545.  "The  true  rule, 
I  apprehend,  is  to  hold  the  corporation  liable  for  negligence  or 
want  of  proper  care  in  respect  to  such  acts  and  duties  as  it  is 
required  to  perform  and  dischurgc,  as  master  or  principal,  without 
regard  to  the  rank  or  title  of  the  agent  intrusted  with  their  per- 
formance. As  to  such  acts,  the  agent  occupies  the  place  of  the 
corporation,  and  the  latter  should  be  deemed  present,  and  oonse- 
quently  liable  for  the  manner  in  which  they  are  performed.  If  an 
agent,  whose  duty  it  is  to  employ  servants  or  provide  materials  for 
the  company,  acts  negligently  in  that  capacity,  his  fault  is  that 
of  the  company,  because  it  occurred  in  the  performance  of  the 
principars  duty,  although  only  an  agent  himself." 

In  Ibrd  v.  Fitchburg  R.  R.  Co.,  110  Mass.  240;  8.  c,  14  Am. 
Rep.  698,  the  Supreme  Court  of  Massachusetts  held  that "  The  rule 
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of  law  which  exempts  the  master  from  responsibility  does  not 
excnae  the  employer  from  the  exercise  of  ordinary  care  in  supplying 
saitable  instrumentalities  for  the  performance  of  the  required 
work,  and  the  &ct  that  it  is  a  duty  which  must  always  be  dis 
charged,  when  the  employer  is  a  corporation,  by  officers  and  agents, 
does  not  relicTC  the  corporation  from  the  obligation/' 

In  Briekner  t.  Ifeta  Tork  Central  R.  R.  Co.,  2  Lans.  506,  after 
fall  review  of  the  cases,  the  rule  Was  delared  to  be  that  '^  Where  a 
corporation  through  its  directors  commits  the  charge  of  its  busi- 
ness to  the  hands  of  an  agent,  exercising  no  superintendence  over 
him,  the  corporation  will  be  liable  to  a  subordinate  employee  for 
the  negligence  of  such  agent  in  employing  co-servants  or  in  provid- 
ing suitable  appliances  for  the  work."    Affirmed  in  49  N.  Y.  6?2. 

MaUma  v.  Hathaway y  64  N.  Y.  5 ;  s.  c,  21  Am.  Rep.  573,  makes 
the  distinction  between  natural  and  artificial  persons,  that  it  is  only 
where  the  master  withdraws  from  the  management  of  the  business, 
intrusting  it  to  a  middleman  or  superior  servant,  or  where,  as  in 
case  of  a  corporation,  the  business  is  of  such  a  nature  that  the  gen- 
eral management  and  control  thereof  is  necessarily  committed  to 
agents,  that  the  master  can  be  held  liable  to  a  subordinate  for  the 
negligent  acts  of  one  thus  placed  in  his  stead.  Under  this  rule,  a 
foreman  who  had  no  delegation  of  power  or  control,  but  who  was 
merely  charged  with  special  duties,  was  held  to  be  a  fellow-servant. 

The  doctrine  of  the  case  last  cited  is  declared  by  Mr.  Wharton  in 
his  work  on  Negligence,  §  229,  to  be  in  harmony  with  the  American 
cases.  The  English  courts  have  not  assented  to  this  rule.  HowelU 
V.  Landore  Steel  Co.,  L.  R,  10  Q.  B.  63;  Wilson  v.  Merry,  L.  R., 
I H.  L.  Sc.  &  Div.  App.  326 ;  Feltham  v.  England,  L.  R.,  2  Q.  B.  33. 

In  Hofoells  v.  Landore  Co.  Chief  Justice  Oookbubn  said  that 
since  the  decision  of  Wihon  v.  Merry  the  doctrine  asserted  in 
Murphy  v.  Smith,  19  C.  B.  (N.  S.)  361,  as  to  the  liability  of  the 
master  for  the  acts  of  a  person  whom  he  leaves  as  his  vice-princi- 
pal in  the  care  of  his  business,  is  exploded. 

In  a  case,  prior  to  this,  the  same  learned  judge  had  strongly  in- 
clined to  a  different  view. 

This  question  has  attracted  so  much  attention  in  England,  that 
it  has  been  made  the  subject  of  recent  legislation. 

There  can  be  no  difference  between  liability  to  a  stranger  and  to 
a  servant,  for  a  person's  own  negligence  or  want  of  skill.  No 
court  has  yet  declared  that  a  person,  either  natural  or  artificial,  is 
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nob  responsible  for  liis  own  carelessness  to  his  servant.  Oo  tlie 
•contrary,  every  case  bus  assumed  that  snch  responsibility  eiisted. 
It  has  been  universally  conceded  that  there  are  certain  datiei 
which  a  corporation  must  perform  toward  its  servants,  such  as  the 
furnishing  of  proper  instrumentalities  and  the  using  of  doe  cue 
in  selecting  co-servants,  which  cannot  be  neglected  without  coDtt- 
-cjuent  liability.  The  struggle  has  been  to  determine  when  the 
want  of  care  could  be  imputed  to  the  principal  —  when  he  could  be 
considered  as  present  and  acting  or  failing  to  act 

Inasmuch  as  a  corporation  cannot  act  personally,  responsibilitT 
for  negligence  cannot  exist  unless  it  is  held  for  the  act  of  some 
agent  or  employee.  Without  a  voice  of  its  own,  it  must  speak 
through  another.  Inanimate,  and  without  capacity  to  act  br 
itself,  its  functions  must  be  performed,  and  its  obligations  to  \u 
agents  discharged,  through  some  representative,  whose  act  is  its 
act,  whose  control  is  its  control,  and  whose  negligence  is  its  n^Ii- 
^ence.  The  board  of  directors,  the  president — everyone  in  em- 
ployment, from  the  highest  to  the  lowest  —  is  an  agent  and  servuit 
of  the  company. 

The  purchase  of  materials  and  appliances,  the  employment  sud 
discharge  of  men,  must  be  done  by  agents.  Corporate  powers  can 
bo  exerted,  and  corporate  duties  performed,  in  no  other  way. 
Unless  absolute  immunity  is  granted  to  a  corporation,  there  mast 
be  some  executive  officer  who  stands  in  the  place  of  the  principal 
representing  him  and  charged  with  his  duty. 

The  case  of  Paulmier  v.  Erie  R.  R.  Oo.,  5  Vroom,  151,  recog- 
nizes the  liability  of  a  corporation  to  an  employee,  for  Diligence 
in  those  duties  which  it  is  required  to  perform  as  principal  or 
master.  The  servant  was  injured  by  a  defect  in  the  constmcticMi 
of  the  trestle-work,  but  it  does  not  appear  for  whoee  fcult  tb« 
company  was  held  liable. 

It  is  not  necessary,  for  the  decision  of  the  case  in  hand,  to  adopc 
a  view  as  rigorous  against  corporations  as  that  expressed  in  tbe 
cases  cited,  nor  is  it  necessary  to  establish  a  rule  applicable  to  all 
cases  that  may  arise.  No  rule  more  favorable  to  the  corporadoo 
can  be  adopted  than  to  hold  that  it  is  present  and  acting  in  th€ 
person  of  its  chief  executive  officer,  the  president  His  neglect  u 
perform  those  duties  which  devolve  upon  the  company  should  be 
regarded  as  the  neglect  of  the  company  itself.  To  this  extenu  at 
least,  it  is  safe  to  carry  the  doctrine.    While  the  master  is  not  h^M 
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as  gaaranteeing  the  absolute  safety  of  machinery  or  appliances 
provided  for  his  employees,  or  the  fitness  of  co-servants,  he  is 
bound  to  observe  such  care  as  the  exigencies  of  the  situation  rea- 
sonably require  in  selecting  them.  Any  injury  resulting  to  a  co- 
servant  from  the  failure  of  the  company  positively  to  perform  this 
duty  is  actionable. 

When  the  plaintiff  engaged  in  the  service  of  the  defendant,  the 
ordinary  blasting  powder  was  used,  and  under  his  contract  with  the 
company  to  labor  as  a  miner  he  assumed  the  risk  of  personal 
injury,  in  blasting  with  the  ordinary  agency  used  for  that  purpose. 
He  did  not  agree  to  subject  himself  to  the  hazard  attending  the 
use  of  an  unusual  and  highly-explosive  substance,  ot  the  dangerous 
quality  of  which,  as  well  as  of  the  proper  manner  of  applying  it, 
he  was  wholly  ignorant  It  appears  that  Seldon  T.  Scranton,  the 
president  of  the  defendant  company,  to  whose  care  was  committed 
the  superintendence  of  the  business  of  the  corporation,  in  April, 
1874,  introduced  the  use  of  giant  powder.  It  is  clearly  shown  that 
it  was  a  highly-dangerous  explosive,  and  that  the  proper  manner 
of  using  it  was  not  made  known  to  the  plaintiff,  although  printed  in- 
structions were  in  the  posssession  of  the  company.  Before  allow- 
ing this  new  compound  to  be  introduced,  it  was  a  duty  which  the 
company  owed  to  the  plaintiff  to  ascertain  and  make  known  its 
properties  and  the  mode  of  using  it,  either  to  the  plaintiff  himself 
or  those  under  whose  direction  he  worked.  The  obligation  to  do 
80  rested  upon  Scranton,  as  the  head  officer  of  the  company,  and 
his  neglect  in  that  respect  was  the  neglect  of  the  company  itself. 
It  was  gross  negligence  in  the  company  to  furnish  such  an  article 
for  a  laborer's  use  without  giving  him  the  requisite  information. 
Whether  the  company  was  aware  of  its  dangerous  quality,  or  fur- 
nished it  for  use  without  having  taken  steps  to  obtain  such  knowl- 
edge, it  is  equally  liable.  It  was  a  duty  which  the  company, 
through  Scranton*  was  bound  to  perform,  to  see  that  such  reasonable 
care  as  the  exigency  of  the  case  demanded,  was  taken,  and  to 
impart  to  the  subordinates  full  information  as  to  the  manner  of 
applying  the  new  compound,  before  placing  it  in  the  hands  of  an 
ignorant  laborer. 

This  obligation  resting  on  the  company  itself,  the  president 
could  not  shift  their  liability  by  referring  the  matter  to  one  of  his 
subordinates.  The  effect  of  such  a  rule  would  be  to  substantially 
absolve  a  corporation  from  all  liability. 
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There  was  a  clear  failure  on  the  part  of  the  president  to  use  the 
care  which,  under  the  ciroumstances  of  the  case,  the  law  exacted 
from  the  defendant,  and  his  neglect  must  be  imputed  to  the  com- 
pany. 

The  other  questions  discussed  by  counsel  have  beeii  carefallj 
considered.  No  reason  appears  to  me  why  the  verdict  should  be 
disturbed.  7%$  rule  ioshata  cause  should  be  discharged. 

*  *  ■ 

Note  bt  the  Rbpobtbr.— In  SpeLman  ▼.  PMter  frrm  Go.,  96  Bart.  151,  the  ptalntiff  w 
employed  in  blasting  for  defendant,  and  was  Injured  by  the  prematnie  dlschariKe  of  a  Whs 
loaded  with  a  newly  .invented  powder  which  he  was  directed  to  use  by  defendaal't  ior»* 
man,  who  informed  htm  that  it  was  safe.  The  powder  had  not  been  used  In  blastlBf.  ud 
was  unfit  and  unsafe  for  such  use.  Neither  the  plainttfr  nor  the  detendant  wss  avsic  o( 
Its  danicerous  nature,  fle/d,  that  the  defendant  was  liable.  It  being  Its  dulj  to  fafom  t 
self  of  the  character  of  the  powder,  and  communicate  that  Information  to  tbs 
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(18  Vrocon,  579.) 

*  t 

THE  decision  of  the  Supreme  Court,  11  Vroom,  402;  29  Am. 
Rep.  251,  affirmed  by  the  Court  of  Errors  and  Appokls,  by  a 
vote  of  7  to  6. 


CiTizBNs'  Coach  Company  y.  Camdbn  Horse  Railroad  Oox« 

PANY. 

(88  N.  J.  Bq.  [6  Stew.]  907.) 

BaUroad^ftreet  — right  to  exclude  ethers  fir&m  raOw^. 

A  street  railway  corporation  may  exclude  competing  Tehldea  from  the  babi^ 

aal  and  continuoaB  use  of  Its  track.* 

BILL  for  injunction.    The  opinion  states  the  case.    Theoom* 
plainant  had  a  decree  below.     See  s.  c,  4  Stew;  525. 

A,  (7.  Scovel,  for  appellant 

D.  J.  Pancoasi  and  P.  S.  Vborhees,  for  respondent 

Maoie,  J.     An  act  of  the  legislature,  approYed  March  23, 18W 
(P.  L.  of  1866,  p.  640),  created  the  Camden  Horse  Railroad  Com- 

•  In  the  court  below  the  chanoeUor  disapproyed  Adolph  ▼.  Ctni.  PaHt^  «<eu  B.  0^,  * 
N.  Y.  Sup  199.  and  cited  as  a  case  directly  in  point,  Trow,  etc.,  B.  Oi.  t.  CoINm,  H.  T. 

Supremo  Court.  Dec.,  1878. -Rbp. 
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pan;,  with  u  capital  stock  of  $50,000,  and  the  privilege  of  increas- 
ing the  same  to  $100,000..  The  company  was,  by  that  act, 
empowered  to  construct,  use  and  maintain  a  raiLroad  over  certain 
streets  in  Camden,  the  track  to  be  of  the  width  of  the  wagon  track 
then  established  by  law,  and  to  be  laid  level  with  the  surface  of  the 
streets  and  in  conformity  with  the  grades  then  or  thereafter  estab- 
lished. Upon  the  requirement  of  the  city  council  of  Camden,  the 
company  were  to  pay  a  tax  to  the  city,  not  exceeding  an  amount 
s|)ecified  in  the  act.  The  company  was  also'  empowered  to  con- 
struct or  purchase  suitable  vehicles  for  the  transportation  of  pas- 
sengers and  property  over  the  railroad,  and  was  authorized  to  de- 
mand and  receive  fdr  such  transportation  such  sums  as  it  should 
think  reasonable  and  proper,  not  exceeding  however  a  certain  sum 
fixed  by  the  act  for  each  trip  of  a  passenger.  The  act  also  gare  to 
the  company  an  action  against  any ;person  who  should  ^' willfully 
or  maliciously  impair,  injure,  destroy  or  obstruct  the  use  of  said 
railroad,''  and  permitted  the  recovery  of  three  times  the  damage 
sustained  by  the  company.  The  company  was  also  empowered  to 
lK)rrow  the  money  necessary  to  build  or  equip  said  road,  and  to  se- 
cure the  payment  thereof  by  a  mortgage  on  the  '^  road,  lands,  privi- 
leges, franchises  and  appurtenances  of  or  belonging  to  said  corpora- 
tion.*' 

The  company  thus  incorporated  shortly  afterward  built  a  railroad 
through  some  of  the  streets  of  Camden,  in  substantial  accordance 
with  the  requirements  of  the  act  above  referred  to.  It  has  since 
bnilt  other  roads  or  branches  through  other  streets  in  Camden, 
under  the  powers  given  by  the  above-mentioned  act  or  supplements 
thereto.  It  has  continued  to  operate  the  railroads  so  built  ever 
since. 

In  October,  1876,  the  Camden  Horse  Bailroad  Company  filed  a 
bill  in  the  Court  of  Chancery  against  the  Citizens  Coach  Company, 
setting  out  the  facts  of  the  incorporation  and  organization  of  the 
horse  railroad  company  above  stated,  and  the  construction  of  its 
railroads.  The  bill  charged  that  the  defendant  therein  had  been 
incorporated  on  July  29,  1876,  nnder  the  general  law  of  this  State 
entitled  '^  An  act  concerning  corporations,"  approved  April  7, 1875, 
for  the  purpose  of  carrying  passengers  and  property  in  and  about 
Camden  for  compensation,  and  that  it  had  continually,  since  its  or- 
ganization,  made  use  of  the  railroads  of  the  complainant,  in  the 
pursuit  of  its  business,  by  driving  its  coaches  upon  and  along  the 
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railroad  ti*ack,  to  the  obstrnction  and  hindrance  of  the  use  of  the 
railroad  by  its  owner,  the  complainant  The  bill  ako  distinctly  al- 
leged that  the  complainant  was  entitled  to  the  exclasiTc  use  and 
enjoyment  of  said  railroad,  as  against  the  said  coach  company  or 
any  other  person  seeking  to  use  the  same  in  the  business  of  trans- 
porting persons  or  property.  The  prayer  of  the  bill  was  that  tbe 
coach  company  should  be  enjoined  from  using  with  its  coaches,  in 
tlie  pursuit  of  its  business  of  carrying  passengers  in  and  about  the 
city  of  Camden,  the  railroad  of  the  complainant 

The  Citizens  Coach  Company,  the  defendant  filed  its  answer  to 
this  bill,  denying  that  it  had  made  such  continuous  or  obstmctife 
use  of  the  complainant's  railroad  as  was  charged,  and  further  deny- 
ing the  right  of  complainant  to  the  exclusive  use  and  enjoyment  of 
the  railroad  in  the  transportation  of  passengers. 

Upon  the  issue  thus  formed  proofs  were  taken,  and  upon  the 
pleadings  and  proofs  the  chancellor  ooncluded  that  the  oompUn- 
ant  was  entitled  to  relief,  and  an  injunction  was  decreed,  restrain- 
ing the  defendant  from  using  with  its  coaches,  in  the  pursuit  of  ita 
business  of  carrying  passengers  in  and  about  the  city  of  Camden,  the 
railroad  of  the  complainant,  in  competition  with  the  complainant  in 
its  business  of  carrying  passengers  and  property  thereon,  and  from 
obstructing  or  hindering  complainant  in  the  use  of  its  railroad 
tracks.  The  decree  further  provided  however  that  it  was  not  to 
be  construed  as  restraining  defendant  from  '*  using  the  tracks  inci- 
dentally to  the  use  of  the  street'' 

From  that  decree  the  Citizens  Coach  Company  has  appealed  to 
this  court  and  now  contends  not  only  that  the  evidence  in  thecanae 
did  not  justify  the  court  below  in  holding  thas  it  was  using  the 
railroad  tracks  obstructively,  but  that  no  right  exists  in  the  railroad 
company  to  exclude  its  coaches  from  the  use  of  the  railroad  trad, 
although  engaged  in  carrying  passengers  for  hire  in  competition 
with  the  railroad  company. 

The  first  contention  it  is  unnecessary  to  stop  to  consider.  The 
evidence  seems  to  be  ample  of  such  a  continuous  and  obstructive 
use  of  the  railroad  track  by  the  coaches  of  the  coach  company  as 
greatly  to  interfere  with  and  impede  the  horse  railroad  company  in 
its  use  of  its  track.  Whether  this  alone  would  justify  an  injunc- 
tion before  action  at  law  might  be  questionable. 

But  the  main  question  in  this  case  is  presented  by  the  other  con- 
tention of  the  appellant.     It  is  a  question  of  very  great  importance. 
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not  only  to  the  parties  to  this  cause  and  those  interested  in  them  as 
stockholders  or  otherwise,  but  also  to  the  stock  and  bondholders  of 
the  nnmerons  horse  railroad  companies  organized  and  operated  in 
this  State  under  grants  substantially  similar  to  that  in  question  in 
this  case.  It  requires  the  consideration  and  determination  of  the 
nature  and  extent  of  the  rights  acquired  by  a  horse  railroad  company 
under  such  legislation  as  appears  in  this  case,  with  respect  to  the 
public  highways  on  which  the  rails  of  its  track  are  laid. 

The  question  of  the  rights  of  such  a  company  with  respect  to  the 
owners  of  the  land  under  the  highway  on  which  the  track  is  laid 
has  been  the  subject  of  much  judicial  consideration.  The  question  has 
arisen  upon  the  demand  of  the  land-owner  to  be  awarded  compen 
satiou  for  the  occupation  of  his  land  by  the  railroad.  He  has  con- 
tended that  such  an  occupation  of  the  public  highway  imposed 
upon  his  land  a  burden  greater  than  that  which  it  sustained  before, 
and  which  amounted  to  a  taking  of  his  land,  or  some  interest 
therein,  for  which  he  was  entitled  to  compensation.  On  the  other 
hand,  the  railroad  companies  have  contended  that  the  occupation 
of  the  highway  by  the  track  and  its  use  by  the  cars  was  no  other 
or  different  use  than  that  public  use  to  which  the  highway  was 
originally  deToted. 

A  similar  question  had  arisen  in  the  early  periods  of  the  history 
of  railroads  designed  to  be  operated  by  steam-power.  With  a 
limited  and  imperfect  knowledge  of  the  extent  of  development  to 
which  such  roads  were  destined  to  attain,  or  with  an  exaggerated 
or  distorted  view  of  their  character  as  public  highways,  it  was  long 
contended  that  such  railroads  might  occupy  the  soil  of  ordinary 
public  highways  without  making  compensation  to  the  land-owner. 
Much  difference  of  judicial  opinion  and  decision  may  be  found  on 
this  subject  In  this  State,  in  the  case  of  Morris  afid  Essex  R, 
R,  Co.  Y.  Newarhy  %  Stock.  352,  Ohancellor  Williamson  expressed 
the  opinion  that  the  legislature  might  authorize  a  railroad  operated 
by  steam  to  be  laid  on  the  public  highway,  and  that  if  the  occupa- 
tion did  not  entirely  destroy  the  use  of  the  highway  in  the  ordinary 
mode,  it  was  not  such  a  taking  of  private  property  as  required 
compensation  to  be  made.  On  the  other  hand,  the  Supreme  Court> 
about  the  same  time,  in  the  case  of  Starr  v.  Camden  and  Atlantic 
R.  R.  Co.,  4  Zabr.  592,  held  that  the  owner  of  land  under  a  public 
highway  taken  by  a  railroad  operated  by  steam  was  entitled  to 
compensation.  The  cases  of  Hetfield  v.  Central  R,  R.  Co.,  5  Dutch. 
Vol.  XXXVI—  69 
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571,  and  M.  d  E.  R.  R.  Co.  v.  Prudden,  4  C,  E.  Or.  3SG  ;  s.  c,  5 
id.  530,  indicate  thafc  the  view  taken  by  the  Supreme  Court  is  cor- 
rect And  the  reason  is  pointed  out  by  Chancellor  Orekh,  in  the 
casid  of  Hinchman  v.  Patterson  H,  R.  R,  Co.,  2  id.  75,  with  hia 
usfaal  perspicuity  and  breadth  of  view.  And  considering  the  de- 
velopments of  the  railroads  of  the  country,  it  is  now  perfectiT 
obvious  that  the  use  of  a  public  highway  longitudinally  by  aiafl- 
road  operated  by  steam  is  a  use  entirely  inconsistent  with  and 
destructive  of  the  public  use  to  which  the  highway  was  originallj 
devoted.  The  rate  of  speed  at  which  such  roads  are  operated  is 
dangerous  to  the  public  who  would  otherwise  use  the  highwaj.  b 
makes  use  of  rails  not  adapted  to,  but  obstructive  of,  the  ordinair 
public  use  of  the  highway  by  the  usual  vehicles  of  travel  thereoiL 
The  noise,  the  danger,  the  obstruction  of  its  road-bed,  all  combine 
to  make  the  use  of  the  highway  by  such  a  railroad  incompatible 
with  its  general  use  as  a  public  highway.  In  such  a  case,  then,  the 
railroad  becomes  a  manifest  burden  on  the  soil  additional  to  thut 
originally  imposed  by  the  public  highway,  which  is  a  taking  of 
property  for  which  compensation  must  be  made.  The  question  maj 
be  considered  as  set  at  rest,  now,  in  favor  of  the  above  views,  bj  a 
decided  weight  of  authorities,  to  be  found  collected  in  1  Bedf.  on 
Bailways  (5th  ed.)  314  et  seq.,  and  notes. 

It  is  obvious  however,  that  an  ordinary  horse  railroad,  in  oocnpr- 
ing  a  highway  with  its  track,  and  making  use  of  it  with  its  cars, 
produces  a  different  result  from  that  produced  by  such  an  oocnpa- 
tion  and  use  by  a  railroad  operated  by  steam.  By  legislative  direction 
the  track  of  the  horse  railroad  is  required  to  be  (as  in  this  case)  so 
constructed  not  only  as  not  to  interfere  with  or  prevent  the  passage 
of  other  vehicles,  but  to  be  adapted  to  such  passage  both  acrosi 
and  along  the  rails.  The  cars  are  drawn  by  animals  such  as  usnally 
draw  the  vehicles  used  on  public  highways.  They  carry  along  the 
highway  such  passengers  as  otherwise  would  be  obliged  to  pass  over 
it  on  foot  or  in  other  vehicles,  and  do  so  with  no  more  injury  in  the 
way  of  noise,  jar  or  disturbance  than  would  be  occasioned  bj  the 
passage  of  other  vehicles.  The  use,  if  it  be  novel  and  peculiar  ia 
its  form,  is  but  a  modification  of  the  origiual  use  to  which  the 
highway  was  devoted  when  it  became  a  highway.  The  burden  im- 
posed thereby  upon  the  land-owner,  so  far  as  the  use  of  his  pn^ertj 
is  concerned,  is  identical  in  kind  and  no  greater  in  degree  than  vsi 
originally  imposed  on  the  land  when  the  highway  was  opened. 
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Such  was  the  view  taken  by  Chancellor  Orben  in  the  case  of 
Hinehman  t.  Paiersofi  H.  R.  li.  Co.,  above  cited,  and  he  conse- 
quently held  that  the  occupation  of  a  street  by  a  horse  railroad  was 
not  snch  a  taking  of  property  as  would  entitle  the  owner  to  com- 
pensation. This  view  was  mentioned  with  approval  by  Chief 
Justice  Beaslcy  in  StaU  v.  Laverock,  5  Vr.  201,  and  by  Chancellor 
Zabbibkie  in  Jersey  City  and  Bergen  R.  i2.  Co.  v.  Jersey  City  and 
Hobohen  R.  R.  Co.,  5  C.  £.  Or.  61,  66,  and  was  followed  by  the 
present  chancellor  in  Patereon  and  Passaic  fforse  R.  R.  Co.  v. 
Paterson,  9  id.  158. 

I  do  not  hesitate  to  adopt  this  view,  sanctioned  by  such  anthori*' 
ties  and  so  reasonable  in  itself,  and  to  conclude,  that  so  far  as  the 
owner  of  land  nnder  a  highway  is  concerned,  the  use  of  the  high- 
way by  legislative  sanction  by  a  horse  railroad  is  not  inconsistent 
with  the  public  use  to  which  the  highway  was  originally  devoted, 
and  is  not  an  additional  burden  imposed  on  the  land,  but  only  a 
variation  or  modification  of  the  public  right  and  easement  originally 
acquired.  Consequently  such  owner  has  no  right  to  claim  com- 
pensation for  such  occupation  of  the  highway. 

While  this  view  has  been  adopted  by  many  courts,  it  has  also 
been  controverted  by  judges  of  repute,  and  the  decisions  are  conse- 
quently very  conflicting.  No  good  purpose  will  be  served  by  a 
crii^ical  examination  of  the  cases  in  this  opinion.  It  is  sufficient  to 
say  that  when  analyzed  the  difference  between  the  cases  seems 
to  arise  from  the  different  views  entertained  by  the  judges  in  respect 
to  the  practical  question  as  to  how  far  the  use  of  the  highway  by 
the  railroad  is  incompatible  with  the  use  to  which  the  highway  was 
originally  devoted.  And  it  may  be  remarked  that  when  a  conclu- 
sion different  from  that  to  which  I  have  arrived  has  been  reached, 
dissenting  opinions  have  been  expressed  by  judges  whose  opinions 
are  entitled  to  respect  See  Craig  y.  Rochester  C  A  B.  R.  Co., 
39  N.  T.  404.  The  cases  may  be  found  collected  in  1  Sedf.  on  Bail- 
ways  (5th  ed.),  317,  and  notes.  In  the  late  case  of  Attorney-Gen- 
eral  v.  Metropolitan  R.  R.  Co.,  125  Mass.  515;  s.  c,  28  Am.  Bep. 
264,  the  Supreme  Court  of  Massachusetts  reach  a  conclusion  in 
accord  with  that  to  which  we  have  arrived. 

The  discussion  so  far  may  seem  perhaps  to  be  somewhat  beside 
the  real  question  in  this  case.  But  its  applicability  will  be  recog- 
niied  when  it  is  understood  that  it  is  insisted  that  the  conclusion 
to  which  we  have  arrived  compels  us  to  adopt  a  view  of  the  case 
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adverse  to  the  claim  of  the  appellee.  It  is  insisted  that  if  the  prop* 
erty-owner  be  not  entitled  to  compensation,  on  the  ground  that  the 
burden  on  his  land  is  not  increased  by  the  use  of  the  highway  by  a 
horse  railroad,  but  that  such  use  is  a  mere  modification  of  the  pablie 
easement  before  tak^n,  then  it  follows  that  the  public  right  miut 
continue  and  remain  as  before,  open  to  every  person.  It  is  cUimed 
that  a  use  of  the  highway  which  would  exclude  in  whole  or  ia  part 
a  portion  of  the  public  is  incompatible  with  such  use  as  the  high- 
way was  originally  devoted  to,  and  therefore  that  it  cannot  be  con- 
sistently held  that  any  exclusive  rights  are  vested  in  horse  railroad 
companies. 

I  am  unable  to  see  any  force  in  this  objection.  When  a  highway 
has  been  once  taken  for  public  use,  the  owner  of  the  land  retains  his 
title  to  the  same  subject  to  the  public  easement  That  public  ease- 
ment vests  in  the  public.  How  far  it  extends  it  is  not  neoessaiy 
now  to  inquire.  "Whether  it  gives  power  for  the  laying  of  under- 
ground or  the  building  of  elevated  railroads  need  not  be  considered. 
It  IS  sufficient  to  consider  the  easement  as  one  of  a  right  of  passage 
over  the  same  by  the  public.  This  right  however  the  legislatare 
may,  it  is  well  settled,  controL  It  may  control  the  road  for  the  pub- 
lic use;  it  may  regulate  the  public  use.  Thus,  it  will  be  conceded^ 
changes  of  the  grade  of  highways  may  be  made  by  the  public  author- 
ities, and  the  land-owner  is  entitled  to  no  compensation  or  redress, 
however  injurious  or  destructive  such  changes  may  be,  unless  under 
the  provisions  of  such  a  statute  as  exists  in  this  State.  Bev.  1009. 
The  public  may,  without  further  compensation,  lay  sowers  in  ths 
highway.  Stoudinger  v.  yewark,  1  Stew.  Eq.  446.  Water^ipes, 
it  seems,  may  be  laid  within  the  highway  as  part  of  the  <»iginal 
burden,  at  the  legislative  will.  Jersey  City  v.  Hudson,  2  Beas. 
420.  And  in  the  well-considered  case  of  Wright  v.  Carter,  3 
Dutch.  76,  the  Supreme  Court,  Chief  Justice  Obsen  delivering 
their  opinion,  held  that  the  legislature  might  authorize  a  turnpike 
company  to  take  a  public  highway  and  construct  its  turnpike 
thereon,  without  making  a  compensation  to  the  land-owner  whose 
lands  were  thus  appropriated.  The  act,  which  was  the  subject  of 
consideration  in  that  case,  provided  for  the  vacation  of  the  pnbhc 
highway  by  surveyors  of  the  highways,  and  it  appeared,  m  the 
case,  that  it  was  so  vacated  for  the  purposes  of  the  turnpike.  It 
also  appeared  that  the  turnpike  company  were  authorized  to  chaifi 
tolls  for  all  persons  travelling  thereon.     But  the  court  held  that 
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the  public  easement  originally  acquii*ed  over  the  land  was  not. 
thereby  discharged,  and  although  transferred  to  a  private  corpora- 
tion authorized  to  exact  tolls  from  travellers  and  empowered  to 
exclude  all  who  did  not  pay  toll  to  them,  remained  yet  the  same 
public  easement,  and  was  not  an  additional  burden  on  the  land  for 
which  compensation  could  be  required.  This  decision  it  is  unnec- 
essary to  vindicate  or  support  in  this  court,  because,  although  the 
ease  of  Wright  v.  Carter  was  afterward  reversed  (no  opinion 
appearing  in  the  reports),  it  is  understood  that  the  reversal  was 
upon  other  grounds,  and  that  the  opinioa  of  the  court  below,  on 
the  point  in  question,  was  approved.  3  Dutch.  685,  note ;  State y. 
Laverock,  5  Vroom,  207;  Freeholders  v.  Red  Bank  Turnpike  Co.^  8 
C.  E.  Gr.  93.  But  I  think  the  decision  may  well  he  vindicated 
upon  plainest  principles.  The  public  easement  requires  for  its 
beneficial  use  the  making  and  maintenance  of  a  roadway.  The 
legislature,  representing  the  public,  may  well  determine  whether 
this  shall  be  done  by  the  public,  and  at  its  expense,  or  by  a  private 
corporation.  In  the  latter  case  it  may  give  to  such  corporation  a 
right  to  exact  reasonable  tolls,  to  remunerate  it  for  its  outlay  and 
labor.  The  object  is  not  the  benefit  of  the  private  corporation. 
That  is  merely  incidental.  The  real  design  is  the  public  good  in 
the  use  of  the  public  highway.  If  that  can  be  best  served,  in  the 
judgment  of  those  representing  the  public,  by  making  a  turnpike 
thereon,  it  may  properly  be  done.  Manifestly,  then,  no  additional 
burden  is  thereby  imposed  on  the  land-owner.  See,  also,  Benedict 
V.  Goity  3  Barb.  459. 

I  do  not  perceive  therefore  that  the  use  of  the  highway  by  a 
horse  railroad  company,  if  held  to  be  exclusive  of  its  use  to  some 
extent  by  others,  is  thereby  an  additional  burden  on  the  land* 
Nor  can  I  see  any  inconsistency  in  holding  that  the  land-owner  is 
not  entitled  to  compensation,  although  the  use  is  more  or  less 
exclusive.  Such  use  is,  in  fact,  but  a  modification  of  the  original 
public  use,  established  by  the  representatives  of  the  public,  to  serve 
the  public  purpose  in  the  transportation  of  passengers  upon  the 
highway.  It  is  for  the  legislature  to  decide  if  this  is  a  judicious 
and  proper  mode  of  use  for  the  public  good.  If  it  is  so  considered, 
then  the  legislature  may  authorize  it,  and  may  limit  and  control 
other  public  uses  of  the  highway  for  that  purpose.  So  long  as  the 
Qse  made  is  of  the  same  kind  as  that  to  which  the  land  was  origin* 
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ally  devoted,  the  owner  cannot  complain  of  any  modifications  or 
limitations  of  it 

Let  US  next  inquire  what  rights  a  horse  railroad  company  acquires 
hy  the  legislation  with  respect  to  other  persons  making  nae  of  the 
highway  in  passing  and  repassing  thereon.  Are  its  rights  meidr 
those  of  passage  back  and  forth  npon  the  rails  which  it  has  jeea 
permitted  to  lay  npon  the  public  highway?  Or  has  it  the  power  of 
excluding  others  from  the  use  of  its  rails,  and  if  so,  how  far  does 
that  power  extend? 

The  grant  in  this  case  must  be  conceded  to  be  of  a  franchise. 
It  includes  the  right  to  lay  down  tracks,  to  run  carriages  thereon, 
to  carry  passengers,  and  to  exact  tolls.  Such  a  grant  must  be 
construed  as  giving  all  the  powers  reasonably  necessary  to  aooom- 
plish  the  manifest  object  Jf.  di  E.  R.  IL  Co.  v.  Sussex  R.  ILC^ 
5  G.  K  Gr.  542.  That  it  contains  no  words  of  exclusion  is  not 
of  consequence,  for  the  grant  of  a  franchise,  by  its  intrinsic  foroe, 
is  exclusive  against  all  persons  but  the  State.  R.  A  D.  Bay  R  B. 
Co.  Y.  D.  it  R.  Can.  Co.,  3  G.  E.  Or.  546,  572.  As  was  well  said 
by  Chief  Justice  Shaw,  in  Commonwealth  \.  Temple^  14  Gray,  7G- 
''The  accommodation  of  travellers,  of  all  who  have  oocasioa  to 
use  them,  at  certain  rates  of  fare,  is  the  leading  object  and  public 
benefit  for  which  these  special  modes  of  using  the  highway  are 
granted,  and  not  the  profit  of  the  proprietors.  The  profit  to  the 
proprietors  is  a  mere  mode  of  compensating  them  for  their  outkj 
of  capital  in  providing  and  keeping,  up  this  public  easement' 
''Every  such  grant  must  therefore  be  held  to  carry  with  it  all  in* 
cidental  rights  which  are  necessary  to  its  full  use  and  ben^dil 
enjoyment  When  the  grant  has  for  its  object  the  procurement  of 
an  easement  for  the  public,  th^  incidental  powers  must  be  so  con- 
strued as  most  effectually  to  secure  to  the  public  the  full  enjoyment 
of  such  basement." 

Upon  such  grounds  horse  railroad  companies  have  been  held  to 
have  certain  exclusive  rights,  because  the  exercise  of  such  rights  ii 
plainly  necessary  to  the  existence  and  beneficial  use  of  the  railrotd. 
Thus  a  horse  car  is  held  to  be  entitled  to  the  exclusive  use  of  iti 
tracks,  so  that  another  vehicle  in  meeting  it,  is,  contraTy  to  the 
usual  rule  of  the  road,  required  to  give  way  and  entirely  remove 
from  its  track.  A  similar  rule  is  adopted  when  the  horse  car  over- 
takes a  vehicle  proceeding  in  the  same  direction,  or  enoounters  a 
vehicle  lawfully  stopping  in  the  street  to  deliver  goods,  etc     0>w- 
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fiumw€aUh  Y.  Templcy  ubi  sup.  Stats  y.  Foley,  31  Iowa,  527  ;  8.  c,  7 
Am.  Bep.  1G6;  ffegan  v.  Eighth  Ave.  R.  R.  Co,,  15  N.  Y.  380,  and 
other  cases  cited  in  the  chancellor's  opinion. 

It  has  also  been  held  that  a  horse  railroad  company  may  exclndi^ 
from  its  tracks  the  cars  of  another  horse  railroad  company,  though 
given  authority  to  use  such  tracks  l^y  the  legislature,  unless  com- 
pensation is  required  to  be  'made.  J.  C.  <£  Bergen  R.  R,  Co.  v.  J* 
C.  it  Bob.  R.R.  Co.,  5  C.  E.  Or.  60  ;  s.  c.  6  C.  Gr.  550 ;  Brooklyn 
Ceni.  K.  R.  Co.  v.  Brooklyn  City  R.  R.  Co.,  32  Barb.  358  ;  Jfetrqp. 
R.  R.  Co.  v.  Quincy  R.  R.  Co,,  12  Allen,  262.  Now  the  use  of  one 
railroad  by  the  cars  of  another  company  may  be  objectionable,  be- 
cause it  is  probable,  and  almost  certain,  that  such  use  would  be 
incompatible  with  its  full  use  and  enjoyment  by  the  company  that 
laid  it  But  it  is  not  diflScult  to  conceive  of  cases  where  it  would 
be  quite  possible  to  run  cars  on  other  railroads,  at  least  for  short 
distances,  without  interfering  with  the  regular  use  of  the  road  by 
the  owners.  And  so  in  the  cases  last  cited,  the  ground  of  the 
decision  has  been,  not  that  thei*e  was  an  interference  with  the  full 
use  of  the  railroad,  but  that  there  was  such  an  occupation  of  the 
property  and  franchise  of  the  railroad  company  as  was  manifestly 
a  taking  or  appropriation  of  property  for  which  compensation  might 
be  required,  and  must  be  provided*  Such  was  the  view  taken,  by 
Chancellor  Zabbiskib  in  the  case  in  5  C.  R  Or.  66,  above  cited.  This 
iron  rails  of  the  railroad  laid  in  the  street  he  held  to  be  the  property 
of  the  railroad  company,  not  abandoned  to  the  public  or  to  every 
use  by  those  passing  over  the  street.  Such  use  as  was  incidental 
and  occasional  was  held  to  be  justified  by  an  implied  pemiission 
arising  from  the  mode  in  which  the  track  was  required  to  be  laid. 
But  such  use  was  held  not  to  include  the  use  of  the  track  for  a 
competing  traflQo  by  the  regular  running,  over  the  rails,  of  cars  or 
carriages  adapted  to  the  track  and  operated  by  a  rival  company. 
When  that  case  came  into  this  court  by  appeal,  no  dissent  was 
expressed  from  the  views  of  the  chancellor.  The  decision  here 
virtually  conceded  their  correctness,  so  far  as  the  right  of  com- 
pensation was  dependent  on  a  franchise  and  property  in  the  rail- 
road. But  this  court  held  that  compensation  for  the  appropriation 
of  the  property  had  been  substantially  provided  for  in  the  legislative 
scheme.     See  6.  0.  E.  Gr.  557. 

Now  if  a  railroad  company  have  a  property  in  their  track  laid  on 
the  highway,  and  in  their  franchise  of  operating  it  for  tolls,  which 
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eadtles  them  to  compensation  for  the  ase  of  it  by  a  rival  car  com* 
pany,  on  what  sabstantial  ground  can  it  be  denied  the  same  right 
when  a  like  use  is  made  of  its  track  by  coaches  or  omnibuses  of 
competing  companies  ?  It  is  true  that  there  may  be  a  vast  differ- 
ence in  the  degree  to  which  the  raihx>ad  company  would  be  iDter- 
fcrcd  with,  whether  the  interference  proceeds  from  use  by  care  or 
by  coaches  capable  of  being  turned  off  the  track  ;  but  so  far  as  the 
property  and  franchise  are  concerned,  the  interference  is  identical 
in  kind.  The  use  in  each  case  is  equally  an  appropriation  of  prop- 
erty, which  its  owner  may  resist  unless  compensation  be  provided 
for  him. 

It  is  urged,  with  great  force,  that  there  is  an  implied  permissioD 
to  use  the  rails  thus  laid  on  a  public  highway,  to  every  one  lawfully 
passing  over  the  public  road  in  the  prosecution  of  a  lawful  business, 
and  who  do  not  directly  interfere  with  the  passage  of  the  cars.  R 
may  be  conceded,  that  by  the  legislative  requirement  that  the  rails 
should  be  laid  and  maintained  on  the  level  of  the  road  and  of  the 
width  of  the  ordinary  wagon  track,  and  by  the  company's  acoeptanre 
of  such  terms  in  the  grant  some  permission  to  use  the  rails  is  implied. 
It  is  a  permission  not  emanating  from  the  company,  nor  is  it  revo- 
cable by  it.  It  arises  from  the  nature  of  the  grant,  and  the  condi- 
tions under  which  the  track  is  allowed  to  be  laid.  So  far  as  its  n» 
by  persons  driving  for  pleasure,  on  journeys^  or  in  ordinaiy  traffic 
is  concerned^  such  an  implication  may  well  arise.  Such  use  is  in 
ho  way  inconsistent  with  the  grant  to  the  company,  and  is  not  de- 
structive to  its  business.  It  does  not  affect  the  company's  rights  or 
franchise.  It  may  wear  its  rails,  but  that  is  part  of  the  compensa- 
tion the  company  gives  the  public  for  its  rights.  But  the  implied 
^rmission  now  discussed  must  not  be  extended  further  than  is  con- 
sistent with  the  purpose  and  design  of  the  grant  to  the  companv. 
That  purpose  was  to  serve  the  public  by  a  use  of  the  public  high- 
way for  public  travel,  whereby  a  cheap,  convenient  and  regalariy 
recurring  mode  of  carriage  should  be  provided  for  all  passengers. 
For  that  purpose  all  the  powers  of  the  company  were  given.  Un- 
doubtedly a  correlative  duty  devolved  on  the  company  to  laj  its 
track  and  to  run  its  cai*s  for  the  benefit  of  the  public.  Under 
such  circumstances,  the  laying  of  the  rails  must  be  considered  a 
permission  to  use  them  only  so  far  as  such  use  is  consistent  with  the 
grant  and  its  purpose.  Clearly  the  railroad  has  not  become  part  of 
the  street.    The  sills,  ties  and  rails  are  laid  on  the  street,  but  they 
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are  not  part  of  it.  They  constitute  a  part  of  the  machinery  for 
the  transportation  of  passengers,  andaltliongh  placed  on  the  street, 
no  more  become  part  of  it  than  the  cars  or  carriages  placed  on  the 
rails.  Brooklyn  CenL  R,  R.  Co.  v.  Brooklyn  City  R*  R.  Co.,  ubt 
sap.  Eetaining  thus  its  property,  no  permission  to  use  it  will  be 
implied,  if  the  use  is  inconsistent  with  the  grant  and  its  purpose. 
And  there  can  be  no  question  but  that  its  use  for  a  business  com- 
petitive with  that  for  which  the  company  was  created  is  inconsis- 
tent with  the  grant,  and  tends  to  thwart  its  purpose  and  to  destroy 
tlie  usefulness  of  the  company  to  the  public.  Permission  for  a  use 
inconsistent  with  the  grant  will  not  be  implied.  On  the  contrary, 
tlic  implication  is  of  an  exclusion  of  such  use. 

The  conclusion  then  is,  that  the  horse  railroad  company,  the  com- 
plainant below,  acquired  by  the  grant  contained  in  the  charter  a 
franchise  and  property  in  its  tracks  when  laid,  which  is  exclusive 
of  the  use  thereof  by  other  persons  or  companies,  in  competition 
ivich  it  in  the  business  of  carrying  passengera  for  hire. 

The  cases  cited  in  the  opinion  of  the  chancellor  indicate  an  al« 
most  universal  acquiescence  in  this  conclusion,  whenever  this  ques« 
tion  has  been  raised.  In  addition  to  those  cases  there  mav  bo  cited 
the  case  of  Buffalo  R.  R,  Co.  v.  Leighion,  in  which,  upon  a  state  of 
facts  identical  with  this  case.  Chief  Justice  Sheldon,  of  the  Su- 
]ierior  Court  of  Buffalo,  at  June  term,  1880,  restrained  the  defend- 
ant from  using  the  tracks  of  the  plaintiff's  railroad  in  the  business 
of  carrying  passengers  in  vehicles  of  any  description.  The  whole 
subject  is  admirably  summed  up  in  a  report  to  the  legislature  of 
Massachusetts,  made  in  1865,  and  to  be  found  in  1  Sedf.  oh  Bail- 
ways,  328. 

IJpon  such  a  conclusion  being  arrived  at,  it  is  quite  manifest  that 
the  decree  below  must  be  sustained.  Such  an  interference  with  a 
franchise  granted  by  the  State,  and  exclusive  in  its  character,  as  is 
proved  to  have  occurred  in  this  case,  may  be  restrained  by  injunc- 
tion.    R.  d  D.  B.  R.  R.  Co.  v.  D,  d  R.  Can.  Co.,  3  C.  E.  Gr.  546. 

It  may  be  further  remarked  that  any  possible  right  which  the 
<x>ach  company  may  have  to  the  incidental  use  of  the  rails  in  the 
use  of  the  street  has  been  preserved  by  the  decree  and  injunction. 
^0  appeal  was  taken  on  the  part  of  the  complainant  below,  and  I 
have  thought  it  unnecessary  to  consider  the  question  presented  by 
this  limitation. 

Vol.  XXXVI— 70 
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Beasley,  C.  J.  The  object  of  the  bill  exhibited  in  this  case  is 
to  preyent  the  use  and  obstraction  of  the  complainant's  horse  rail- 
road, in  the  city  of  Gamden,  by  the  Citizens  Coach  Company,  the 
appellant  in  this  court 

I  have  had  no  diflScnlly  in  settling  in  my  own  mind  what  the 
rights,  nnder  ordinary  circnmstances,  of  the  horse  railroad  com* 
pany  are.  The  company  was  duly  chartered  by  the  legislatore  to 
build  their  road,  and  to  run  cars  and  other  vehicles  npon  it,  and 
to  charge  for  the  transportation  of  persons  and  property  thereon, 
provided  that  sach  charge  should  not  exceed  a  certain  maximum  sum. 
I  regard  this  grant  of  power  as  giving  to  the  corporation  on  which 
it  was  conferred  the  exclusive  right  to  the  use  of  this  road  asa  nul- 
road.  No  one  without  its  consent  can  put  cars  or  other  vehideff 
upon  such  track,  for  the  purpose  of  using  it  as  a  railroad.  And 
further,  as  a  necessary  incident,  this  company  acquired  the  right  of 
way  when  overtaking  or  meeting  ordinary  vehicles. 

On  the  other  hand,  I  have  no  idea  that  by  thus  having  laid  this 
track  such  company  acquired  the  exclusive  right  to  use  the  space 
so  occupied,  or  any  part  of  such  space.  That  space  still  remained 
part  of  the  public  street,  open,  in  its  entire  area,  to  the  use,  in  the 
ordinary  way,  of  every  citisen.  Such  citizens,  under  snch  condi- 
tions, could  use  as  a  part  of  the  street,  either  transversely  or  longi* 
tudinally,  the  rails  so  laid,  I  would  refer  only  so  far  to  the  anthori* 
ties  as  to  say,  that  with  almost  entire  unanimity,  they  maintain  this 
right  in  the  public  as  against  such  a  chartered  right  as  the  one  now 
in  question.  And  it  is  also  obvious  that  it  is  upon  this  foandation 
alone  that  the  legislative  claim,  which  has  been  several  times  sanc- 
tioned by  the  courts  of  this  State,  to  appropriate  the  public  street! 
to  the  use  of  these  railroads,  without  making  compensation  to  the 
land-owners  whose  title  extends  over  the  property  so  applied,  can 
be  justified.  Nor  does  it  seem  to  me  that  any  class  of  persons  ii 
excluded  from  the  enjoyment  of  this  public  right  A  company  oi 
a  corporation  engaged  in  a  business  competition  with  that  of  thii 
railroad  company  neither  loses  nor  gains  any  thing  by  such  a  relatioo. 
The  entire  street  can  bo  used  in  such  a  competition  to  the  same  ex- 
tent, and  in  the  same  manner,  as  it  is  lawful  to  use  it  in  the  par* 
suit  of  any  other  buiness. 

.  Such  being  the  relative  rights  of  the  public  and  of  the  railrmd 
company,  the  question  arises  in  this  case  whether,  in  the  matten 
here  complained  of,  the  rights  of  the  latter  have  been  infringed  'y 
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the  appellant.  The  respondent  complains  that  the  appellant  has  been 
Qsing  ita  railroad  in  the  transportation  of  passengers.  The  latter 
avers  that  it  has  only  been  using  the  railroad  in  such  business  as  a 
part  of  the  public  highway  as  it  had  a  right  to  do.  It  seems  to 
me  that  the  question  is  solved  as  soon  as  it  is  determined  what  is  a 
use  of  the  railroad  and  what  a  use  of  the  highway.  The  peculiarity 
of  the  use  of  the  railroad  consists  in  its  continuity  ;  the  rehicles 
remain  upon  the  rails  from  one  terminus  to  the  other,  thereby 
gaining  the  advantage  of  avoiding  the  impediments  incident  to  the 
uneven  surfaces  of  ordinary  road-beds.  But  when  the  railroad  is 
used  as  a  part  of  the  highway,  there  is  no  such  continuity  of  use. 
U  18  true  that  on  such  occasions  ordinary  vehicles  will  be  run,  for 
various  distances,  upon  the  rails;  but  such  use  of  them  is  accidental 
and  intermittent.  I  think  it  results  from  these  definitions,  that 
when  in  the  pursuit  of  any  business,  the  wagons  connected  with 
it  are  run,  by  way  of  preference  and  to  the  largest  extent  practi- 
cable, on  one  of  tiiese  railroads,  such  practice  is  a  use  of  the  rail- 
road. Such  use  differs  very  slightly  from  that  which  the  company 
makes  of  its  own  road.  It  is  true,  that  in  a  wide  sense,  such  use 
is  a  oae  of  the  public  street ;  but  in  the  same  sense,  so  is  that  of 
the  railroad  company  with  its  cars.  Therefore  it  seems  to  me  that 
where  it  is  a  part  of  the  scheme  of  a  business  to  use  in  its  prosecu- 
tion the  railroad  track  in  preference  to  the  other  parts  of  the  high- 
way, the  carrying  out  of  such  plan  is  a  use  of  the  railroad,  and  is 
a  violation  of  the  exclusive  franchise  which  I  have  said  is,  in  that 
respect,  vested  in  the  railroad  company. 

And  this,  I  think,  is  what  has  been  done  in  the  present  case. 
The  evidence  has  satisfied  me  that  the  use  that  has  been  made  of 
the  road  of  this  respondent  by  the  vehicles  of  the  appellant  has 
been  the  result,  not  of  accident,  but  of  design.  It  has  been  qui  tie 
clearly  proved  that  there  has  been  an  understanding,  either  express 
or  tacit,  between  the  managers  of  this  coach  company  and  their 
employees,  that  the  road  of  the  respondent  was  to  be  converted  into 
one  of  the  efficient  instruments  of  its  business;  and  as  was  to  be 
expected,  such  understanding  has  been  put  into  effect,  utterly  re- 
gardless of  the  embarrassments  which  by  such  action  were  thrown 
upon  the  respondent  The  road  of  the  respondent  has  not  only 
been  used  by  this  rival  company  to  the  greatest  extent  practicable, 

but  has  been  used  in  such  a  manner  as  seriously  to  obstruct  the 

ft 

convenient  employment  of  it  by  its  owner.    Against  the  contiuu- 
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ance  of  such  condact  the  respondent  had  a  right  to  appeal  to  the 
law  for  protection. 

And  it  is  on  the  samo  ground  that  it  appears  to  me  that  the  re- 
lief by  injunction  was  admissible.  These  interferences  with  the 
rights  of  the  respondent  being  the  outcome  of  an  organized  plan, 
could  not  be  sufficient! J  remedied  except  by  the  preventive  power 
of  a  court  of  equity.  Occasional  interruptions  and  invasions  off 
this  franchise,  not  being  parts  of  a  general  scheme,  would  not  hate 
justified  such  interposition,  as  such  wrongs,  being  both  public  and 
private  nuisances,  could  have  been  sufficiently  repressed  by  actionfl 
at  law  or  by  indictments.  Under  such  conditions,  these  latter 
methods  of  redress  would  have  been  the  appropriate  and  sole  reme- 
dies. But  such  repressions  would  not  be  adequate  where  the 
wrong-doing  proceeds  from  a  concerted  plan  of  operations,  becanae 
as  the  remedy  would  be  aimed  at  the  effects,  and  not  at  the  canae, 
the  result  would  be  the  inefficiency,  with  respect  to  results,  that  in 
general  attends  a  great  multiplicity  of  suits. 

I  have  regarded  these  questions  as  of  considerable  importance, 
and  have  on  that  account  preferred  to  express  my  own  views  on 
the  subject ;  and  it  is  in  consequence  of  such  views  that  I  ahaD 
vote  to  affirm  the  decree  rendered  in  the  court  below. 

Decree  unanimously  afirmed. 


PiLLSBUBT  y .  KlHOOK. 

(BS  N.  J.  Eq.  [6  Stew.]  S87.) 

AMiffnmeni  for  b&neJU  of  creditors — asaignes — power  to  eet  otade  yVvntfvM 

troTitfer. 

An  assignee  for  the  benefit  of  creditors  maj  set  aside  a  prior  frandulent  tnar 

fer  by  his  assignor.    {See  note,  p.  SCKd.) 
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ILL  to  set  aside  a  fraudulent  conveyance.    The  opinion  statei 
the  case.    The  relief  was  denied  below.    &  a«  4  Stew*  6111 


Frederick  Adams,  for  appellant. 
J.  If.  Ackerman,  for  respondent 
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Depue,  J.  The  complainant  is  tho  assignee  of  John  G.  Doremus 
and  William  L.  Doremus.  The  bill  charges  that  on  the  14th  of 
January,  1878,  the  said  John  G.  Doremus  and  William  Ij.  Doremus, 
who  were  partners,  executed  and  delivered  to  the  complainant  an 
assignment  of  all  their  partnership  and  individual  property,  for  the 
purpose  of  securing  to  the  creditors  of  the  firm  and  the  individual 
creditors  of  the  assignors  an  equal  distribution  of  the  partnership 
and  separate  pro^ferty  of  the  assignors,  in  accordance  with  the  pro- 
visions of  the  act  entitled  *^  An  act  to  secure  to  creditors  an  equal 
and  just  division  of  the  estates  of  debtors  who  convey  to  assignees 
for  the  benefit  of  creditors."  Rev.  3G.  It  further  charges  that  the 
firm  property  embraced  in  the  inventory  does  not  exceed  in  valae 
the  sum  of  $895.44,  of  which  more  than  $700  are  book  accounts,  a 
portion  of  which  is  probably  uncollectible;  that  the  individual 
estate  of  William  L.  Doremus  is  estimated  at  the  sum  of  $654.10, 
and  the  individual  estate  of  John  G.  Doremus  at  the  sum  of  $1,200; 
that  firm  debts  amounting  to  $4,345.51,  and  individual  debts  of 
William  L.  Doremus  amounting  to  $204.33,  had  been  presented  to 
the  complainant,  and  that  the  estate  in  the  complainant^s  hands 
and  mentioned  in  the  inventory  is  insufiicient  to  pay  in  full  the 
debts  of  the  firm  presented  to  tho  complainant. 

The  bill  farther  charges  that  the  said  John  G.  Doremus,  on  the 
16th  of  December,  1877,  was  seized  of  two  tracts  of  land  situate  in 
township  of  Montclair,  valued  at  $7,000  above  incumbrances,  and 
that  on  that  day  he  conveyed  the  said  lands  to  his  daughter,  Jane 
A.  Kingon,  for  a  pretended  consideration ;  that  at  the  time  ot  the 
said  conveyance  the  said  firm  was  hopelessly  insolvent,  being  in- 
debted in  the  sum  of  $12,000,  whereof  the  debts  presented  to  the 
complainant  were  parcel ;  that  the  said  conveyance  was  contrived 
and  intended  in  fraud  of  creditors,  and  that  the  grantee  took  tho 
said  conveyance  with  knowledge  of  the  insolvency  of  the  grantor, 
and  of  the  fraudulent  purpose  with  which  the  conveyance  was 
made. 

The  prayer  in  the  bill  is  that  the  said  fraudulent  conveyance  may 
be  Bet  aside,  and  that  it  may  be  decreed  that  the  premises  so  fraud« 
ulently  conveyed  away  were  the  property  of  the  said  John  G.  Dore- 
mns  at  the  time  of  the  execution  of  the  said  deed  of  assignment, 
and  became  equitably  vested  in  the  complainant  under  the  deed  of 
assignment.    To  this  bill  a  demurrer  was  filed. 

Concisely  stated,  the  case  is  this:  A  conveyance  of  property  by 
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an  insolvent  debtor,  in  fraud  of  his  creditors;  a  subseqaeut  ascgn- 
mcnt  by  the  debtor  for  the  benefit  of  creditors,  pnrsuaDi  to  the 
assignment  act,  under  which  creditors  who  were  hindered,  delajfed 
aud  defrauded  by  the  conveyance,  hlAve  presented  their  claims  tor 
allowance,  and  the  property  in  the  hands  of  the  assignee  insaflScient 
to  pay  the  claims  of  creditors  in  full,  without  resorting  to  the  prop- 
erty previously  conveyed  away  by  the  debtor.  The  question  on  the 
demurrer  is  whether  under  such  circumstances  the  assignee  hss  a 
standing  in  court  to  set  aside  the  fraudulent  conveyance,  and  readi 
the  property  conveyed  away  by  the  debtor  in  fraud  of  creditors,  for 
the  purpose  of  applying  it  in  satisfaction  of  the  claims  of  creditors. 

No  rule  of  law  .is  better  settled  than  that  a  conveyance  in  fraud 
of  cn'ditors  is  good  as  between  the  parties  to  it  The  statute  al 
13  Elizabeth,  ch.  5,  which  makes  void  grants  and  conveyances  con- 
trived in  fraud,  with  intent  to  hinder,  delay  or  defraud  creditors, 
is  in  express  terms  limited  to  those  persons  whose  actions,  debts, 
damages  or  demands  are  or  may  be  hindered  or  defeated  by  such 
covinous  or  fraudulent  devices  and  practices.  Rev.  447,  §  13.  It 
is  equally  clear  that  such  conveyances  are  also  unassailable  by  those 
who  hold  a  derivative  title  from  the  fraudulent  grantor,  and  iu 
virtue  of  their  title,  become  simply  representatives  of  his  interests. 
An  heir  or  devisee  of  the  fraudulent  grantor  is  exclusively  the  rep- 
resentative of  the  latter,  and  succeeds  only  to  his  rights.  In  bo 
sense  can  the  heir  or  devisee  be  considered  as  representing  those 
whose  interests  are  intended  to  be  defrauded;  and  on  the  plain 
construction  of  the  statute  he  is  disabled  from  taking  advantage  ol 
its  provisions.  The  executor  or  administrator  of  a  solvent  estate 
stands  in  the  same  position.  As  such,  he  is  also  the  representatiTe 
of  the  fraudulent  grantor,  and  has  no  power  to  recall  a  fraodnlent 
grant  of  chattels  for  the  benefit  of  the  grantor's  estate.  The  same 
disability  will  rest  upon  an  assignee,  who,  in  virtue  of  the  iastni- 
ment  of  transfer,  becomes  merely  the  representative  of  his  grantor, 
and  succeeds  only  to  the  rights  of  the  latter. 

The  material  question  for  present  consideration  is,  whether  those 
who  hold  by  a  title  derived  from  the  grantor,  but  who,  in  virtue  of 
that  title,  become  the  representatives  of  the  creditors  of  the 
grantor,  as  a  class  —  as  for  instance,  the  executors  or  administra- 
tors of  an  insolvent  estate,  or  an  assignee  for  the  benefit  of  the 
crran  tor's  creditors  —  may  not  be  allowed,  in  the  interest  of  credit* 
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ore,  to  have  a  standing  in  court,  to  avoid  the  fraudulent  grants  and 
conveyances  of  the  debtor  for  the  benefit  of  his  creditors. 

The  leading  case  on  this  subject  is  Hawes  v.  Leader,  Cro.  Jac. 
^70.  In  that  case  the  defendant  was  the  administrator  of  one 
Thomas  Gookson.  The  plaintiff  averred,  in  his  declaration,  that 
the  said  Gookson,  for  £20  paid  by  the  plaintiff,  granted  all  his 
goods  mentioned  in  the  schedule,  and  covenanted  that  he,  his 
administrators,  etc.,  should  safely  keep  and  quietly  deliver  them  to 
the  plaintiff  on  demand,  and  bound  himself  in  £40  for  the  per- 
formance of  that  covenant  Gookson  died,  and  the  plaintiff  de- 
manded the  goods  of  the  defendant,  who  had  become  administra- 
tor, and  being  refused,  brought  his  action.  The  defendant  pleaded 
the  statute  of  13  Elizabeth,  ch.  5,  and  further  said  that  the  intes- 
tate, at  the  time  of  the  grant,  was  indebted  to  divers  persons  in 
several  sums  (naming  both  the  persons  and  the  sums),  and  that 
the  deed  of  gift  was  made  of  fraud  and  covin  betwixt  Gookson  and 
the  plaintiff  to  deceive  his  creditors  named;  that  Gookson  used 
and  occupied  all  the  goods  during  his  life,  and  that  administration, 
after  his  death,  was  committed  to  the  defendant  The  plaintiff 
demurred,  and  assigned  as  grounds  of  demurrer,  (1)  that  it  was  not 
averred  that  the  debts  due  were  unpaid  to  the  creditors  named; 
(2)  that  the  plea  did  not  show  that  the  said  debts  were  due  by 
specialty,  for  an  administrator  was  not  liable  to  debts  if  they  be  not 
upon  specialty;  (3)  that  the  goods  were  liable  to  the  creditors  in 
the  plaintiff's  hands,  as  an  executor  de  son  tort,  if  the  deed  of  gift 
be  fraudulent;  (4)  that  creditors  might  never  sue  for  their  debts, 
and  then  the  defendant  might  thereby  justify  the  detainer  of  the 
goods  forever,  and  (5)  that  the  defendant  was  not  such  a  person  ivs 
is  enabled  by  the  statute  to  plead  that  plea,  for  the  statute  makes 
the  deed  void  as  against  creditors,  but  not  against  the  party  him- 
self, his  executor  or  administrator.  On  the  argument  of  the 
demurrer  it  was  adjudged  for  the  plaintiff. 

It  will  be  perceived,  that  in  the  case  cited  the  action  was  at  law, 
and  the  pleading  being  entirely  wanting  in  the  averments  necessary 
to  put  the  interests  of  creditors  in  the  issue,  the  decision  in  princi- 
ple went  no  further  than  holding  that  an  administrator,  as  such, 
cannot  take  advantage  of  the  statute  where  the  rights  of  creditors 
do  not  appear  to  be  involved.  Certain  it  is,  that  by  a  long  line  of 
decisions,  it  has  become  settled  law  that  a  conveyance  of  chattels, 
made  by  a  debtor  in  fraud  of  his  creditors,  is  void,  and  the  property 


560  NEW  JERSEY, 

Pillsbary  v.  RingoD. 


conveyed  is  assets  for  the  payoieut  of  debts.  3  Wins,  on  Exn. 
1679.  At  common  law,  ci*editors  might  consider  the  fniadnleat 
donee  as  an  executor  de  son  iort^  if  he  took  the  goods  into  his  pos- 
session after  the  death  of  the  donor.  Bat  it  was  not  coisidered 
that  the  rights  of  creditors  depended  altogether  on  that  mode  d 
proceeding ;  for  it  was  adjudged  in  Bethel  v.  Stanhope^  Gra  Wil 
810,  that  if  the  gift  of  goods  be  in  itself  fraudulent,  and  the  ooviii 
is  expressly  found  by  the  jury^  then  it  is  utterly  void  against  the 
creditors  by  13  Elizabeth,  ch.  5,  and  the  intestate  died  posseaBed 
of  them ;  and  when  the  donee  took  them  it  was  a  trespass  against 
the  administrator  for  which  he  hath  his  remedy,  and  they  were  al- 
ways assets  in  his  hands.  Where  A.,  being  indebted  to  B.,  m^de 
C.  his  executor,  and  died,  and  C,  the  executor,  promised  B.,  on  gnod 
consideration,  that  if  he  could  discover  any  goods,  parcel  of  the 
testator's  estate  at  the  time  of  his  death,  he  should  have  his  debt, 
satisfied  thereout,  and  the  question  was  whether  a  lease  for  ye«n 
conveyed  to  a  stranger  by  the  testator  in  his  life-time,  fraudulently, 
should  in  law  be  parcel  of  his  estate  at  the  time  of  his  death  or 
not,  it  was  by  the  whole  court  resolved  to  be  parcel  of  the  testa- 
tor's estate  at  the  time  of  his  death,  for  the  lease  was  void  against 
creditors.  Anon.^  2  Roll.  173.  Mr.  Roberts,  in  his  treatise  oo 
Fraudulent  Conveyances,  says : 

'^Wherever  a  man  makes  a  fraudulent  gift  of  his  goods  and  chat- 
tels, and  dies  indebted,  the  rule  upon  the  statute  of  Elizabeth,  ch. 
5,  has  always  been  to  construe  the  gift  as  utterly  void  against  all 
his  creditors,  and  the  debtor  to  have  died  in  full  possession  with 
respect  to  their  claims,  so  that  the  effects  are  just  as  much  assets  in 
the  hands  of  the  personal  representatives,  as  to  creditors,  as  if  no 
such  attempt  to  alien  them  had  been  made."  Roberts  on  Fran<L 
Conv.  592. 

In  Shears  v.  Rogers,  3  B.  &  Ad.  362,  the  defendant  was  the  per* 
son  to  whom  the  lease  had  been  assigned  by  the  testator  in  his  life- 
time, in  fraud  of  his  creditors,  and  who  afterward  became  his  execn* 
tor;  but  none  of  the  judges  mentioned  the  fact  that  the  defendant 
might  have  been  held  liable  as  executor  de  son  tort,  except  Vkra* 
SON,  J.;  and  Lord  Tentebdbk,  C.  J.,  puts  his  decision  on  the 
ground  that  '^  the  authorities  show  that  whenever  a  man  m&kes  a 
gift  of  goods  which  is  fraudulent  and  void  as  against  creditors  and 
dies,  he  is  considered  to  have  died  in  full  possession,  with  respeolte 
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the  claims  of  creditorsy  and  the  goods  are  assets  in  the  hands  of  his 
executor/' 

In  Shears  y.  Rogers  and  Bethel  y.  Stanhope,  the  question  arose 
under  pleas  of  pUne  odministraviL  The  issue  on  these  pleas  admit- 
ted that  the  goods  and  chattels  fraudulently  conveyed  by  the  de- 
ceased were  needed  to  pay  debts.  In  this  respect  those  cases  are 
distinguishable  from  Hawes  y.  Leader.  In  Shears  v.  Rogers,  the 
lease  had  been  assigned  by  the  testator  to  the  defendant,  in  trust 
for  the  benefit  of  the  testator  during  his  life,  after  his  death  for  the 
benefit  of  one  of  the  testator's  daughters-in-law.  The  defendant, 
after  probate  of  the  will,  and  before  he  had  notice  of  the  plaintifTs 
debt^  delivered  the  deed  of  assignment  to  the  husband  of  the 
daughter-in-law.  He  did  not  deliver  the  key  of  the  leasehold  prem- 
ises, but  the  premises  were  let  by  the  husband  to  a  tenant.  In 
Bethd  V.  Stanhope,  the  testator  made  a  gift  of  his  goods  to  his 
daughter  by  covin,  to  defraud  his  creditors,  and  died.  The  defend- 
ant intermeddled  with  the  goods,  afterward  the  daughter,  by  this 
gift,  took  possession  of  the  goods,  and  after  that  the  administration 
was  committed  to  the  defendant  as  executor.  These  cases  afilrm 
the  power  of  the  executor  acting  in  behalf  of  creditors,  under  some 
circumstances,  to  avoid  conveyances  by  a  testator  in  fraud  of  his 
creditors.  In  both  cases  the  goods  so  conveyed  away  were  held  to 
be  assets  in  the  hands  of  the  executor —  a  result  which  is  not  sup- 
posable  if  the  executor  had  no  power  to  retain  or  recover  them,  in 
avoidance  of  the  conveyance  of  the  testator,  by  setting  up  the  fact 
that  they  were  granted  away  by  the  testator  in  fraud  of  his  creditors. 

At  common  law  there  could  be  no  executor  de  son  tort  where 
there  was  a  rightful  executor  or  administrator,  and  it  was  only  to 
give  substantial  effect  to  the  statute  of  Elizabeth  that  a  voluntary 
donee  of  chattels  was  considered  chargeable  as  an  executor  de  son 
tort  if  he  took  possession  of  them  after  the  death  of  the  donor. 
Roberts  on  Fraud.  Con.  593.  Such  a  representative  of  a  deceased, 
where  there  is  a  rightful  executor  or  administrator,  is  utterly  out  of 
place  in  our  system  of  administration  upon  an  insolvent  estate  and 
the  distribution  of  its  assets  among  creditors.  In  such  a  condition 
of  the  estate  of  a  decedent  the  rightful  executor  or  administrator 
is  generally  the  representative  in  fact  of  creditors,  and  of  creditors 
only,  and  alone  has  the  capacity  to  take  the  steps  necessary  under 
the  statute  to  effectuate  an  equal  distribution  among  the  creditors 
of  an  insolvent  estate  of  the  assets  which  maybe  made  available  for 
Vol.  XXXVI  — 71 
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the  payment  of  debts.  If  creditors  should  sue  the  fmuduleut  donee 
as  executor  de  son  tort,  or  should  by  virtue  of  an  executiou  ou  t 
judgment  against  the  rightful  executor  or  administrator  levy  on 
the  chattels  so  granted  away,  priorities  would  be  obtained  contrary 
to  the  policy  of  the  statute  for  the  distribution  of  the  assets  amoog 
the  creditors.  In  Holland  v.  Ornft,  20  Pick.  321,  328,  the  right 
of  the  administrator  of  an  insolrent  estate  to  set  aside  a  oooTey- 
ance  made  by  the  intestate  in  fraud  of  creditors,  was  deduced  from 
the  fact  that  in  such  a  condition  of  the  estate  the  administrator  is 
the  trustee  and  representative  of  creditors,  and  as  such  may  stand 
upon  their  rights  and  assert  claims  which  the  intestate  bimsclf 
could  not  have  asserted,  and  that  deduction  was  founded  upon  the 
proceedings  for  the  settlement  of  insolvent  estates,  in  which  the 
executor  or  administrator  is  regarded  in  the  first  instance  is 
the  trustee  and  representative  of  the  creditors,  and  only  secondarilj 
the  trustee  for  heirs  or  personal  representatives.  Though  one  who 
parts  with  his  property  for  the  purpose  of  defrauding  creditors  can- 
not recover  it  back,  his  personal  representatives  may  sue  for  it  for 
the  benefit  of  his  creditors  if  his  estate  be  insufficient  to  pajhis 
debts.  Stewart  v.  Kearney,  6  Watts,  453 ;  Buehler  v.  Oloningtr,  % 
id.  226;  Boushugh  v.  Bouslough,  68  Peun.  St.  495,  499;  Everett  r. 
Read,  3  N.  H.  56;  Abbott  v.  Tenney,  18  id.  109;  Oroee  v.  Broum,  51 
id.  486;  Fletcher  v.  Holmes,  40  Me.  364;  McLean  v.  Weeks,  61  id. 
277;  65  id.  411;  see,  also,  Andruss  v.  Doolittle,  11  Conn.  283; 
Babcock  v.  Booth,  2  Hill,  181,  186;  FlagUr  v.  Blunt,  5  Stew.  Eq. 
518,  and  cases  cited  in  Mr.  Perkins'  note  to  3  Wms.  on  Exi& 
1679,  1782. 

In  a  court  of  law  in  ordinary  cases,  by  proof  at  the  trial  or  by  the 
production  of  a  decree  of  the  Orphans'  Court,  and  always  in  a 
court  of  equity,  the  condition  of  the  estate  may  be  ascertained,  and 
if  need  be,  a  classification  arrived  at  of  the  creditors  who  are  and 
who  are  not  entitled  to  the  benefit  of  the  statute ;  and  on  the  set- 
tlement of  the  estate  the  assets  may  be  so  marshalled  and  adminia- 
tered  by  withholding  from  heirs,  legatees,  and  next  of  kin,  aD 
advantages  arising  from  the  avoidance  of  the  acts  of  the  decedent, 
as  to  give  effect  to  the  policy  of  the  statute,  which  denies  to  such 
representatives  the  power  to  avail  themselves  of  its  provisioDS  foi 
setting  aside  the  fraudulent  grants  and  conveyances  of  the  deceasei 
The  cases  on  this  head  in  the  courts  of  our  sister  States  are  not  in 
harmony,  but  I  think  on  principle  and  good  policy  the  executor  or 
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administrator  may  be  considered  as  the  representative  of  creditors 
for  the  purpose  of  bringing  suits  to  recover  property  fraudulently 
conveyed  away  by  the  deceased,  when  such  property  appears  to  be 
required  for  the  payment  of  his  debts,  and  that  such  property  when 
recovered  will  be  treated  as  assets  in  the  hands  of  the  executor  or 
administrator  only  for  the  purpose  of  paying  debts.  Where  the 
property  so  illegally  disposed  of  consists  of  lands  on  which  debts 
become  liens  by  statute,  and  which  may  be  subjected  to  the  pay- 
ment of  debts  by  a  creditor  filing  a  bill  in  behalf  of  himself  and 
otiier  creditors  {ffasion  V.  Casiner,  4  Stew.  Eq.  697),  the  executor 
or  administrator,  before  he  can  put  himself  in  position  to  give  him 
a  standing  for  the  purpose  of  reaching  such  property,  must  obtain 
an  order  of  the  proper  court  for  the  sale  of  lands  for  the  payment 
of  debts.  Kingsbury  v.  Wild,  3  N.  H.  30;  Drinkwaier  v.  Drink" 
waieTj  4  Mass.  354. 

Gases  more  directly  in  point  with  the  case  in  hand  are  those  de- 
cided under  the  insolvent  acts  of  1  Geo.  IV,  ch.  119,  and  7  Geo.  IV, 
ch.  57.  In  Butcher  v.  Harrisony  4B.  &  Ad.  129,  the  assignees  of 
an  insolvent  under  the  insolvent  act  were  held  to  be  parties  grieved, 
within  the  meaning  of  the  statute  13  Eliz.  ch.  5,  so  as  to  enable 
them  to  recover  of  the  insolvent  and  others,  parties  to  a  fraudulent 
conveyance,  the  penalty  given  by  the  statute ;  and  inZ)o«,  Orimsby 
V.  Ballf  11  M.  &  W.  531,  the  assignee  of  an  insolvent  was  ad- 
judged capable  of  recovering  lands  which  the  insolvent  had  previously 
conveyed  away  in  fraud  of  creditors.  In  both  these  cases,  the 
assi^ee  was  regarded,  for  the  purposes  of  the  suits,  as  the  represen- 
tative of  the  creditors  of  the  insolvents.  In  the  case  last  cited, 
Parks,  B.,  said:  ''  I  think  that  the  assignee  of  an  insolvent  debtor 
represents  the  creditors  for  all  purposes,  and  if  any  fraud  exists  in 
a  transaction  to  which  the  insolvent  was  a  party,  that  the  assignee 
may  take  advantage  of  it.  A  deed  which  is  void  as  against  cred- 
itors is  void  also  as  against  those  who  represent  creditors."  Alder- 
80K,  B.,also  declared  that  ^Mf  a  deed  1)e  void  as  against  creditors, 
the  assignee  who  represents  creditors  may  avoid  it." 

In  Narcufi  v.  Doddy  1  Cr.  &  Ph.  100,  a  bill  by  an  assignee  in  insol- 
vencj  was  sustained,  the  object  of  which  was  to  set  aside  a  volun- 
tary alienation  of  property,  of  the  debtor,  who,  at  the  time  of  such 
alienation,  was  insolvent.  In  the  latter  case  of  Holmes  v.  Penny, 
3  E.  ft  J.  90,  the  bill  was  filed  by  the  plaintiff  as  a  creditor  and  also, 
as  an  assignee  in  insolvency,  to  impeach  a  settlement  by  a  debtor 
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in  fraud  of  creditors ;  and  in  considering  the  question  of  parties, 
Vice  Chancellor  Wood  said :  **  I  have  no  doubt  of  the  right  of  the 
assignee  in  insolvency  to  sue  in  this  case.  In  Doe,  OrinUby  y.  AA 
Baron  Parke  and  the  present  lord  chancellor  decided  that  in 
assignee  in  insolvency  might  properly  represent  all  the  creditors  in 
proceedings  to  set  aside  an  instrument  which  any  of  the  creditors 
might  have  instituted.'' 

In  the  two  cases  first  cited,  the  assignment  was  made  uuder  the 
act  of  1  Ctoo.  lYy  ch.  119;  in  the  other  two,  under  the  act  of  7  Gea 
IVy  ch.  57.  In  none  of  the  cases  was  the  decision  placed  ou  any 
language  in  the  statute  specially  empowering  the  assignee  to  aroid 
the  fraudulent  conveyance  of  the  assignor.  In  fact,  neither  of  those 
statutes  contained  any  express  provision  for  setting  aside  coatej- 
ance  of  the  assignor  in  fraud  of  creditors,  and  that  fact  was  nnsao- 
cessfuUy  pressed  upon  the  attention  of  the  court  by  the  ooaDsel, 
who  argued  against  the  authority  of  the  assignee  to  exercise  that 
power.  The  capacity  of  the  assignee  to  appear  in  court  for  that 
purpose  was  in  express  words,  or  inferentially,  adjudged  on  the 
ground  that  the  assignee  of  an  insolvent  was  the  representatiTe  o( 
creditors,  and  as  such  was  entitled  to  take,  for  their  benefit,  the 
same  advantage  of  the  statuie  of  Elizabeth  as  the  creditors  might 
have  taken.  This  view  is  conspicuously  apparent  in  the  remarks 
of  Baron  Pabkb  during  the  argument,  and  in  his  judgment  in  Am; 
Orimsbff  v.  Ball 

A  trustee  or  assignee  in  insolvency  has  been  considered  as  the 
representative  of  the  creditors  of  the  debtor  and  as  such  entitkd 
to  avoid,  in  the  interest  of  creditors,  his  grants  and  convejanoes 
made  in  fraud  of  creditors.  Swift  y.  Thompsofi,  9  Conn.  ^;  21 
Am.  Dec.  718 ;  Palmer  v.  Thayer,  28  id.  237 ;  SlUpman  v.  Mm 
Ins.  Co.,  29  id.  245;  Moncure  v.  Hanson,  15  Penn.  St  385. 

In  Bayard  v.  Hoffman,  4  Johns.  Ch.  450,  Chancellor  Keht  decided 
that  an  assignment  of  all  the  debtor's  estate,  real  and  personal,  in 
trust  for  all  his  creditors,  included  stock  which  the  debtor  had  he- 
fore  that  voluntarily  assigned,  to  the  injury  of  his  creditors,  and 
that  the  assignee  might  file  a  bill  to  set  aside  the  fraudulent  tiaos- 
fer  for  the  benefit  of  the  creditors.  That  case  has  been  considered 
as  overruled  by  the  courts  of  New  York,  in  Storm  v.  Davenport,  1 
Sandf.  Ch.  135,  and  BrowneU  v.  CuHxs,  10  Pai.  210;  but  iti 
weight  as  the  opinion  of  an  eminent  equity  judge  is  not  impaired 
by  the  overruling  cases.    Storm  v.  Davenport  was  rested  on  Mackii 
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V.  Oaims,  5  Ck>w.  547  —  a  case  which  bore  upon  the  question  very 
remotely,  if  at  all;  and  in  Browndl  v.  Curtis^  Chancellor  Wal- 
WOBTH  founds  his  opinion  chiefly  on  Osborne  v.  Mo88f  7  Johns.  161; 
5  Am.  Dec.  25^,  which  was  an  action  at  law  against  an  administra- 
tor, and  in  its  circumstances  identical  with  Hawes  v.  Leader,  already 
commented  on. 

An  assignment  under  the  act  of  the  legislature  of  this  State 
differs  in  most  important  particulars  from  an  assignment  made  by 
a  debtor  at  common  law  for  the  benefit  of  his  creditors.  Its  title 
indicates  the  legislative  purpose  to  establish  a  system  for  securing 
an  equal  and  just  division  of  the  estates  of  debtors  among  their 
cretiitors,  and  that  purpose  is  clearly  evinced  by  the  provisions  of 
the  act.  At  common  law,  a  debtor  might  assign  the  whole  or  a 
portion  of  his  property  for  the  benefit  of  all  or  a  part  of  his  creditors* 
By  our  statute,  an  assignment  under  the  act  transfers  all  the  property 
of  the  assignor,  whether  it  be  described  in  the  inventory  or  not. 
In  form,  the  deed  of  assignment  is  in  the  most  general  terms  in  its 
description  of  the  property  assigned,  and  the  property  of  the  assignor 
passes  by  the  assignment,  though  it  be  not  included  in  the  inventory 
annexed  to  it,  if  it  be  comprehended  within  the  general  terms  of  the 
assignment;  and  to  be  valid  under  the  act,  the  assignment  must  be 
for  the  equal  benefit  of  all  the  creditors  of  the  assignor,  and  all 
prefereucea  of  one  creditor  over  another  are  forbidden.  At  common 
law,  an  assignment  by  a  debtor  to  his  trustee  to  pay  his  debts  might 
be  rescinded  by  the  mutual  consent  of  the  debtor  and  the  trustee, 
where  the  creditors  had  not  directed  the  assignment  or  assented  to 
it  or  changed  their  situation  in  consequence  of  it  Bill  v.  Cureton, 
2  MyL  &  K.  503  ;  Garrard  v.  Lauderdale,  3  SinL  1;  Colyear  v.  MuU 
grave,  2  Keen,  94,  note  1.  A  deed  of  assignment  under  the  statute, 
executed,  delivered  and  accepted  by  the  assignee,  creates,  ipso  facto, 
a  trust  for  the  benefit  of  creditors,  not  to  be  surrendered  or  destroyed 
except  by  their  consent,  and  a  court  of  equity  will  execute  it  by 
appointing  new  trustees,  if  necessary.  Scull  v.  Reeves,  2  Or.  Ch. 
84, 131 ;  Alpaugh  v.  Robereon,  12  0.  E.  Or.  96..  Under  such  an  assign- 
men  t,  the  trustee,  at  common  law,  was  compelled  to  use  the  assignor's 
name  in  suits  to  recover  the  property,  or  upon  the  choses  in  action 
assigned.  By  the  statute,  the  assignee  may  bring  suit  in  his  own 
name.  At  common  law  the  indebtedness  of  the  assignor  was  dis- 
•charged  only  to  the  extent  of  actual  payment  out  of  the  proceeds 
ot  the  property  assigned,  unless  otherwise  expressly  stipulated.     By 
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tho  statute,  the  assignor  obtains  a  fall  release  and  discharge  u  to 
all  creditors  who  come  in  under  the  assignment.  The  entire  pro- 
oeedingSy  under  a  statutory  assignment,  are  regulated  by  tho  statute. 
The  act  requires  the  deed  of  assignment  to  be  recorded,  and  pr&- 
scribes  minutely  the  duties  of  the  assignee.  He  is  to  exhibit  to  the 
surrogate  of  the  proper  county  a  true  inventory  and  valuation  of 
the  estate  assigned  ;  give  security  for  the  faithful  performance  of 
the  trust ;  give  public  notice  of  the  assignment ;  make  report  of 
the  claims  of  creditors ;  make  sale  and  conveyance  of  proper^; 
present  his  account  to  be  audited  and  approved  by  the  court ;  and 
the  court  may,  by  citation  and  attachment,  compel  the  assignee  to 
proceed  with  the  execution  of  his  duties  until  a  final  settlement  and 
distribution  shall  be  made.  Creditors,  who  come  in  under  the  assign- 
ment add  exhibit  their  demands  for  a  dividend,  are  barred  of  their 
debts  unless  they  can  prove  fraud  on  the  part  of  the  debtor  wiUi 
respect  to  the  assignment  or  in  concealing  his  estate. 

A  comparison  of  the  statute  with  the  English  insolvent  acts  will 
disclose  the  similarity  of  these  several  acts  in  all  respects  hiaterial 
to  this  investigation.  Under  each  system  the  assignee  derives  his 
title  under  an  assignment  which  is  the  voluntary  act  of  the  debtor. 
In  the  one  instance,  he  is  induced  to  make  the  assignment  by  the 
expectation  of  relief  from  imprisonment ;  in  the  other,  by  the 
hope  of  obtaining  a  f uU  discharge  from  his  debts.  The  legal  effect 
of  the  language  of  the  assignment  is  the  same  in  both  instances. 
Except  that  the  position  of  the  debtor,  in  the  one  case,  raises  a  pre- 
sumption that  he  is  at  that  time  unable  to  pay  his  debts  in  full,  aad 
that  fact  must  be  made  the  subject  of  proof  aliunde  in  the  other, 
there  is  nothing  in  the  situation  of  the  assignor,  or  in  the  form  of 
the  assignment,  that  would  make  the  assignee  the  representative  of 
creditors  in  one  instance  and  not  in  the  other.  In  Afoare  v.  Bonnsll 
2  Vroom,  90,  95,  the  chief  justice  said  : 

"It  is  difBcult  to  perceive  how  an  assignment,  voluntarily  msde 
by  a  debtor  for  the  benefit  of  his  creditor,  differs  in  substance  from 
one  executed  under  the  compulsion  of  an  insolvent  or  bankrapt 
law.  *  *  *  There  is  to  my  mind  scarcely  a  shade  of  difference 
between  the  coercion  of  circumstances  impelling  a  failing  debtor  te 
wind  up  his  afiSedrs,  and  that  liquidation  brought  about  by  a  creditor 
taking  the  initiative  and  proceeding  against  him.'' 

Regarding  the  substantial  nature  of  the  transaction,  the  doctrine 
of  the  English  courts,  with  respect  to  tho  representative  chamcter 
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of  the  assignee  of  an  insolvent  may  very  pi*operIy  be  applied  in 
faTor  of  an  assignee  under  the  assignment  act,  and  the  latter  be 
regarded  as  representing  creditors  so  far  as  to  enable  him  to  take 
proceedings  in  their  behalf,  to  sot  aside  conveyances  in  frand  of 
creditors,  where  such  property  is  needed  for  the  payment  of  debts. 

Much  of  the  argnment  against  the  power  of  the  assignee  to  prose- 
cute suits  in  that  behalf  for  that  purpose  was  based  on  the  thir- 
teenth and  twenty-first  sections  of  the  act.  I  am  not  disposed  to 
give  as  much  effect  to  these  sections  as  was  given  to  them  in  the 
court  below.  The  thirteenth  section  gives  the  assignee  the  same 
power  to  dispose  of  the  estate,  real  and  personal,  assigned,  as  the 
debtor  had  at  the  time  of  the  assignment,  with  power  to  settle  and 
compound  with  any  person  concerning  the  same,  to  redeem  mort- 
gages and  conditional  contracts,  and  generally  tq  do  whatsoever  the 
debtor  might  lawfully  do  in  the  premises.  It  further  authorizes 
the  assignee  to  sue  for  and  recover  in  his  own  name  everything  be- 
longing or  appertaining  to  the  said  estate,  real  and  personal,  of  the 
said  debtor — language  which  in  view  of  the  purposes  of  the  act, 
may  legitimately  be  construed  to  embrace  all  property  which  may 
be  made  available  for  the  payment  of  debts.  Considering  that  the 
assignment  creates  a  trust  for  the  benefit  of  all  the  creditors  of  the 
assignor^  and  that  the  legislative  purpose  was  to  secure  an  equal  and 
just  division  of  the  estate  of  the  debtor  among  his  creditors,  a  con- 
struction less  comprehensive  will  defeat  the  legislative  purpose.  In 
virtue  of  the  trust  so  created  the  assignee  becomes  the  representa- 
tive of  and  actor  for  creditors,  and  his  powers  should  be  so  con- 
strued as  to  enable  him  to  carry  into  full  effect  the  purpose  which 
the  statute  designed.  In  the  English  insolvent  acts,  under  which 
assignees  are  allowed  to  avoid  the  fraudulent  grants  and  convey- 
ances of  the  debtor,  the  power  of  the  assignee  to  sue  in  his  own 
name  is  granted  **  for  the  recovery,  obtaining  and  enforcing  any  es- 
tate, effects  or  rights  of  such  prisoner" — language  in  legal  effect 
identical  with  that  contained  in  the  thirteenth  section  of  our  as- 
signment act  In  Oarretson  v.  Brown,  2  Dutch.  425,  Justice  Potts 
construed  this  section  as  enabling  the  assignee  to  sac  for  property 
fraudulently  conveyed  away  by  the  debtor,  and  to  recover  it  for  the 
use  of  the  creditors  who  should  present  their  claims. 

The  twenty-first  section  creates  a  bar  of  subsequent  sui  ts  as  against 
creditors  who  have  come  in  under  the  assignment,  liable  to  be  re* 
moved  only  by  proof  of  fraud  in  the  doctor  "  with  respect  to  the  said 
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assignment,  or  in  concealing  his  estate,  real  or  personal,  whether  in 
possession,  held  in  trnst,  or  otherwise/'  This  language  manifesdj 
has  reference  to  the  conduct  of  the  debtor  in  connection  with  bii 
assignment,  and  has  no  relevancy  to  prior  conveyances  in  fraud  of 
creditors,  unless  such  property  might  be  made  available  to  creditors 
under  the  assignment;  for  it  is  not  to  be  supposed  that  the  legisU- 
ture  would  visit  on  the  debtor  the  penalty  of  a  forfeiture  of  his 
discharge  for  not  disclosing  to  his  assignee  property  which  the  as- 
signee had  no  capacity  to  take  under  the  assignment.  The  pan- 
graph  in  this  section  which  saves  the  rights  of  creditors  who  do 
not  choose  to  exhibit  their  claims,  as  to  the  property,  real  or  per- 
sonal, not  assigned,  carries  with  it  an  implication  that  there  might 
be  property  which  would  not  pass  under  the  assignment;  but  I  do 
not  think  that  this  expression  should  be  allowed  to  overcome  the 
unmistakable  evidence  on  the  face  of  the  statute,  that  the  assign- 
ment should  embrace  all  the  property  of  the  debtor,  and  that  credi- 
tors should  be  placed  on  the  footing  of  perfect  equality  in  the 
division  of  the  debtor's  property,  or  that  it  was  intended  to  gife 
creditors  who  stayed  out  an  advantage  over  those  who  came  in  under 
the  assignment. 

Nor  will  any  embarrassment  be  experienced  in  the  fact  that  the 
property  which  has  fraudulently  been  conveyed  away  may  be  in  ei« 
cess  of  what  is  required  for  the  payment  of  debts.  As  is  indicated 
in  the  opinion  of  this  court  in  Miller  v.  Mackenzie,  2  Stew.  Eq.  291, 
such  fraudulent  conveyances  will  be  set  aside  no  further  than  is 
necessary  for  the  satisfaction  of  the  demands  of  creditors,  and  the 
surplus,  if  there  be  any,  will  not  be  restored  to  the  fraudulent  debtor, 
but  will  be  returned  to  the  grantee  to  whom  the  fraudulent  con- 
veyance was  made. 

In  Oarreteon  v.  Brown,  Justice  Potts,  in  delivering  the  opinion 
of  the  court,  held  that  the  assignee  might  sue  for  and  recover,  for 
the  use  of  creditoi's,  property  which  the  debtor  had  frandulentlj 
conveyed  away.  These  views  were  not  expressed  upon  the  precise 
point  in  issue  in  the  case.  But  the  case  turned  entirely  on  the  ef- 
fect of  the  prior  fraudulent  conveyances  of  the  debtor  upon  the 
validity  of  the  assignment,  and  it  is  highly  probable  that  the  pow- 
ers of  assignees  over  such  fraudulent  conveyances  entered  into  the 
discussions  of  the  able  counsel  who  appeared  in  the  case,  and  n^ 
ceived  a  careful  consideration  by  the  court.  The  decision  of  the 
Supreme  Court  was  afSrmed  in  this  court ;  but  the  opinion  here. 
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if  any  was  delivered,  is  not  reported.  3  Dntch.  644.  In  Van 
Keuren  v.  McLaughlin,  6  C.  E.  Gr.  163,  Chancellor  Zabbiskik 
■adopted  a  different  view,  and  without  referring  to  Garretson  v. 
Brawn,  held  that  the  assignee  could  not  maintain  a  suit  to  avoid  a 
iraodulent  conveyance  of  tlie  assignor;  that  a  deed,  though  void  as 
iigainst  creditors,  was  valid  as  against  the  assignee.  We  think  that 
the  views  of  Mr.  Justice  Poirs  with  respect  to  the  rights  of  an  as- 
signee under  the  act  were  correct,  and  that  Van  Keuren  v.  Mc^ 
Laughttn  should  be  overruled. 

Decree  unanimously  reversed. 

Hon  BYiBB  RBPORTBR.—In  ft  note  on  this  case  by  Mr.  Stewart,  the  reporter,  he  tays: 

**Tlie  foUowtog  additional  oases  held  that  an  assignee  for  the  beoeflt  of  creditors  may  set 

-aside  fkwodulent  conTesraaces  made  by  his  assignor  before  the  assignment  —  in  some  States 

however  the  power  is  statotoiy;  filbcnime  ▼.  Jby,  80  Ohio  St.  254;  HaUoweU  v.  BayHUn, 

10  id.  687;  OIMm  ▼.  Thaytr^  6  Cosh.  80;  BtoJbe  ▼.  Sawin^  10  iJlen,  840;  ¥)reaand  ▼.  Prte- 

ituid,  IQS  Mass.  476;  Lyndc  v.  McQregur,  13  AUen,  178;  JVatera  ▼.  DashieU,  1  Md.456; 

Simpson  ▼.  Warren^  65 Me.  18;  Shipman  ▼.  ^tna  Iiw.  Co.,  89  C!onn.  2iA;  ShibUy  v*  L(mg, 

4  Band.  785;  CUmiah  r.  Thompson^  7  Qratt.  88;  Siaioii  v.  Ptttman.  11  id.  09;  Doyle  r.  Puk- 

Jhaiii,9B.L81;  Southards.  Bsnner,  78 N.  Y. 484 ;  McMdhimr.  AUen,  Si  id.  408;  Maneurc 

T   Hanm>n,  15Penn.  St.  885;  Tama  ▼.  BuUUt,  86  id.  806;  88  Alb.  L.  J.  60.  81.    The  following 

-caaes  deny  soch  right:  Sere ▼.  PiM,  6  Cr.  888;  EUabroijk  ▼.  Mettenmith,  18  Wis.  645; 

Browning  r.  Hart,  6  Barb.  91 ;  Leach  r.  Kehey^  7  id.  466;  Maiden  ▼.  Culver*,  1  Duv.  161; 

Oarr  ▼.  QaU,  8  Woodb.  A  M.  68 ;  Flmver  v.  Cnrnwh,  85  Minn.  478.*' 

In  fTowtai  V.  PreiHaff,  Wisconsin  Supreme  Court,  Koyeinber,  1860,  it  was  held,  that  a 
Totontaiy  assignee  for  the  benefit  of  creditors  is  a  repreeentative  only  of  the  assignor,  and 
cannot  aoqoire  a  right  of  action  by  Tlrtue  of  his  assignment  that  his  assignor  could  not 
■liaTe  had.  Therefore  a  bill  of  sale  of  personalty,  binding  upon  the  parties,  intended  as  a 
mortgage,  but  not  filed  as  required  by  statute,  is  binding  upon  a  voluntary  assignee  for  the 
beoellt  of  creditors  of  the  assignor  and  mortgagor.  In  Babeodt  ▼.  Booths  8  HilU  181,  cited 
in  the  prtaicipal  ease,  the  oourt  refused  to  pass  upon  this  question.  In  Davis  ▼.  SwanM}n, 
M  Ala.  877;  a.  a,  85  Am.  Bep.  078,  it  was  held  that  a  Toluntaiy  oonTey*nce,  prejudicial  to 
•credltoia,  oamMit  be  sst  aside  bj  the  grantor*s  administrator*  To  the  same  effect,  Strange 
w.  Oraham,  66  Ala.  614. 
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BaLBT  T.    HOMtSTBAD  FiRB  InSURAITGB  OoXPAVT. 

(80  N.  Y.  21.) 

Jmuranee  — forfeiture — incwnbrancee, 

A  condition  in  a  policy  of  fire  insurance,  forfeiting  the  insoranee  In  ewe  iht 
property  insured  shall  become  incumbered  in  any  way  without  the  oaoffB^ 
of  thn  insurer  written  on  the  policy,  applies  only  to  Tolantary  uicambnBOA 
and  does  not  apply  to  an  involuntary  judgment. 

ACTION  on  a  policy  of  fire  insurance.     The  case  appean  in  ^ 
opinion.    The  plaintiff  had  judgment  below. 

K  W.  Hubbard,  for  appellant 
Chas,  S.  Baker,  for  resjibndent. 

AxDREWS,  J.  We  arc  of  opinion  that  the  condition  in  «b« 
policy,  that  the  company  shall  not  be  liable  "if  withoat  the  con- 
sent of  the  company  written  on  the  policy,  the  property  (insared) 
shall  herr^after  become  incumbered  in  any  way,"  is  to  be  coMirwd 
as  referring  to  incumbi-ances  created  by  the  act  of  tlie  insured,  ioi 
has  no  application  to  incumbrances  by  judgment,  or  otherwiae  i« 
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invUum,  created  by  operation  of  law.  We  think  the  condition  has 
the  same  meaning  as  if  it  had  proYided  that  the  policy  should  be 
void  if  the  assured  should  in  any  way  incumber  the  property  with- 
out the  written  consent  of  the  company.  The  language  used  im* 
plies  that  the  consent  of  the  company  which  will  prevent  the 
avoidance  of  the  policy,  is  to  precede  the  creation  of  the  incum- 
brance. This  condition  of  things  has  no  proper  application  to  the 
case  of  judgments  which  may  be  obtained  by  third  persons  against 
the  insured,  but  only  to  incumbrances  created  by  his  voluntary  act. 
The  provision  for  consent  was  not  intended  primarily  to  relieve 
the  insured  from  a  forfeiture  incurred,  but  to  prevent  the  incurring 
of  a  forfeiture.  It  is  not  reasonable  to  suppose  that  the  parties 
intended  to  provide  for  the  consent  of  the  company  in  advance  to 
the  rendition  of  a  judgment  against  the  insured  in  favor  of  third 
persons.  If  the  condition  embraces  incumbrances  by  judgment, 
then  in  case  of  an  insurance  upon  real  property  the  moment  a 
judgment  is  rendered,  and  the  lien  attaches  to  the  insured  property, 
a  forfeiture  occurs,  and  the  contract  of  insurance  is  at  an  end, 
unless  the  company  consents  to  reinstate  it,  by  waiving  the  forfeit- 
ure, and  this  too,  although  the  land  cannot  be  sold  on  the  judg- 
ment until  an  execution  against  personal  property  is  returned 
unsatisfied.  If  incumbrances,  created  by  operation  of  law,  are 
within  the  condition,  the  imposition  of  a  tax  on  the  insured  prop- 
erty would  create  a  forfeiture  of  the  insurance,  and  the  result 
would  be  that  each  year  on  the  tax-rolls  being  completed,  and  put 
into  the  hands  of  the  proper  officers,  for  the  collection  of  the  taxes 
imposed,  the  insurances  of  the  company  on  real  property  would  be 
ipso  fcLcto  terminated,  taxes  being  an  incumbrance  on  the  land 
taxed  {Barlow  v.  St.  Nicholas  Nat.  Bank,  63  N.  T.  399;  s.  c,  20 
Am.  Rep.  547),  and  all  land  not  specially  exempted  being  liable  to 
taxation.  A  construction  tending  to  such  consequences  must  be 
rejected  as  not  within  the  intention  of  the  parties,  if  another  con- 
struction is  possible.  The  condition  ought  to  be  construed  in  the 
same  manner  as  conditions  in  leases  against  assignments,  and  it  is 
well  settled  that  an  assignment  by  operation  of  law  is  not  a  breach 
of  such  a  condition.    4  Kent  Gom.  124. 

The  language  of  the  condition  in  question  fairly  interpreted 
does  not  extend  to  incumbrances  created  by  law.  To  so  construe 
it  would  defeat  the  contract  of  insurance  in  cases  which  could  not 
have  been  contemplated.     The  defendant  is  claiming  a  forfeiture. 
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When  a  olaaae  !n  a  contract  u  oapable  of  two  oonstractions,  one  d 
wiiich  will  supporty  and  the  other  defeat  the  principal  obligatioo, 
the  former  will  be  pi*eferred.  Forfeitures  are  not  favored,  and  tk 
party  claiming  a  forfeiture  will  not  be  permitted,  upon  equiTocal  or 
doubtful  clauseSy  or  words,  contained  in  his  own  contract,  to  de- 
prive the  other  party  of  the  benefit  of  the  right  or  ind^nnity  for 
which  he  contracted.  In  Egan  y.  Mutual  Iwt.  Co.,  5  Den.  326,  the 
•condition  was  to  the  effect  that  the  policy  should  be  void  if  tk 
insured  should  suffer  any  judgment,  etc.,  unless  he  notified  tha 
company  thereof,  in  which  case,  the  power  was  reserved  by  the  oooh 
pany  to  assent  thereto,  or  to  cancel  the  policy.  This  was  a  ressoii- 
able  provision,  and  a  defense  founded  thereon  was  sustained  by  thi 
•court,  but  the  case  has  no  bearing  upon  the  one  now  before  us. 

The  judgment  should  be  affirmed. 

JudffmsfU  affirmtL 

All  concur. 


Abbott  y.  Johkstowk,  OLOYEBsyiLLB  akd  Kikosbobo  Hoifl 

Bailroad  GoKPAinr. 

(SON.  Y.  97.) 

UttUroad  company  — p&wer  to  leoM  road — reaponsSbiUijf  for  fanM**  n^gKgt^u. 

A  railroad  oompanj  has  no  implied  power  to  lease  its  road,  and  if  it  does  sc^ii 
responsible  to  a  private  person  for  the  negligent  operation  of  the  road  by  \h» 
lessees,  resulting  in  injury  to  him. 

ACTION  of  damages  for  negligence  resulting  in  death.    The 
opinion  states  the  facts.     The  defendant  had  judgment  faelov. 

James  M.  Dudley y  for  appellant. 

Ira  D.  Warrefiy  for  respondent 

Ghubch,  G.  J.  The  defendant  corporation  was  organind  nndef 
the  general  railroad  act,  and  constructed  and  owns  a  horse  railrosd 
between  the  villages  of  Johnstown  and  GloYersYille,  and  in  iSTo, 
leased  the  road  for  five  years  to  the  defendant  Nicholas  H.  Deckeff 
who  was  operating  the  road  at  the  time  the  accident  occurred,  whicii 
resulted  in  the  death  of  the  plaintiflTs  husband,  for  oorapenjatios 
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for  which  the  action  was  bronght,  it  being  alleged  that  the  death  was: 
produced  by  the  negligence  of  a  driver  upon  one  of  the  cars.  The 
trial  judge  dismissed  the  complaint  as  to  the  corporation  defendant 
upon  the  ground  that  there  was  no  privity  between  it  and  the  de- 
ceased, and  no  relation  between  it  and  the  driver  to  which  the 
maxim  regpondeat  superior  would  apply.  This  decision  was  affirmed 
at  the  General  Term,  apparently  upon  the  authority  of  Norton  v. 
Wiswatt,  26  Barb.  618,  which  was  an  action  against  the  lessor  of  a. 
right  of  ferriage  between  Troy  and  West  Troy,  who  had  obtained 
the  right,  as  I  infer,  from  some  public  authority  by  license.  I  do 
not  think  the  decision  in  that  case  is  controlling  in  this.  The  li- 
oenaee  was  an  individual,  and  the  right  was  not  necessarily  a  corpo- 
rate right,  but  might  be  enjoyed  and  exercised  by  a  natural  person,. 
and  there  is  nothing  in  its  nature  inconsistent  with  its  being 
assigned,  and  hence  the  ordinary  rule  might  well  apply.  Hall  v. 
Sullivan  R.  R.  Ob.,  21  L.  R.  138.  But  in  this  case  there  are  other 
coDfiiderations  which  should  be  regarded  in  determining  this  ques* 
tion. 

The  creation  of  a  corporation  to  construct  and  operate  a  railroad 
is  the  exercise  of  sovereign  power,  and  includes  the  grant  of  im- 
portant franchises.  Such  corporations  have  power  to  exercise  the 
right  of  eminent  domain,  and  various  rights  and  privileges  notpos* 
sesaed  by  natural  persons.  In  return  for  which  they  are  placed 
under  obligation  to  perform  certain  duties  to  the  public.  It  is  true 
in  this  State  that  the  right  to  become  incorporated  is  secured  by  a 
general  law,  and  any  persons  may  avail  themselves  of  it  by  comply* 
ing  with  its  provisions,  but  the  public  are  secured  by  a  variety  of 
safeguards  as  to  amount  of  capital,  its  payment,  as  to  the  mode  of 
doing  business,  making  returns,  etc.  Like  a  special  charter  the 
right  conferred  under  the  general  law  is  in  the  nature  of  a  contract. 
It  follows  that  upon  principles  of  public  policy  and  the  ordinary 
rales  of  law  applicable  to  contracts,  the  corporation  cannot 
without  the  consent  of  the  other  party  change  its  terms  or  absolve 
itself  from  its  obligation  by  any  conventional  arrangement  made 
with  third  persons  as  to  the  control  and  management  of  its  road. 

We  have  been  referred  to  no  statute  authorizing  railroad  corpora- 
tions to  lease  tbeir  road  to  individuals ;  and  without  such  authority 
they  must  be  held  responsible  to  the  public  for  the  manner  of  ope* 
rating  their  roads,  and  as  to  the  public  those  who  operate  the  roads 
must  be  regarded  as  agents.    The  clause  in  the  act  of  1864,  roqnir- 
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ing  lessees  to  perform  certain  acts,  and  specifying  among  leeseei 
other  railroad  companies  and  person  or  persons,  does  not  profess  to 
confer  power  to  lease,  but  is  applicable  only  when  soch  power  has 
been  obtained.  It  has  been  repeatedly  held  by  the  English  courts 
that  one  road  cannot  lease  itself  to  another,  or  to  private  jieicODS 
without  consent  of  parliament.  Beman  y.  Ruffordy  6  Eng.  Law  ft 
Eq.  106;  Great  Northern  Ry.  Co.  v.  Eastern  CaufUies  Ry,  Co.,  12 
id.  224;  Winch  v.  B.  L.  <6  C.  June.  R.  Co.y  13  id.  506.  The  same 
doctrine  has  been  held  here.  In  Railroad  Co.  v.  Brown,  17  Wall, 
445-450,  the  court  said:  ''It  is  the  accepted  doctrine  in  this  conO' 
try  that  a  railroad  corporation  cannot  escape  the  performance  of 
any  duty  imposed  by  its  charter,  or  the  general  laws  of  the  State, 
by  a  voluntary  surrender  of  its  road  into  the  hands  of  lessees."  In 
Nelson  V.  Vermont  £  Canada  R.  Co.,  26  Vt  717,  tho  court  said: 
''  Unless  we  can  hold  the  defendants  liable  they  might  put  tiieir 
road  into  the  hands  of  corporations  or  individuals  of  do  re- 
sponsibility." To  the  same  effect  is  J/*,  and  A.  Railroad  Co. 
y.  Mayes,  49  Ga.  355,  and  Mahoney  v.  Atlantic  and  St.  Lamrena 
R.  Co.,  63  Me.  68  ;  and  even  when  legislative  permission  has  been 
obtained  it  has  been  said  that  the  leasing  company  does  not  thereby 
absolve  itself  from  all  responsibility  to  the  public.  1  Bedf.  on 
Railw.,  §  142  and  notes.  But  this  I  apprehend  would  depend  upon 
the  terms  of  consent.  It  is  competent  for  the  legislature  to  trant^ 
fer  all  or  any  liability  to  the  lessees.  It  is  suggested  that  some  of 
these  cases  are  not  applicable,  for  the  reason  that  the  duty  omitted 
was  specifically  enjoined  upon  the  leasing  company.  But  whether 
the  duty  is  specified  in  the  charter  or  statute,  or  whether  it  arisn 
from  the  relation  which  the  leasing  company  bears  to  the  public  bj 
the  grant,  does  not  seem  to  me  to  be  material,  nor  do  the  cases 
proceed  upon  this  distinction.  The  legislature  conferred  upon  tbe 
defendant  corporation  a  corporate  existence  to  carry  on  the  bosiilea 
of  common  carriers,  and  its  obligation  to  properly  discharge  tbe 
duties  of  that  position  is  as  binding  and  operative  as  if  specified  in 
the  act  The  general  railroad  act  requires. corporations  formed 
under  it  to  start  their  trains  at  fixed  times,  to  be  noticed  publicly, 
to  furnish  accommodations  for  all  passengers  and  property,  aud  to 
transport  all  persons  and  property  on  payment  of  fare  or  freigbt, 
and  declares  that  they  '^  shall  be  liable  to  the  party  aggrieved  in  so 
action  for  damages  for  any  neglect  or  refusal  in  the  premises."  The 
duty  therefore  to  safely  transport  passengers  may  be  regarded  «? 
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prescribed  by  statute,  and  aside  from  this  it  is  a  duty  incident  to 
the  bnsiness  for  which  their  corporate  powers  were  conferred.  No 
question  is  presented  arising  from  the  fact  that  the  deceased  con- 
tracted with  the  lessee  specially,  as  no  such  fact  appears,  nor  does 
it  appear  but  that  the  road  was  run  in  the  name  of  the  company, 
and  it  is  not  necessary  to  determine  what  effect  such  facts  would 
hare  (if  any)  upon  the  liability  of  the  company.  It  is  sufficient 
that  as  the  case  appears  the  corporation  defendant  is  responsible 
for  the  negligence  which  resulted  in  the  death  of  the  plaintiff's 
husband,  and  this  seems  to  have  been  the  view  taken  by  the  com- 
jMiny  in  providing  in  the  lease  for  indemnity  against  liabilities  of 
this  character. 

The  judgment  should  be  reversed  and  a  new  trial  granted,  costs 
to  abide  the  eyent. 

Judgment  reversed. 

All  concur,  except  Folgeb,  J.,  dissenting,  holding  that  though  a 
railroad  corporation  may  not  have  the  right  to  lease  its  road,  and 
may  be  answerable  to  the  State  for  an  omission  to -fulfill  its  duties  to 
the  public,  yet  a  private  person  may  not  recover  of  it  for  the  negli- 
gence of  a  servant,  unless  it  is  shown  that  he  is  the  servant  of  the 
corporation,  as  in  such  case  there  is  no  privity  between  the  person 
and  the  oorpontion. 


FlTIiLEB  v.  JbWBTEL 

(90  N.  T.  4S.> 

Matter  and  eeroarU — negiigenee  toward  eervani  —  maehinerjf. 

An  engineer  on  a  railway  looomotiTe  engine  wae  killed  by  its  ezploeion  result- 
ing from  its  unsafe  condition  and  want  of  proper  repair.  The  engine  was 
known  to  be  oat  of  repair,  and  had  been  frequently  laid  op  for  repair.  Held, 
that  the  defendant,  operating  the  railroad,  was  liable,  although  he  employed 
competent  superintendent  of  repairs  and  master  meclianics  and  made  proper 
regulations^  and  the  negligenoe  was  tliat  of  the  mechanics  dizeeted  to  make 
the  repairB. 

ACTION  for  negligence  resulting  in  death.     The  opinion  states 
the  facts.     The  plaintiff  had  judgment  below. 
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C.  F.  Brown  and  L.  E.  Carr^  for  appellaiit 
Samud  Hdnd,toT  respondent 

Anbbbws,  J.  The  plaintiff's  intestate,  an  engineer  on  the 
railway,  was  killed  on  the  23d  of  July,  1876,  by  the  explosioD  of 
the  boiler  of  a  looomotive  engine  belonging  to  the  company,  which 
the  intestate  was  running  as  engineer  at  the  time  of  the  accident 
The  engine  was  examined  after  the  explosion,  and  it  was  fonnd 
that  a  number  of  stay-bolts  in  the  left  leg  of  the  boiler  were  brekeor 
and  others  were  corroded  by  rust,  and  the  outer  sheet  of  the  bdler 
through  which  the  stay-bolfcs  passed  was  eaten  away  by  rust  to  the 
extent  of  from  one-third  to  one-half  its  original  thickness. 

The  evidence  authorized  the  inference  that  the  explosion  wis. 
caused  by  the  weakness  of  the  boiler,  resulting  from  the  defective 
stay-bolts  and  the  condition  of  the  outer  sheet  It  did  uotde6- 
nitely  appear  how  long  the  defective  condition  of  the  boiler  hid 
existed*  The  ends  of  some  of  the  broken  stay-^bolts  at  the  point 
where  they  were  broken  were  scaled  over  with  rust,  and  experts  testi- 
fied that  it  would  require  some  time  for  rust  to  eat  away  the  iron 
to  the  extent  disclosed  by  the  examination.  The  engine  was  built 
in  1865,  and  had  been  in  use  on  the  railway  from  that  time.  In 
October,  1874,  it  was  taken  to  the  shops  of  the  company  for  general 
repairs,  and  Van  Vechten,  the  master  mechanic  in  cbaige  of  the 
shops,  gave  directions  for  its  thorough  overhauling.  The  repsiit 
were  made  by  mechanics  in  the  employment  of  the  company,  and 
in  January,  1875,  the  repairs  having  been  completed,  the  engine 
was  again  placed  upon  the  road.  But  after  this  the  engine  wis 
frequently  reported  by  Fuller,  the  engineer,  to  be  out  of  order,  and 
in  each  month  subsequent  to  January,  1875,  to  the  time  of  the  ex- 
plosion, except  in  Jane,  repairs  were  made  thereon.  In  April  the 
engineer  reported  that  the  stay-bolts  in  the  right  leg  of  the  boiler 
were  broken,  which  report  on  examination  was  found  to  be  true, 
and  the  broken  stay-bolts  were  replaced  by  new  oues.  When  the 
general  repairs  were  made  in  October,  1874,  the  mechanics  who  had 
charge  of  the  repairs  examined  the  boiler  to  ascertain  whether  any 
of  the  stay-bolts  were  defective,  but  they  found  none.  This  exam- 
ination however  was  substantially  confined  to  an  inspection  of 
the  outer  sheets  of  the  boiler,  to  discover  any  indication  of  weak- 
ness and  to  hammering  on  some  of  the  bolts  to  ascertain  whether 
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tbey  were  broken.  Bnt  they  made  no  examination  of  the  inte- 
rior of  the  legs  of  the  boiler  by  the  use  of  lights,  as  was  practica- 
ble and  usoal  in  cade  of  general  repairs,  as  some  of  the  witnesses 
testified. 

It  is  quite  clear  upon  the  eyidence  that  the  boiler  was  in  a  dan- 
gerous condition  at  and  prior  to  the  time  of  the  explosion.  The 
jury  were  authorized  to  find  that  the  defects  existed  to  a  greater 
or  less  extent  at  the  time  the  engine  was  taken  to  the  shops  in 
October,  1874,  and  that  the  mechanics  to  whom  Van  Vechten  had 
committed  the  duty  of  making  the  necessary  repairs  negligently 
omitted  the  use  of  usual  and  proper  means  to  ascertain  the  exist- 
ence of  the  defects,  and  that  if  such  means  had  been  used  the 
weakened  and  unsafe  condition  of  the  boiler  would  have  been  dis* 
coTered*  There  was  no  negligence  on  the  part  of  Van  Vechten, 
the  master  mechanic  in  charge  of  the  shops.  He  gave  proper 
instructions  for  the  thorough  examination  and  repair  of  the  engine 
and  boiler.  It  was  impracticable  for  him  to  make  personal  exam- 
ination of  all  the  engines  which  came  to  the  shops  for  repairs.  The 
subordinates  to  whom  he  committed  that  duty  in  this  case  were 
competent  from  their  character  and  experience  to  perform  it.  Nor 
was  there  any  negligence  on  the  part  of  the  company  in  the  em- 
ployment of  Van  Vechten  as  general  superintendent  of  repairs,  or 
in  omitting  to  make  suitable  regulations  for  the  conduct  of  this 
business.  Van  Vechten  was  a  man  fully  qualified  for  his  position. 
The  immediate  negligence  in  this  case  was  that  of  the  mechanics  to 
whom  the  doing  of  the  repairs  was  committed,  in  omitting  the  duty 
of  thorough  inspection  and  examination  as  directed  by  Van 
Vechten. 

Upon  this  state  of  facts  the  question  arises  as  to  the  liability  of 
the  defendant.  It  is  claimed  that  the  negligence  of  the  mechanics 
was  the  negligence  of  co-employees  with  the  intestate,  in  the  seryioe 
of  the  company,  for  which  the  defendant,  the  common  employer,  h 
not  responsible. 

We  are  of  opinion  that  the  cases  of  Flike  y.  Boston  and  Albany 
RaUroad  Co.,  53  N.  Y.  549;  s.  c,  13  Am.  Bep.  545 ;  Booth  y.  Same, 
73  N.  Y.  38;  s.  c,  29  Am.  Rep.  97,  and  Mehan  y.  Syracuse,  Bing. 
and  yisw  York  Railroad  Co.,  73  N.  Y.  585,  are  decisiye  against  this 
contention.  We  understand  the  principle  of  these  cases  to  be,  that 
acts  which  the  master,  as  such,  is  bound  to  perform  for  the  safety 
and  protection  of  his  employees,  cannot  be  delegated  so  as  to  exon* 
Vol.  XXXVI—  73 
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erate  the  former  from  liability  to  a  seryant,  who  is  injured  by  the 
omission  to  perform  the  act  or  daty  or  by  its  negligent  performanoe, 
whether  the  noa-feasanca  or  mis-feasance  is  that  of  a  saperior  offloff, 
agent  or  servant  of  a  subordinate  or  inferior  agent  or  aeryaot  to 
whom  the  doing  of  the  act  or  the  performance  of  the  duty  has  been 
committed.  In  either  case  in  respect  to  such  act  or  duty  the  aerfint 
who  undertakes  or  omits  to  perform  it  is  the  repreeentativo  of  the 
master^  and  not  a  mere  co-servant  with  the  one  who  saaCains  the 
injury.  The  act  or  omission  is  the  act  or  omission  of  the  master, 
irrespective  of  the  grade  of  the  servant  whose  negligenoe  caused  die 
injury^  or  of  the  fact  whether  it  was  or  was  not  practicable  for  the 
master  to  act  personally^  or  whether  he  did  or  did  not  do  all  that  be 
personally  could  do  by  selecting  competent  servants,  or  otherwise  to 
secure  the  safety  of  his  employees. 

It  is  sometimes  diflScult  to  determine  what  is  the  master's  datj 
within  the  rule.  But  when  it  is  ascertained  that  the  negligenoe  bj 
which  an  employee  is  injured  relates  to  this  duty,  then  there  is  no 
middle  ground,  and  the  case  cannot  be  determined  upon  any  dis- 
tinction founded  upon  the  particular  grade,  offioe  or  function  of 
the  negligent  servant  or  agent.  In  the  Flike  case  it  was  probaUj 
impracticable  tpr  Bockefeller  to  be  present  at  the  starting  of  each 
train,  and  to  see  personally  that  when  it  left  the  yard  it  had  its  foil 
equipment  of  men.  He  appointed  sufficient  brakemen  to  go  with 
the  train  which  parted  and  caused  the  injury,  and  one  of  tbem 
neglected  to  go.  The  negligence  of  the  company  consisted  in  not 
seeing  to  it  that  the  train  was  sufficiently  manned  when  it  started, 
and  it  did  not  excuse  itself  by  showing  that  it  had  promalgiMsd 
proper  rules  and  appointed  a  head  conductor  of  this  business,  or 
that  the  train  would  have  been  fully  manned  if  Loftas,  the  brake- 
man,  had  performed  his  duty.  In  this  case  the  neglect  to  maintun 
the  engine  in  proper  repair  was  the  neglect  of  a  doty  devolving 
upon  the  master.  The  duty  of  maintaining  machinery  in  repair 
for  the  protection  and  safety  of  employees  is  the  same  in  kind  m  the 
duty  of  furnishing  a  safe  and  proper  machine  in  the  first  iDstance. 
Fvrd  V.  Fitchburg  R.  R.  Co.,  110  Mass.  240 ;  s.  c,  14  Am.  Rep. 
598. 

But  the  duty  of  the  master  to  furnish  suitable  and  safe  macbinefT 
and  to  keep  the  same  in  repair  is  relative  and  not  absolute.  He  is 
only  bound  by  himself  and  his  agents  to  exercise  due  care  to  that 
end.    In  this  case  the  jury  have  found  upon  sufficient  evidence 
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that  there  was  negligence  in  respect  to  the  inspection  and  repair  of 
the  boiler,  and  we  think  the  judgment  must  be  affirmed. 

The  case  of  Afdlone  v.  Hathaway^  64  N.  Y.  5  ;  s.  c,  21  Am.  Bep. 
573,  contains  a  valuable  discussion  of  the  law  of  master  and  servant 
and  of  the  rules  regulating  the  liability  of  the  former  for  an  injury 
to  an  employee  by  the  negligence  of  a  co-servant.  That  case  was 
Bot  intended,  as  the  opinion  states,  to  interfere  with  the  principle 
established  in  the  Plihe  case. 

We  have  examined  the  exceptions  to  evidence,  and  do  not  find 
any  which  call  for  a  reversal  of  the  judgment. 

All  concur  except  Foloer,  J.,  not  voting. 

Judgment  affirmed. 


SpiNiBTn  V.  Atlas  Stbamship  Gompakt, 

(80N.Y.  71.) 
BiU  of  lading — eoBempHon  —  "  bamUry  of  marinen  " —  theft  by  purmr. 

The  plaintiff  shipped  on  a  steamship  a  quantity  of  n^ld  coin,  accepting  a  bill 
of  ladinn^  exempting  the  defendant  from  liability  for  loss  by  '*  barratry  of 
DiMrter  or  mariners."  Some  of  the  money  was  stolen  on  the  passage,  and 
the  proof  indicated  that  it  was  stolen  by  the  parser.  BM,  within  the  ex- 
emption. 

ACTION  for  value  of  gold  coin  shipped  on  defendant's  steam- 
ship, and  stolen  on  the  passage.   The  opinion  states  the  facts. 
The  plaintiff  had  judgment  below. 

Everett  P.  Wheeler,  for  appellant. 

Joseph  H.  Choatef  for  respondent. 

Rapallo,  J.  The  clauses  in  the  bill  of  lading,  of  which  the 
defendant  claims  the  benefit,  read  as  follows:  **  The  company  is  not 
liable  for  any  loss  or  detention  of,  or  damage  or  injury  to  the  goods, 
or  the  consequences  thereof  occasioned  by  any  or  several  of  the 
following  causes: "  Among  the  causes  enumerated  are:  '*  Theft  on 
land  or  afloat."  '^  Barratry  of  masters  or  mariners.*'  '^  Interrup- 
tion to  navigation  by  ice."  '^ Transhipments;  any  act,  neglect  or 
default  of  the  pilot,  master,  mariners,  engineers,  servants  or  agents 
«f  the  company.''    The  bill  of  lading  was  of  two  boxes  of  specie. 
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The  courty  at  the  trial,  chai'ged  the  jury  that  ''theft  by  At 
parser  was  not  barratry ,  and  if  lost  by  such  means  the  defendut 
was  liable/'  Also,  that  *'  for  the  theft  by  the  parser,  if  the  gold 
was  lost  by  his  theft,  the  company  was  liable."  BzceptionB  were 
taken  to  these  ralings  separately. 

The  sum  of  15,000  was  abstracted  from  one  of  the  boxes  daring 
its  transit  to  Maracaibo,  and  there  was  evidcnoe  tending  to  show 
that  it  had  been  abstracted  by  the  parser  daring  the  YOjuge  from 
New  York  to  Onracoa. 

There  was  nothing  to  show  that  the  defendant  was  gailty  of  any 
fault  in  the  employment  of  the  parser.  The  only  eyidence  on  the 
subject  was  that  he  had  been  in  the  employ  of  the  company  two  or 
three  years,  had  come  to  it  well  recommended,  and  it  had  no  fuilt 
to  find  with  him  and  had  heard  nothing  to  his  detriment 

The  validity  of  the  exemption  clause  in  the  bill  of  lading  is  not 
questioned,  and  the  only  questions  discussed  relate  to  its  constme- 
tion. 

The  first  exemption  is  from  loss  ''  by  theft  on  land  or  afloat '^  If 
the  purser  is  to  be  regarded  as  comprehended  within  the  tenn 
"  mariners,"  there  can  be  no  doubt  of  the  exemption  of  the  defend- 
ant from  liability  under  the  clause  which  excepts  losses  by  ''barn- 
try  of  master  or  mariners,"  for  it  is  well  established  that  the  term 
''barratry"  includes  theft  and  embezzlement  by  the  crew.  Am^ 
Ins.  Co.  V.  Bryan,  1  Hill,  26;  8.  c,  26  Wend,  663;  1  PhiU.  on  Ins. 
1071.  Assuming  howeyer,  for  the  moment^  that  the  term  "msri- 
ners"  does  not  include  the  purser,  and  that  he  could  not  commit 
barratry,  a  proposition  which  will  be  considered  further  on,  the 
question  is  presented  whether  a  theft  by  him  comes  within  the  ex- 
ception of  loss  by  theft  on  land  or  afloat 

[Omitting  this.] 

I  am  of  opinion  that  the  purser  does  fall  within  the  term  ^  mir- 
iner,'*  as  used  in  this  bill  of  lading,  and  that  embezzlement  by  him 
was  barratry.  He  was  permanently  attached  to  the  ship  as  ooe  of 
its  officers,  and  performed  duties  which  would  otherwise  devolTB 
upon  the  master.  He  lived  on  board  the  ship>  and  had  no  other 
residence,  and  had  been  thus  employed  by  the  defendant  for  sevenl 
years.  He  was  one  of  the  ship's  company,  and  it  is  Tory  difficolt 
to  conceive  that  when  the  shipowner  stipulated  for  exemption 
irom  liability  for  the  dishonesty  of  all  the  officeiB  and  crew  of  tbs 
vessel,  including  the  master,  itcould  have  been  intended  to  exclode 
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this  single  member  of  the  ship's  company.  No  authority  is  cited 
in  support  of  such  exclusion.  The  authorities  cited  by  the  respond- 
ent are  to  the  effect  that  barratry  can  be  committed  only  by  mas- 
ter and  mariners,  a  point*  which  is  not  disputed,  but  there  is  no 
authority  showing  that  a  purser  of  a  ship  is  not  included  in  the 
term  mariner,  while  several  authorities  are  cited  by  the  appellant 
in  support  of  the  proposition  that  he  comes  within  that  description. 
In  re  Goods  0/  Hayes,  2  Gurties  Ec.  338,  it  was  held  that  the  pur* 
ser  of  a  man-of-war  was  a  mariner,  within  the  statute  relating  to 
nuncupative  wills.  It  is  not  necessary,  to  bring  a  purser  within  the 
definition  of  mariner,  that  he  should  be  engaged  in  navigating  the 
ship  provided  his  employment  is  on  the  sea,  anid  he  is  attached  to 
a  ship.  The  duties  of  the  purser  are  marine  duties.  He  is  subor- 
dinate to  the  captain,  and  performs  duties  which  would  otherwise 
have  to  be  performed  by  him,  and  in  earlier  times  were  so  per- 
formed. McLachlan  on  Shippings  146,  148 ;  The  QratUudine,  3 
G.  Rob.  240,  257.  The  cook  and  steward  have  been  held  to  be 
mariners,  and  entitled  to  sue  as  such.  I7ie  Jane  and  McUilda,  1 
Hagg.  Adm.  187, 190;  Smith  v.  Sloop  Gilpin,  Oilpin,  505.  So  of  por- 
ters permanently  employed  on  passenger  vessels ;  also  all  subordi- 
nate employees,  engineers,  clerks,  stewards,  cooks,  etc.,  when  neces- 
sary to  the  service  of  the  ship.  Bouvier's  Law  Die  "  Marimer/' 
and  the  word  barratry  includes  every  species  of  fraud  committed 
by  any  one  standing  in  the  place  of  master  or  mariner.  Boehm  v. 
Combe,  2  M.  &  S.  172.  By  United  States  Revised  Statutes,  sec- 
tion 4573,  the  master  of  every  foreign  bound  vessel  is  required  to 
give  the  collector  a  list  of  all  the  persons  composing  the  ship's  com- 
pany, and  by  section  4612  it  is  provided  that  ever  person  (except 
apprentices)  who  shall  be  employed  or  engaged  to  serve  in  any  ca- 
pacity on  board  the  ship  shall  be  deemed  to  be  a  seaman.  The  same 
definition  is  made  in  the  English  statute  (7  and  8  Vict  G.,  112.  § 
2),  ''any  seaman,  that  is,  any  person  engaged  to  serve  in  any  capac- 
ity on  board  his  ship  (apprentice  excepted)."  I  can  see  no  room  to 
doBbt  that  a  purser  permanently  attached  to  the  ship  comes  within 
the  description  of  seaman  or  mariner,  as  defined  and  understood  at 
the  time  this  bill  of  lading  was  issued,  and  I  find  no  foundation  for 
holding  that  a  theft  by  him  is  not  barratry. 

The  general  provision  exempting  the  company  flrom  the  conse- 
quences  of  any  act,  neglect  or  default  of  the  pilots  master,  mariners, 
engineers,  servants  or  agents  of  the  company,  evinces  an  intention 
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to  make  the  exemption  as  broad  as  language  can  express,  and  to 
preclude  all  nice  distinctions  as  to  the  capacity  in  which  the  per- 
son through  whose  fault  the  loss  occurs  is  serving,  and  in  connec* 
tion  with  the  other  clause,  to  render  immaterial  the  inquiry  whether 
the  loss  occurred  from  more  neglect  or  intentional  wrong. 

The  judgment  should  be  reversed  and  a  new  trial  ordered,  com 
to  abide  the  event 

Judgment  revenei 

Andrews,  Millar  and  Earl,  JJ^  concur ;  Church,  G.  J^  con- 
curs on  the  ground  that  the  case  was  within  the  exemption  agiinet 
barratry ;  Dakforih,  J.,  dissents ;  Folgcr,  J.,  absent  at  argnmeiiL 


PATnaoN  v.  Syracuse  National  Bank. 

(80  N.T.St.) 
I^ationai  bank^^rstponribUitif  for  tpeeial  depmiL 

A  Nadonal  bank  is  liable  for  a  special  deposit,  reeeived  hj  its  taUer  oa  baktU 
of  the  bank,  in  acoordanoe  with  Its  usage,  for  gratultoas  lafe^eepiaf  ,  ■>' 
lost  through  its  gross  negligence.    (9u  naU^  p.  SIKS.) 

ACTION  to  recover  the  value  of  a  special  deposit.    The  opin- 
ion states  the  facts.     The  plaintiff  had  judgment  below. 

Samtisl  ffandf  for  appellant 

Charge  Flevinsiock^  for  respondent 

Rapallo,  J.  The  leading  point  made  by  the  appellant  ifl^  ibstt 
bank  organized  under  the  National  banking  act  (Laws  of  U.  S.,  1^* 
chap.  106)  has  no  authority  to  i-eceive  special  deposits  of  secarit>«^ 
etc.,  for  safe-keeping,  and  that  consequently  the  defendant  incorivd 
no  liability  by  the  receipt  by  its  teller  of  the  package  deposited  1? 
the  plaintiff,  and  cannot  be  held  responsible  for  its  loss. even  though 
the  teller  in  receiving  the  deposit  assumed  to  act  in  behalf  of  the 
bank,  in  accordance  with  its  practice,  and  did  so  with  the  knowl- 
edge of  its  managers,  and  the  loss  occurred  through  gross  negli- 
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gence  on  the  part  of  the  oflScers  of  the  bank.     The  respondent 
dispntes  both  the  premises  and  the  oonclasion.  ' 

In  most  of  the  cases  in  which  the  question  of  the  liability  of  banks- 
for  special  deposits  has  been  considered,  and  which  will  be  more 
particularly  referred  to  hereafter,  the  corporate  power  of  a  bank  to 
bind  itself  by  such  a  transaction  has  been  conceded  or  not  disputed, 
and  the  cases  have  turned  upon  questions  relating  to  the  authority 
of  the  offioers  receiving  the  deposits,  and  the  degree  of  negligence 
by  which  the  loss  was  occasioned.  If  it  be  assumed  that  the  re- 
ceiving of  such  deposit  is  a  legitimate  part  of  the  business  of  bank- 
ing, and  that  banks,  not  organized  under  the  act  of  Congress,  which 
see  fit  to  receive  such  deposits,  may  do  so,  there  is  nothing  in  the 
act  of  1864  which  specially  restricts  National  banks  m  this  respect 
The  act  provides  (§  5)  that  associations  for  carrying  on  the  business 
of  banking  may  be  formed  in  a  oertain  manner.  Section  eight  de- 
clares that  upon  complying  with  the  provisions  of  the  act,  such 
associations  shall  be  corporations,  and  may  adopt  a  corporate  name, 
and  may  in  that  name  make  contracts;  and  further,  that  they  may 
exercise  under  the  act  all  such  incidental  powers  as  shall  be  neces- 
sary to  carry  on  the  business  of  banking  by  discounting  and  nego* 
tiating  promissory  notes,  drafts,  bills  of  exchange,  and  other  evi- 
dences of  debt;  by  receiving  deposits;  by  buying  and  selling 
exchange,  coin  and  bullion;  by  loaning  money  on  personal  security, 
by  obtaining,  issuing  and  circulating  notes  according  to  the  pro- 
visions of  the  act  It  cannot  be  contended  that  because  the  power 
to  receive  special  deposits  is  not  particularly  mentioned,  therefore 
it  is  intended  to  place  banks  organized  under  this  act  on  a  different 
footing  in  that  respect  from  bther  banks.  There  are  many  contracts 
incident  to  the  banking  business,  which,  although  not  enumerated 
ID  the  act,  are  daily  made  by  National  banks  without  question  as 
to  their  authority,  such  as  receiving  notes,  checks,  etc,  for  collection, 
etc.  They  are  authorized  to  make  any  contracts  which  legitimately 
appertain  to  the  business  of  banking,  and  if  receiving  special  as 
well  as  general  deposits  falls  within  the  scope  of  that  business,  the 
power  to  receive  deposits  includes  all  kinds  of  deposits  which  are 
known  and  customary  in  the  banking  business. 

That  the  enumeration  of  banking  powers  contained  in  the  act  of 
1864  was  not  significant  of  an  intention  to  place  any  special  re- 
striction upon  National  banks,  as  distinguished  from  State  banks, 
is  apparent  firom  the  fact  that  it  is  a  usual  formula,  descriptive  of 
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the  banking  business  contained  in  bank  charters  (Charter  of  Com'l 
Bank  of  Albany,  Laws  of  1825,  p.  198;  Datchess  Co.  Bank,  id., 
'p.  204),  and  is  almost  identical  with  that  contained  in  the  general 
banking  law  of  1838  (Laws  of  1838,  p.  249,  §  18),  which  proridei 
that  '^such  association  shall  have  power  to  carry  on  the  business  ot 
banking  by  discounting  bills,  notes,  and  other  evidences  of  debt ; 
by  receiving  deposits ;  by  buying  and  selling  gold  and  silver  ballioD, 
foreign  coins  and  bills  of  exchange  in  the  manner  specified  in  thii 
act ;  by  loaning  money  on  real  and  personal  security,  and  by  exercis- 
ing such  incidental  powers  as  shall  be  necessary  to  carry  on  such 
business."  The  meaning  of  the  two  provisions  is  the  same,  and 
their  language  is  the  same,  except  in  the  order  of  arrangement. 
In  both,  the  business  of  banking  is  defined,  that  is,  discoontiDg 
paper,  receiving  deposits,  etc.,  and  all  powers  incident  to  these 
general  banking  powers  are  added.  In  the  act  of  Congress  the 
frame  of  the  sentence  is  that  National  banks  shall  exercise  all  sach  in- 
cidental powers  as  shall  be  necessary  to  carry  on  the  business  of  bank- 
ing, and  then  follows  a  description  of  the  banking  business,  while  in 
the  act  of  1838  the  banking  business  is  first  described  and  the  grant 
of  incidental  powers  follows.  The  enumeration  in  the  act  of  Con- 
gress is  not  of  the  incidental^  but  of  the  principal  powers,  and  U) 
them  are  superadded  all  incidental  powers.  The  question  remaiDi 
the  same  therefore  as  to  a  National  as  to  a  State  bank,  whether  the 
power  of  receiving  special  deposits  is  incidental  to  the  banking 
business,  and  no  distinction  can  be  made  in  determining  this  ques- 
tion between  a  State  and  a  National  bank. 

In  the  leading  case  upon  the  subject,  Foster  v.  JSsfez  Bank^  17 
Mass.  479,  A.  D.  1821,  where  a  special  deposit  had  been  made  vith 
the  defendant,  of  a  cask  containing  gold  com,  it  was  shown  that  it 
had  been  the  practice  of  the  bank  to  receive  special  deposits  of 
money  and  other  valuable  things,  but  there  was  no  regulation  or 
by-law  or  provision  of  the  charter  upon  the  subject  The  counsel 
for  the  plaintiff,  as  in  the  present  case,  claimed  that  it  had  been 
the  practice  of  banks  from  the  earliest  i)eriod8  to  receive  snch 
deposits.  That  the  Bank  of  England  had  no  express  power  to  do 
so,  but  it  had  become  a  part  of  its  duty  or  business  by  usage,  and 
belonged  to  the  very  nature  of  such  institutions.  On  the  other  side 
it  was  denied  that  the  bank  had  any  such  power,  or  that  it  was  in- 
cidental to  the  business  of  a  bank  or  banker ;  that  the  authoritj 
could  not  be  inferred  from  usage,  and  the  repetition  of  unauthoriaed 
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acts  by  the  officers  conld  not  give  them  validity,  and  the  officers 
only,  and  not  the  bank,  were  bound.  The  point  was  thus  distinctly 
presented.  It  was  argued  by  the  most  eminent  counsel  of  the 
period  and  decided  by  a  court  of  distinguished  reputation.  The 
court  held  that  the  practice  of  the  bank  haying  been  to  i*eceiYe 
sach  deposits,  and  its  building  and  vaults  having  been  allowed  to 
be  nsed  for  that  purpose,  and  its  officers  employed  in  receiving  into 
custody  the  things  deposited,  the  corporation  must  be  deemed  the 
depositary,  and  not  the  cashier  or  other  officer  through  whose  par- 
ticular agency  the  property  had  been  received  into  the  bank. 

The  next  case  on  the  point  is  Lhyd  v.  West  Branch  Bank,  15  Penn- 
St.  172,  decided  in  1850.  It  was  there  held  that  the  power  to  receive 
deposits,  conferred  on  the  bank  by  the  Pennsylvania  banking  law, 
referred  to  deposits  of  current  money  received  as  such,  and  not  to 
special  deposits.  But  the  court,  althbugh  indulging  in  some  strong 
expressions  indicative  of  an  opinion  that  the  statute  did  not  intend 
to  confer  the  power,  states  the  question  to  be  whether  there  was 
any  such  general  custom  or  practice  of  the  cashier  of  the  bank  to 
act  as  a  voluntary  bailee  without  reward,  as  to  make  the  bank  lia- 
ble for  his  acts,  and  the  decision  rests  upon  the  want  of  evidence 
of  any  such  practice.  The  court  was  undoubtedly  correct  in  hold- 
ing, as  it  expresses  itself,  that  it  was  not  intended  that  banks 
should  be  turned  into  pawnbrokers'  shops,  or  receive  old  clothes  on 
deix>8it.  But  the  case  is  not  an  authority  for  the  proposition  that 
if  a  bank  is  in  the  habit  of  receiving  on  deposit  coin  or  other  valu- 
ables, such  as  are  usually  the  subject  of  special  deposits  in  banks, 
it  will  not  be  bound  by  the  act  of  its  officers  in  receiving  them. 

Bat  in  later  cases  in  the  same  State  the  doctrine  of  Poster  y. 
Eifsez  Bank  is  expressly  recognized,  and  applied  to  National  banlcs. 
In  Lancaster  Co,  Natumai  Bank  v.  Smithy  62  Penn.  St.  47,  where 
a  special  deposit  of  United  States  bonds  had  been  made  with  the 
bank  by  delivering  them  to  the  tellei,  and  the  teller  had  subse- 
quently delivered  them  to  a  third  party,  supposed  to  be  the  de- 
positor, but  without  ascertaining  his  identity,  the  bank  was  held 
liable.  The  case  of  Lloyd  v.  West  Branch  Bank  was  referred  to, 
but  the  power  of  the  bank  to  bind  itself  by  receiving  the  deposit 
was  not  disputed,  and  it  was  held  that  it  was  a  question  for  the 
jury  whether  the  bank  had  been  guilty  of  gross  negligence. 

In  Scott  V.  National  Bank  of  Chester  Valley,  72  Penn.  St  471; 
8.  c,  13  Am.  Rep.  711,  the  facts  were  almost  identical  with  those 
Vol;  XXXVI  -74 
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in  Foster  v.  Essex  Bank.  A  special  deposit  of  bouUs  for  safe-keep- 
ing had  been  made  with  the  defendant  by  one  of  its  cn8U>men»  and 
the  bonds  were  stolen  by  the  teller  of  the  bank,  but  no  n^ligenoe 
on  the  part  of  the  bank  was  established  and  a  yerdict  for  the  de* 
feudant  on  that  groand  was  sostained.  The  receipt  of  the  booda 
was  not  claimed  to  be  ultra  vires. 

In  First  National  Bank  of  Carlisle  t.  Oraham,  79  Penu«  SL  106^ 
8.  0^  21  Am.  Bep.  49,  the  plaintiff  sued  for  the  loss  of  United 
States  bonds  claimed  to  have. been  deposited  by  her  with  the  bank, 
and  relied  upon  a  receipt  for  the  bonds,  signed  by  the  cashier  of 
the  bank,  in  which  he  acknowledged  that  she  had  left  the  bonds  in 
the  bank  for  safe-keeping.  It  was  admitted  that  goyemment  bonds 
were  received  by  the  bank  for  safe*keeping,  with  the  knowledge  of 
the  president,  cashier  and  teller,  and  without  oompensation.  A 
verdict  and  judgment  having  been  rendered  for  the  plaintil^  it 
was  reversed  on  exceptions  to  rulings  on  questions  of  eridenoe  and 
to  some  portions  of  the  charge  in  submitting  to  the  jury  the  qoes* 
tion  of  negligence,  but  on  the  point  of  the  liability  of  the  bank, 
the  doctrine  of  Foster  v.  Essex  Bank  was  emphati<»ftUy  reiteraieu,. 
and  it  is  stated  that  the  rule  as  laid  down  in  that  case  has  been 
uniformly  applied  in  the  Supreme  Court  of  Penn^lvania  in  cases 
involving  the  rights  and  duties  of  National  banks. 

In  Turner  v.  First  National  Bank  of  Keokuk,  26  Iowa,  562,  die 
liability  of  a  National  bank  for  a  special  deposit  of  bonds  was  also 
recognized.  Smith  v.  First  National  Bank  of  Westfisld,  99  Ifnsk 
605,  was  also  a  case  of  a  special  deposit  of  bonds  with  a  National 
bank,  and  the  bank  was  held  to  be  bailee  of  the  bonds,  but  liable 
only  for  want  of  ordinary  care.  To  the  same  effect  is  OiUin  v. 
MeMuttin,  L.  R,  2  P.  C.  317. 

In  Chattahoochee  National  Bank  v.  Schley,  58  Ga.  369,  the  oooiV 
after  referring  to  some  of  the  cases  which  have  been  cited,  and  also 
to  the  recent  cases  of  First  National  Bank  v.  Ocean  National  Benky 
00  N.  Y.  278  ;  a.  c,  19  Am.  Rep.  181,  and  Wiley  v.  First  Natienal 
Bank  of  Brattleboro,  47  Vt  546 ;  s.  c,  19  Am.  Bep.  122,sumniariies 
Its  view  of  the  existing  law  as  follows:  "  By  habitually  receiving 
through  its  cashiers  special  deposits  to  be  kept  gratuitously  for 
mere  accommodation,  a  National  bank  will  incur  liability  for  gross 
negligence  in  respect  to  any  such  deposits,  received  in  the  awsl 
way.  This  I  adopt  as  a  concise  and  accurate  statement  of  the  re- 
sult of  the  decisions  to  which  I  have  referred. 
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The  only  adjudications  to  be  found  in  conflict  with  this  doctrine 
are  the  case  of  Wiley  v.  Firti  Natiandl  Bahky  47  V t  546,  followed 
by  the  same  court  in  Whiiney  v.  First  Nat.  Bk.  of  Brattleborough, 
50  id.  389;  8.  c,  28  Am.  Rep.  503,  where  it  was  held,  in  direct 
opposition  to  all  the  cases  I  have  cited,  that  when  a  special  deposit 
is  received  by  a  National  bank,  even  in  accordance  with  usage,  and 
with  the  knowledge  and  acquiescence  of  the  directors  of  the  bank, 
the  bank  is  not  liable  for  its  loss,  even  by  gross  negligence;  and 
this  is  put  upon  the  ground  that  the  bank  has  no  corporate  capacity 
to  receive  such  deposits  for  safe-keeping,  and  consequently  cannot 
empower  any  of  its  officers  to  incur  liability  in  its  behalf  by  sa 
doing. 

There  are  some  cases  in  which  the  Vermont  cases  are  referred  ta 
with  approval  by  the  judge  writing  the  opinion  {TlUrd  Nat.  Bank 
of  Baltimore  v.  Bayd^  44  Md.  47;  8.  c,  22  Am.  Bep.  35  ;  and  First 
Nat,  Bank  v.  Ocean  Nat.  Bank,  60  N.  Y.  278;  s.  c,  19  Am.  Bep. 
181),  but  there  is  no  other  adjudication  to  the  same  efFect  In  the 
case  in  60  N.  T.  the  opinion  expressly  states  that  it  is  unnecessary 
to  consider  the  question  of  the  power  of  the  bank;  that  it  is  a  ques- 
tion not  free  from  difficulty,  but  can  be  more  satisfactorily  consid- 
ered when  it  becomes  necessary  to  a  judgment  The  opinion 
proceeds  upon  the  ground  that  the  receiving  of  special  deposits  waa 
not  shown  to  be  part  of  the  ordinary  business  of  the  bank.  That 
there  was  entire  absence  of  evidence  that  it  was  the  habit  or  prac- 
tice of  the  defendant  to  receive  such  deposits.  That  no  authority 
to  the  cashier  or  assistant  cashier  to  receive  special  deposits  had 
been  shown,  and  that  whatever  might  be  the  incidental  powers  of 
the  corporation,  the  power  of  its  officers  to  bind  it  can  be  presumed 
only  to  exist  within  the  scope  of  its  ordinary  business  and  their 
ordinary  duties.  It  is  upon  this  distinction  between  the  facts  in 
the  case  before  the  court  and  those  in  Foster  v.  Fssex  Bank  that 
the  opinion  proceeds,  and  not  upon  a  rejection  of  the  doctrine  in 
that  case.  The  opinion,  even  in  so  far  as  it  rests  upon  that  dis- 
tinction, was  not  concurred  in  by  a  majority  of  the  court,  there 
being  an  exception  upon  another  point  which  was  sufficient  ground 
for  reversal  of  the  judgment,  and  the  majority  concurred  only  m 
the  result  What  is  said  by  the  learned  judge  in  respect  to  the 
Vermont  case  is  merely  incidentsd,  and  forms  no  part  of  the  reason- 
ing of  the  opinion,  and  was  not  considered  or  passed  upon  by  tlic 
court 
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Appended  to  a  report  of  the  case  in  47  Vt,  contained  in  14  Am. 
Law  Beg.  (N.  S.)  348,  is  a  note  by  an  eminent  jurist  approving  the 
decision^  and  criticising  the  proposition  that  any  practice  or  nsage 
of  a  bank  in  receiving  special  deposits  can  supply  the  want  of  cor- 
porate power,  and  repeating  the  same  arguments  which  were  urged 
by  counsel  in  the  case  of  Ibsier  v.  Essex  Bank,  17  Mass.  479.  This 
want  of  corporate  power  is  alleged  on  the  ground  that  the  powo' 
to  receive  deposits  does  not  embrace  receiving  special  deposits  of 
valuables  for  safe-keeping,  and  that  the  receipt  of  deposits  of  that 
character  is  wholly  outside  of  and  foreign  to  the  business  of  bank- 
ing, and  cannot  be  regarded  as  incidental  to  that  business. 

For  the  purpose  of  determining  whether  such  is  the  case,  the 
counsel  for  the  present  respondent  has  referred  to  the  history  of 
banking  from  its  earliest  period,  and  to  the  definitions  by  lexi- 
cographers of  the  banking  business.  This  would  seem  to  be  a 
proper  way  of  ascertaining  what  is  legitimately  within  the  scope  of 
the  business  of  banking,  and  what  are  the  powers  of  corporatioos 
formed  for  the  purpose  of  carrying  on  that  business.  When  the 
attributes  of  a  particular  calling  come  in  question  they  can  only  be 
ascertained  by  showing  what  has  been  the  general  usage  and  prac- 
tice of  persons  engaged  in  that  calling,  and  what  business  Has  been 
generally  transacted  by  them,  and  understood  to  appertain  to  sach 
calling.  Thus  only  can  it  be  ascertained  what  tradsactiona  are 
within  or  without  the  scope  of  such  calling.  A  reference  to  the 
history  of  banking  discloses  that  the  chiefs  and  in  some  cases  the 
only,  deposits  received  by  the  early  banks  were  special  deposits  of 
money,  bullion,  plate,  etc.,  for  safe-keeping,  to  be  specifically 
returned  to  the  depositor;  that  such  was  the  character  of  the  ban- 
hess  done  by  the  Bank  of  Venice  (the  earliest  bank)  and  the  old 
Bank  of  Amsterdam,  and  that  the  same  business  was  done  by  the 
goldsmiths  of  London  and  the  Bank  of  England,  and  we  know  of 
none  of  the  earlier  banks  where  it  was  not  done.  The  definition  of 
the  business  of  banks  of  deposit  in  the  encyclopsddias  embracea  the 
receiving  of  the  money  or  valuables  of  others  to  keep  unril  called 
for  by  the  depositors.  1  Encyclopssdia  Americana,  Bank,  543;  1 
English  EncyclopsBdia  of  Arts  and  Sciences,  833,  837,  841.  And 
although  in  modern  times  the  business  of  receiving  general  deposits 
has  constituted  the  principal  business  of  the  banks,  it  cannot  be 
said  that  the  receiving  of  special  deposits  is  so  foreign  to  the  bank- 
ing business  that  corporations  authorized  to  carry  on  that  business 
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are  incapable  of  binding  themselves  by  the  receipt  of  such  deposits. 
The  numerous  cases  in  the  books  relating  to  special  deposits  in 
banks  disclose  how  extensively,  even  in  modern  times,  this  business 
has  been  and  is  carried  on,  and  the  general  understanding  in  respect 
to  it.  The  very  act  of  Congress  under  which  the  National  banks 
are  organized  recognizes  the  practice  and  provides  for  the  return  of 
special  deposits  by  National  banks,  even  when  required  to  suspend 
their  general  business.  Section  46  of  the  act  of  1864  provides  that 
in  certain  events  .the  banks  shall  cease  to  prosecute  business, 
'*  except  to  receive  and  safely  keep  money  belonging  to  them,  and 
to  deliver  special  dipoeits/^  This  provision  assumes  that  such  bankjs 
will  receive  special  deposits,  and  impliedly  recognizes  and  sanctions 
their  so  doing  by  making  express  provision  enabling  them  to  return 
them  at  a  time  when  they  are  prohibited  from  paying  out  to  depos- 
itors funds  held  on  general  deposit. 

The  Vermont  case,  referring  to  this  provision,  says  that  it  was 
not  intended  to  extend  the  powers  of  the  bank.  Perhaps  not;  it 
rather  indicates  that  the  framers  of  the  bank  act  assumed  that 
banks  had  power  to  receive  special  deposits  without  any  express 
authorization,  and  that  it  was  an  incident  of  the  banking  business, 
and  would  as  such  be  exercised  by  the  bank.  It  is  further  sug- 
gested that  the  term  *'  special  deposits"  refers  to  securities  held  by 
the  banks  as  collateral  to  loans.  This  interpretation  is  wholly  in- 
admissible. Such  securities  are  in  no  sense  deposits.  The  term 
''special  deposits"  has,  and  always  had,  a  well  known  and  defined 
meaning.  In  the  Marine  Bank  v.  Fulton  Bank,  2  Wall.  262,  256, 
MiLLEB,  J.,  says:  "  All  deposits  made  with  bankers  may  be  divided 
into  two  classes,  namely,  those  in  which  the  bank  becomes  bailee 
of  the  depositor,  the  title  to  the  thing  deposited  remaining  with 
the  latter;  and  the  other  kind  of  deposit  of  money  peculiar  to 
banking  business,  in  which  the  depositor  for  his  own  convenience 
parts  with  the  title  to  his  money  and  loans  it  to  the  banker."  This 
description  marks  the  distinction  between  general  and  special 
deposits.  In  Story  on  Bailments,  §  88,  the  same  distinction  is 
recognized,  and  also  in  Dawson  v.  Real  Estate  Bank,  5  Ark.  207. 
In  the  Vermont  case  itself,  at  page  554,  the  court  defines  general 
deposits,  and  says  that  at  the  time  of  the  passage  of  the  act  deposits 
in  banks  had  a  well  known  and  understood  meaning,  and  that  the 
delivery  of  money,  securities  or  other  property  to  be  specifically 
kept  and  redelivered,  had  been   equally  well  known   as  special 
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-deposits.  And  iti  Turner  v.  First  Nat.  Bank  of  Keokuk^  26  Iowa, 
^62,  the  authority  to  retarn  special  deposits,  contained  in  section 
46y  is  held  to  refer  to  deposits  of  securities  for  safe-keeying. 

That  it  was  understood  at  the  time  of  the  passage  of  the  National 
Banking  Act  that  the  banks  organized  under  it  were  authoriied  to 
rcoeive  special  deposits,  is  further  evidenced  by  a  cotemponuieoQi 
<$ircular  addressed  to  the  banks  by  the  eminent  comptroller  of  the 
ijurrency,  H.  McGulloughy  in  1864,  in  these  words :  ''  In  order  to 
encourage  economy  and  the  habit  of  saving  among  the  poor  of  the 
iiountry,  and  more  especially  of  the  larger  cities,  it  is  suggested 
.that  National  banks  act  as  custodians,  without  charge,  of  United 
States  bonds  and  other  representatives  of  value  which  that  class  of 
^persons  desire  to  leave  with  them  for  safe-keeping.  Bankoffioen 
that  approve  of  this  suggestion  will  please  give  such  notice  of  their 
willingness  so  to  act  as  is  necessary  for  the  information  of  the  par- 
ties who  are  to  be  benefited."  The  banking  act  was  passed,  and 
•this  circular  was  issued  in  the  light  of  the  decision  in  the  esse  of 
Ibster  V.  Essex  Bank,  which  declared  the  extent  of  the  liabilitj 
incurred  by  banks  in  respect  to  such  deposits,  a  case  often  cited 
4^nd  well  known,  especially  among  those  concerned  in  the  bosinetf 
of  banking.  It  cannot  be  doubted  that  it  was  well  known  to  the 
framers  of  the  act  and  the  banking  department,  and  there  is 
nothing  in  the  act  or  in  the  contemporaneous  history  to  indicate 
that  it  was  the  policy  or  intention  to  establish  any  rule  in  respect 
to  National  banks  different  from  the  doctrine  enunciated  in  that 
oase. 

On  the  question  of  corporate  power,  we  are  therefore  of  opinion 
that  National  banks  have  power  to  receive  special  deposits,  gratuit- 
ously or  otherwise,  and  that  when  received  gratuitously  they  are 
liable  for  their  loss  by  gross  negligence. 

The  next  question  in  the  case  is  as  to  the  authority  of  the  teOer 
to  act  for  the  bank  in  receiving  the  deposit  in  question.  The  evid- 
ence bearing  on  this  point  was  that  the  bank  had  been  accustomed 
to  receive  packages,  supposed  to  contain  securities,  from  varioai 
persons  for  safe-keeping.  That  Orrin  Ballard  was  cashier  of  the 
bank  and  his  son  Leon  Ballard  was  teller,  but  sometimes  acted  as 
cashier  in  the  absence  of  his  father.  That  Orrin  Ballard  had  the 
management  and  control  of  the  affairs  of  the  bank.  It  did  no( 
appear  that  the  president  or  dii'ectors  took  any  part  iu  its  man- 
agement or  that  the  directors  held  any  meetings.     That  some  of  tlie 
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persona  who  left  valuables  iii  the  bank  for  ^e-keeping  were  dii'ec- 
tors.  That  at  some  time  before  the  deposit  iu  qaestion,  a  trust 
4;onipany  was  formed  in  Syracuse  for  the  receipt  of  valuables  for 
safe-keeping,  and  that  after  the  formation  of  that  company  Mr. 
Ballard,  the  cashier,  said  to  his  son  that  they  had  better  not  take 
.any  more  packages  for  safe-keeping,  but  the  son  says  that  this  was 
not  a  positive  instruction  but  only  an  expression  of  opinion,  and 
he  afterward  received  packages.  The  son  also  testified  that  he 
told  the  plaintifF  that  his  package  would  be  at  his  own  risk.  This 
was  contradicted  by  the  plaintiff.  The  teller  also  testified  that  his 
father  sometimes  told  persons  depositing  packages  that  they  would 
be  at  their  own  risk,  but  on  other  occasions  packages  were  received 
without  such  notice.  The  package  of  the  plaintiff  was  left  by  him 
with  the  teller  at  the  bank,  and  remained  there  some  two  years 
before  it  was  lost  being  oo-casionally  taken  out  by  the  plaintiff  to 
out  off  coupons,  etc.,  and  returned  by  him  to  the  bank.  The  court 
submitted  to  the  jury  the  question  whether  the  teller  had  been 
authorized  to  receive  such  deposits,  whether  he  did  so  in  his  indiv- 
idual capacity,  or  in  behalf  of  the  bank,  and  whether  he  told  the 
plaintiff  that  the  package  would  be  at  his  own  risk,  and  whether 
the  teller  had  been  directed  to  discontinue  receiving  deposits  of 
securities,  and  instructed  the  jury  that  if  the  deposit  was  with  the 
teller  as  an  individual,  the  plaintiff  could  not  recover.  We  think 
the  evidence  was  sufficient  to  justifiy  the  submission  to  the  jury  of 
the  questions  of  the  authority  of  the  teller,  and  whether  the  de- 
posit was  with  the  bank,  in  this  manner,  and  that  their  verdict 
establishes  such  authority,  and  that  the  deposit  was  with  the  bank, 
and  not  with  the  teller  in  his  individual  capacity..  The  entire 
management  and  control  of  the  ufTairs  of  the  bank  having  been  left 
with  the  cashier,  his  acts  and  the  authority  conferred  by  him  upon 
the  teller,  must  be  deemed  binding  on  the  cor|K)ration. 

The  verdict  thus  establishing  that  the  plaintiffs  securities  were 
received  on  deposit  by  the  bank,  it  was  bound  either  to  return  them 
or  show  some  sufficient  ground  for  not  doing  so.  It  claims  that 
they  were  stolen  from  the  safe  by  some  person  oth^  than  the  em- 
ployees of  the  bank,  and  the  remaining  question  in  the  case  is 
whether  the  theft  was  suffered  through  the  gross  negligence  of  the 
bank  in  the  care  of  the  bonds.  This  question  was  submitted  to  the 
jury,  and  we  think  the  evidence  was  sufficient  to  authorize  such 
submission.     There  was  no  burglary,  and  no  direct  explanation  of 
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the  circumstances  of  the  loss  of  the  bonds,  but  there  is  evidence  in 
the  case  tending  to  show,  that  if  stolen,  the  theft  was  committed 
in  the  day  time  while  the  bank  was  open.  That  the  bonds  were  in 
a  safe  so  situated  as  to  be  accessible  to  a  person  entering  from  the 
street ;  that  the  persons  in  the  bank,  were  so  placed  that  at  Umes 
the  safe  was  in  their  view,  and  that  sometimes  the  door  of  she  sife 
was  left  open.  The  jury  could  from  the  evidence  have  found  that 
the  theft  was  committed  by  some  person  entering  from  the  street 
and  finding  the  safe  open,  who  abstracted  the  plaintiff's  packige 
without  being  observed  by  any  one  in  the  room,  and  that  leaving 
the  property  thus  exposed  was  gross  negligence.  There  was  some 
conflict  and  confusion  in  the  evidence  on  these  points,  bot  then 
were  matters  exclusively  within  the  province  of  the  jury. 

The  fact  that  property  of  the  bank  was  stolen  at  the  same  time 
from  the  same  place  is  not  conclusive  against  the  allegation  of  groeB 
negligence.  Doorman  v.  Jenkins,  2  Ad.  £  EU.  256 ;  Orifitk  t. 
Zippertvick,  28  Ohio  SL  388  ;  Tractf  v.  Wood,  3  Mas.  132  ;  WOmy. 
Mcintosh,  1  Stark.  [N.  P.]  237.  These  were  all  cases  of  grataitoos 
bailments,  and  the  question  of  gross  negligence  was  left  to  the  jon, 
notwithstanding  that  the  bailee  took  the  same  care  of  the  property 
as  he  did  of  his  own  which  was  stolen  at  the  same  time. 

It  has  been  argued  on  the  part  of  the  respondent  that  even  assam- 
ing  the  receipt  of  special  deposits  to  have  been  beyond  the  legal 
power  conferred  on  the  bank  by  the  law  under  which  it  was  incor- 
porated, yet  that  it  having  in  fact  received  the  plaintiff's  property 
into  its  custody,  it  cannot  set  up  its  own  want  of  corporate  power 
as  a  defense  to  an  action  for  not  returning  it,  or  for  losing  it  bj 
gross  negligence.  The  conclusion  which  we  have  reached  on  the 
question  of  power  renders  it  unnecessary  to  pass  upon  this  point 

After  a  careful  examination  of  the  whole  case  we  think  thejndg* 
ment  should  be  affirmed. 

Judgment  afflrmid. 

All  concur. 

NoTB  BT  THB  Repohtbh.—  TMs  questloii  has  been  set  at  rest  hf  tbeUnlled  StiM  Sa- 
prome  Court  in  FIrgt  JfatUmcU  Bank  of  CarlitUv,  QraKam,  100  U.  8.e00«  TbetcSkmiH 
is  the  opinion  by  Swatns,  J. 

The  capital  stock  of  the  bank  was  $500,000,  divided  into  000  sfaaraa  of  tlJOM  mdL 
From  November  0,  I86i).  Samuel  Hepburn,  the  president,  owned  400  shares.  Bis  aoa, 
C.  H.  Hepburn,  was  the  casliier,  and  he  and  Hopewell  Hepburn,  another  boo,  sad  s 
director,  owned  ten  shares  each.  From  October  18,  1871,  H.  M.  Hepburn,  also  a  soa 
and  director,  owned  ten  shares.  John  G.  Orr,  the  teUer  and  a  director,  owned  ths  r^ 
mainiDK  ten  shares.    With  one  exception,  these  persons  were  directors  from  the  jesr : 
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In  1867,  the  defendant  in  error  had  $4,000  of  7.80  bonds  of  the  United  States  deposited  In 
the  bank  for  8afe>ke^ing.  Thoy  were  called  in  by  the  goyemment,  and  at  her  request  the 
cashier  had  them  converted  into  the  same  amount  of  6JM)  bonds.  These  were  also  left  in 
the  bank  for  saf^-keeping.  The  cashier  gave  her  a  receipt,  dated  October  28, 1866,  setting' 
forth  this  fact  ond  that  the  bonds  were  to  be  returned  on  the  return  of  the  receipt.  The 
cashtor  cut  off  the  coupons  and  oollected  them  and  placed  the  proceeds  to  her  credit  on  the 
books  of  the  bank  and  paid  her  the  amount  as  it  was  demanded.  She  kept  an  account 
with  the  bank.  Before  and  after  the  times  mentioned  the  officers  of  the  bank  were  accus' 
tomed  to  receiTe  such  deposits  from  others  in  the  same  way  and  for  the  same  purpose.. 
They  were  entered  in  a  book  kept  by  the  bank.  The  fact  of  their  being  such  depositH  was 
frequently  qxkken  of  by  the  directors  at  meetings  of  the  board.  Some  of  the  directors  and 
•quite  a  number  of  other  persons  had  such  deposits  in  the  bank.  No  compensation  was  ex- 
pected or  reoelTed  by  the  institution.  It  was  a  bailee  without  reward.  The  bank  alleged 
that  on  the  6th  of  August,  1871,  the  bonds  of  the  defendant  in  error  were  stolen  from  its 
vault.  She  did  not  learn  the  fact  until  some  two  or  three  weeks  afterward.  She  heard 
that  some  other  securities  belonging  to  her  and  so  deposited  had  been  stolen,  and  upon  in- 
quiry at  the  bank,  was  told  that  those  securities  had  been  found  upon  a  neighboring  high- 
way and  had  been  returned,  but  that  her  government  bonds  had  been  stolen  also  and  had 
not  been  recovered.  She  was  requested  to  say  nothing  about  their  loss,  and  was  assured 
that  the  interest  should  be  regularly  paid  to  her,  and  that  the  value  of  the  bonds  should 
also  be  made  good,  so  that  she  should  not  be  a  loeer.  The  interest  was  accordingly  paid 
up  to  the  1st  of  July,  1873,  inclusive.  This  suit  was  brought  to  recover  the  value  of  the 
bonds. 

The  defendant  in  the  court  below  asked  the  court  to  Instruct  the  jury  that  the  bank, 
hebag  a  corporation  chartered  under  the  National  Banking  Laws,  "  was  not  authorised  to 
receive  bonds  and  valuables  for  safe-keeping;  '*  that  "  the  act  of  the  cashier  in  taking  the 
bonds  of  the  plaintlfT  was  not  within  the  scope  of  his  powers  and  duties  as  cashier;  and 
therefore  did  not  bind  the  bank,  and  that  the  plaintiff  could  not  recover.''  This  Instruction  • 
the  court  refused  to  give,  and  the  defendant  excepted. 

The  juiy  was  instructed  that  **  to  justify  a  recovery  against  the  defendant  in  this  case,' 
they  must  be  satisfied  from  the  evidence  that  the  plaintiff's  bonds  were  received  for  safe- 
keeping with  the  knowledge  and  acquiescence  of  the  oflksers  and  directors  of  the  bank,  and 
that  If  the  bonds  were  lost  by  the  gross  negligence  of  the  bank  or  its  officers,  the  bank  was 
liable.**  The  defendant  again  excepted.  A  verdict  was  rendered  for  the  plaintiff.  Tlie 
Jury  thus  found  and  affirmed  the  facts  of  knowledge  and  gross  negligence  by  the  bank. 
These  points  are  therefore  conclusively  established  and  are  not  open  to  inquiry. 

Goaoeding  for  the  moment  that  the  contract  was  illegal  and  void  for  the  reason  alleged 
in  behalf  of  the  bank,  the  consequence  insisted  upon  would  by  no  means  follow.  There 
was  no  moral  turpitude  on  either  side — certainly  none  on  the  part  of  the  depositor.  She 
was  entitled  at  any  time  to  reclaim  the  securities.  The  bank  was  bound  in  good  faith  and 
in  law  to  return  them  or  to  keep  them  without  gross  negligence  until  they  were  called  for. 
If,  when  applied  for,  they  were  refused,  it  cannot  be  doubted  that  they,  or  their  value,  a4N- 
cording  to  the  form  of  action  adopted,  might  have  been  recovered.  White  v.  FVanl:iif»- 
Bank,  88  Pick.  181.  If  the  bank  had  destroyed  them  or  had  thrown  them  into  the  street^ 
whereby  they  were  lost  to  the  plaintiff,  the  liability  of  the  bank  would  have  been  the  same. 
To  have  kept  them  with  gross  negUgence,  whereby  the  same  consequence  to  the  plaintiff 
was  Incurred,  involved  necessarily  the  same  result  to  the  depositary.  The  only  way  of 
escape  from  liability  open  to  the  latter  would  have  been  to  return  the  property  to  the 
owner  or  to  get  rid  of  its  possession  otherwise  in  some  lawful  way.  Gross  negligence  on 
the  part  of  a  gratuitous  bailee,  though  not  a  fraud,  is  in  legal  effect  the  same  thing.  Futier 
V.  Ettex  JSaiilr,  17  Mass.  479.  It  is  a  tort,  and  an  action  on  the  case  is  the  appropriate  rem- 
edy for  such  a  wrong.  In  many  cases  where  there  is  a  valid  contract,  it  may  be  regarded 
OB^  as  inducement  and  as  raising  a  dn^,  for  the  breach  of  which  an  action  may  be  brought 
sr  eontnutu  or  ex  delicto,  at  the  option  of  the  injured  party.    1  Ch.  PL  151. 

Corporations  are  liable  for  eveiy  wrong  they  commit,  and  in  such  cases  the  doctrine  of « 
«ttra  vtree  has  no  application. 

Tbegr  sie  also  liable  for  the  acts  of  their  servants  while  such  servants  are  engaged  in  the 
of  their  principal,  in  the  same  manner  and  to  the  same  extent  that  individuals  are 
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Uible  under  like  circumstances.  MercharU9^  Bmik  ▼.  State  BanJr,  10  WalL  645.  Aa  sciioD 
may  be  maintained  against  a  ooipofatkm  for  Its  malicious  or  ne^igent  torti,  bosntf 
foreign  they  may  be  to  the  objeota  of  ifes  oroatlon  or  beyond  its  granted  poweis.  It  toMj  be 
used  for  assault  and  battery,  for  fraud  and  deceit,  for  false  imprisonment,  for  milkioai 
prosecution,  for  nuisance  and  for  UbeL  In  certain  cases  it  may  be  indicted  for  nrirffswiw 
or  non-feasance  touching  duties  Imposed  upon  It  in  which  the  public  are  Interested.  la 
offenses  may  be  such  as  will  forfeit  its  existence.  P.  W.  A  B.  R.  R.  Oi.r.  Qiilgf^y,fl 
How.  90O ;  2  Wait*B  Act.  ft  Def .  887, 888, 88B ;  Angell  ft  Ames  on  Oorp.,  {$  m,  «B ;  Oooky  m 
Torts,  119,  120. 

Becixrrlng  to  the  case  In  hand,  it  is  nowwell  settled  that  If  a  bank  be  aocmtooied  totate 
such  deposits  as  the  one  here  in  question,  and  this  Is  known  and  acquiesced  lo  lqrthedi> 
rectors,  and  the  property  deposited  is  lost  by  the  gross  oareleasness  of  the  bsUee,  sUsbilitr 
ensues  in  like  manner  as  if  the  deposit  had  been  authorised  by  the  terms  of  the  cbsiter. 
FoMter  ▼.  Enex  Sank,  17  Mass.  479 ;  Laneatier  County  NaL  Bank  t.  SmUK  tt  Bess.  9t. 
€r ;  ScoU  V.  Nat  Bank  <ffChetterVailey^n id.  471  \B.c.^  17  Am.  Bep.  711;T1ioBip.  5.a 
Cas.  864 ;  PSnt  Nat.  Bank  of  CariiOe  t.  Qrakam,  79  Penn.  St.  106 ;  a  a, «  Am.  B«p.  •: 
Thorn.  N.  B.  Cas.  875;  Turner  ▼.  Firti  Nat,  Bank  of  Keokuk,  96  Iowa,  688 ;  Ihomp.  K.  B. 
Gas.45i;Smtthy.fVrif  2^at.fianlco/Trea^/Md,991fass.  606;  ChaUahooehe  Nat,  Bank  w. 
ScKUy,  5B  Ga.  860 ;  Thomp.  N.  O.  Gu.  875.  The  only  authorities  In  direct  conflict  with  thw 
adjudications,  to  which  our  attention  has  been  called,  are  WOeyr.  Nat  Bank  qfVermimt, 
47Yt.546;s.c.,19Am.Bep.  128;  Thomp.  N.  B.  Gas.  903;  and  UTtttnsy  r.NoLBoKktf 
BraUltboro,  60  Vt.  889;  s.  c,  88  Am.  Rep.  606. 

The  case  first  cited  (Fntter  v.  E«Bez  Bank)  was  argued  ezhaustlTely  by  the  most  esifaMt 
counsel  of  the.  time  and  decided  by  a  court  of  great  judicial  learning  and  aMHtJ.  ^k<^ 
opinion  is  marked  by  careful  elaboration. 

The  special  deposit  there  was  a  cask  containing  gold  coin.  While  It  was  malntsiBcd  tkit 
the  bank  would  have  been  liable  for  its  loss  by  gross  negllganoe,  It  was  held  that  such  Mr> 
ligenoe  in  that  case  had  not  been  shown. 

Here  gross  negligence  is  conclusively  estaUlshed .  The  depositor  kept  an  soooont  ia  the 
bank.  The  cashier  cut  off  and  collected  the  eonpons  and  placed  the  proceeds  to  her  cndit. 
The  bonds  therefore  entered  into  the  legitimate  and  proper  business  of  the  faiatltaiias. 
But  it  is  unnecessary  to  pursue  this  view  of  the  subject  further,  because  we  think  tberra 
fuiother  ground  free  from  doubt  upon  which  our  Judgment  may  be  rested. 

The  40th  section  of  the  banking  act  of  1664,  re-enacting  the  Rerised  Statuteaof  tlieUitiel 
States,  1 6228,  declares  that  after  the  failure  of  a  National  bank  to  pay  iu  dreulsdagBottf. 
etc.,  *Mt  shall  not  be  lawful  for  the  association  suffering  the  same  to  payout  snyof  to 
notes,  discount  any  notes  or  bills,  or  otherwise  prosecute  the  business  of  banking,  ezoq< 
to  receive  and  safely  keep  moneys  belonging  to  it,  and  to  deliver  special  depoviU.**  1^ 
implies  clearly  that  a  National  bank,  as  a  part  of  Its  legitimate  business,  may  receive  we^ 
**gpeeial  deposits,**  and  this  implication  is  as  effectual  aa  an  express  dedarstioa  of  th» 
same  thing  would  hare  been.    United  StaUe  v.  Bal>bitt  1  Black,  6L 

The  phrase  '^ttpedal  deposits,**  thus  used,  embraces  deposits  such  as  that  here  In  qaef- 
tlon.  Pattison  r.  Syracuse  Nat.  Bank,  Court  of  Appeals,  New  York  (recently  dedded  sad 
not  yet  reported).  In  that  case  it  was  said,  '  'a  reference  to  the  history  of  banking  ^ 
closes  that  the  chief,  and  in  some  cases  the  only  deposits  received  by  the  earty  banks  ««^ 
special  deposits  of  money,  bullion,  plate,  etc.,  for  safe-keeping  and  to  be  spedflesQf  >^ 
turned  to  the  depositor ;  and  such  was  the  character  of  the  buslneas  done  hy  the  Bsakof 
Venice  (the  earliest  bank)  and  the  old  Bank  of  Amsterdam,  and  the  same  bosinewss 
done  by  the  goldsmiths  of  London  and  the  Bank  of  Kngland,  and  we  know  of  noas  of  tke 
earlier  banks  where  it  was  not  done .** 

It  would  undoubtedly  be  competent  for  a  National  bank  to  receive  a  special  dsporit  cf 
such  securities  as  those  here  in  question,  either  on  a  contract  of  hiring  or  wlthoiit  revsri, 
and  it  would  be  liable  for  a  grteter  or  less  degree  of  negUgenoe  aooordlagty. 

We  do  not  mean  that  it  could  convert  itself  Into  a  pawnbroker's  shop.  Thst  tsAisA  ^ 
▼olves  topics  alien  to  the  cane  before  us  and  which  in  this  opinion  It  Is  nnaeoesBsiy  toooiw 
sider. 

The  Judgment  of  the  Supreme  Court  of  the  Commonwealth  of  Pennaytvaaia  b  i 
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FiBHKiLL  Savings  Institution  v.  National  Bank  of  Fishkill* 

oo  N.  T.  m.) 

Agency  —  UtMUff  of  bank  far  unatUhorked  act  of  eoMor, 

B.  wtm  eashier  of  a  nadonal  bank  and  ireasarer  of  a  savings  bank.  He  took 
bonds  belonging  to  the  savings  bank,  and  as  cashier  and  manager  of  the 
natiooal  bank,  pledged  them  as  security  for  advance  to  the  national  ban(. 
and  the/  were  afterwards  sold  by  the  pledgees  and  the  proceeds  were  cred- 
ited to  the  national  bank.  AU,  that  the  national  bank  was  liable  to  the 
savings  bank  for  the  bonds,  althoogh  the  directors  of  the  national  bank  were 
Ignorant  of  the  transaction. 

ACTION  for  conyersion  of  bonds.    The  opinion  states  the  faoti» 
The  phuntiff  had  judgment  below. 

John  Thompson  and  Homer  A.  kelson,  for  appellants. 

MiUon  A.  Fowler  and  William  S.  Eno^  for  respondent. 

Danfobth^  J.  Upon  the  facts  disclosed  by  the  record,  I  think 
the  case  is  with  the  respondent  Bartow  was  the  cashier  of  the  de- 
fendant, the  National  Bank  of  Fishkill.  He  was  its  managing 
officer,  its  general  agent  in  business.  As  such  he  contracted  debts* 
and  borrowed  money,  during  a  series  of  years,  with  the  knowledge 
of  its  directors,  and  with  their  consent  and  approbation.  He  was  at 
the  same  time  the  plaintiff's  treasurer.  In  March,  1874,  the  plaint- 
iff owned  the  bonds  in  question.  The  defendant,  the  national  bank, 
had  for  its  correspondent  in  New  York  the  Merchants'  Exchange 
National  Bank.  In  the  latter  part  of  March,  or  first  of  April,  1874, 
Bartow  possessed  himself  of  the  plaintiff's  bonds,*  and  in  the  name 
of  the  Bank  of  Fishkill,  and  as  its  cashier,  pledged  them  with  the 
Merchants'  Exchange  National  Bank  as  collateral  for  advances 
made,  and  to  be  made  to  the  Fishkill  Bank.  Upon  the  faith  of  this 
security  the  latter  bank,  in  the  usual  and  ordinary  course  of  busi- 
ness, continued  to  draw  upon  the  former,  until  in  July,  1874,  its 
indebtedness  amounted  to  upward  of  $60,000.  On  the  thirty-first 
day  of  that  month.  Merchants'  Bank  loaned  to  the  Fishkill  Bank 
160,000,  upon  the  security  of  the  bonds,  and  the  sum  so  loaned 
was  applied  to  the  payment  of  so  much  of  its  indebtedness.  Sub- 
sequently this  loan  was  paid  up.    The  Fishkill  Bank  also  dealt 
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with  tho  banking  firm  of  Wilmerding,  Daer  &  Company,  and  on  the 
7th  day  of  June,  1875,  Bartow,  in  his  capacity  of  cashier,  took  the 
bonds  from  the  Merchants'  Bank,  and  in  the  name  of  the  Fishldll 
Bank,  and  as  its  cashiers  pledged  them  with  that  firm,  as  coUatcrd 
security  for  the  payment  of  the  account  of  the  bank,  and  for  far- 
ther advance  to  be  made  to  it  In  January,  1876,  he  re-possessed 
liimself  of  the  bonds,  by  furnishing  other  security  of  the  property 
of  the  Fishkill  Bank,  and  restored  them  to  the  Savings  Institute. 
If  nothing  more  had  been  done,  it  is  obvious  that  although  a  con- 
version had  taken  place,  for  which  no  action  might  even  then  hafe 
been  maintained,  the  recovery  would  have  been  nominal.  But  on 
the  thirty-first  of  January,  1876,  Bartow,  as  cashier  of  the  de- 
fendant, and  in  his  name,  and  on  his  account,  returned  the  bonds  to 
the  banking  firm,  then  doing  business  under  the  name  of  Wilmer- 
ding  &  McCandless,  and  took  back  the  security  which  he  had  put  in 
the  place  of  the  bonds.  Further  advances  were  made  by  that  fim 
to  the  bank,  in  the  usual  course  of  business,  so  that  in  September, 
1876,  they  owed  the  firm  $116,568.16,  and  the  latter  held  as  col- 
lateral security  therefor  the  bonds  in  question  and  other  aecuritv, 
amounting  in  all  to  $118,000.  The  bonds  were  subsequently  sold  bj 
this  firm,  or  its  successor,  in  pursuance  of  the  conditions  of  the 
pledge  and  the  entire  proceeds  placed  to  the  credit  of  the  Nationil 
Bank  of  Fishkill.  In  all  these  matters  Bartow  was  acting  for  the 
bank,  as  its  managing  officer,  and  in  its  name.  He  exceeded  his 
authority  only  when  he  appropriated  the  plain  tiff's  bonds  to  the  de- 
fendant's benefit.  It  is  this  which  constitutes  the  conversion  on 
which  the  plaintiff  relies.  Undoubtedly  he  was  personally  liable  for 
it.  The  complaint  states  the  conversion  to  have  been  by  the  banL 
In  support  of  that  averment  it  is  now  alleged  that  the  above  factt 
show  a  conversion  *by  Bartow,  the  cashier,  committed  by  him  in  the 
course  of  hia  conduct  of  tho  bank's  business,  and  that  therefore  the 
cause  of  action  is  made  out.  Such  is  in  effect  the  finding  of  the 
referee.  It  is  in  the  general  words,  '*  that  on  January  31,  1876, 
the  bank  took  from  the  plaintiff,  without  its  knowledge  or  consent, 
and  wrongfully  converted  to  its  own  use,  bonds  of  the  par  valoe  of 
$60,000,  but  of  the  value  at  the  time  of  said  conversion  of  $70,80a'' 
No  other  finding  was  made  as  to  any  fact  relating  to  it,  nor  was  any  re- 
quest made  for  further  findings.  The  def endan  t  moved  for  a  nonsait, 
and  by  that  motion,  and  an  exception  to  the  above  conclnsion,  the 
question  is  presented  whether  the  bank  is  answerable  for  the  cashier^ 
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fraud.  The  general  rule  makes  the  principal  liable  for  such  wrong  of 
the  agent  as  is  committed  in  the  course  of  his  employment,  and  for  the 
benefit  of  the  principal,  and  this  is  so,  although  no  express  command 
or  privity  is  proven.  Barwick  v.  English  Joint  Stock  Bank,  L.  R., 
2  Exch.  259.  There  the  manager  of  the  bank  had  induced  the 
plaintiff  to  supply  J.  D.,  a  customer  of  the  bank,  with  oats  on  credit, 
for  carrying  out  a  government  contract,  and  to  effect  this  gave  the 
plaintifF  a  written  guaranty  that  J.  D's  check  on  the  bank  in 
plaintiff's  favor,  in  payment  for  the  oats  supplied,  should  be  paid 
on  receipt  of  the  government  money,  in  priority  to  any  other  pay- 
ment '^  except  to  this  bank."  J.  D.  was  then  indebted  to  the  bank 
to  the  amount  of  £12,000  but  this  fact  was  not  known  to  the 
plaintiff,  nor  was  it  communicated  to  him  by  the  manager.  The 
plaintiff  thereupon  supplied  the  oats  to  the  value  of  £1,227.  The 
government  money  amounting  to  £2,676  was  received  by  J.  D.  and 
paid  into  the  bank,  but  J.  D.'s  check  for  the  price  of  the  oats, 
drawn  on  the  bank  in  favor  of  the  plaintiff,  was  dishonored  by  the 
defendant,  who  claimed  to  retain  the  whole  sum  of  £2,676  in  pay- 
ment of  J.  D.'s  debt  to  it.  The  plaintiff  brought  an  action  against 
the  bank  for  false  representation,  and  it  was  held  that  the  bank 
was  liable  for  the  fraud  of  the  manager,  its  agent,  and  also  that  in 
the  pleadings  it  was  well  described  as  the  fraud  of  the  bank.  This 
was  concurred  in  by  all  the  judges  of  the  Court  of  Exchequer,  as 
within  settled  principle  and  adjudged  cases.  And  the  case  itself  is 
cited  with  approbation  by  the  judge  delivering  the  opinion  in 
Mackay  v.  Commercial  Bank  of  New  Brunewiek^  L.  R,  5  Priv. 
Goun.  App.  394,  and  the  doctrine  above  adverted  to  reiterated, 
the  court  saying  ''  there  is  no  distinction  between  the  case  of  fraud 
and  the  case  of  any  other  wrong ; "  and  both  cases  hold  that  an 
action  of  deceit  may  be  maintained  against  a  company,  whether  in- 
corporated or  not  incorporated,  in  respect  of  the  fraud  of  its  agent 
The  principle  which  controlled  those  decisions,  and  the  cases  them- 
selves, are,  I  think,  in  point  upon  the  one  before  us.  Bartow 
possessed  himself  of  the  bonds  by  breach  of  trust,  or  as  the  appel- 
lant claims  by  theft  It  was  to  aid  the  bank,  and  to  use  them  for 
its  benefit  The  manager  of  the  bank  in  the  first  case  cited  made 
use  of  fraud  or  false  pretenses.  The  intention  and  the  result  were 
the  same  in  each  case.  The  property  of  another  was  obtained 
wrongfully,  and  the  application  of  it  was  the  same,  to  the  benefit 
of  the  principal    If  there  is  a  distinction  it  is  not  other  or  different 
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from  that  which  is  pointed  out  between  larceny  and  false  preteoBeiy 
a  technical  one^  affecting  the  criminal^  bat  not  yarying  the  right  of 
the  party  who  has  been  wronged,  to  compensation,  or  restontioiL 
of  the  property  obtained  from  him.  The  same  doctrine  is  held  in 
Johnston  v.  South-  Western  Railroad  Bank,  3  Strobh.  263.  The  bank, 
by  the  frand  of  its  agent,  obtained  certain  assets  as  seoarity  for  iU 
liabilities  through  another  bank,  and  it  was  held  that  it  was  boaiid 
to  make  good  the  representations  of  its  agent,  and  answer  positiTelj 
for  his  acts,  and  so  was  boand  for  the  assets  in  the  same  manner  ii 
if  they  had  been  received  by  itself.  To  the  same  effect  are  the 
decisions  heretofore  made  by  this  court.  They  establish  Ihat  a 
oorporation  is  liable  for  the  consequences  of  its  wrongful  acts  and 
omissions,  and  for  the  acts  of  its  agents  while  engaged  in  the 
business  of  their  agency,  to  the  same  extent  and  under  the  same 
circumstances  as  natural  persons.  They  illustrate  the  familiar 
principle  that  though  a  principal  is  not  liable  criminalUer  for  the 
conduct  of  his  agent,  he  is  responsible  civiliter  for  all  acts  done  bj 
him  in  the  course  of  his  employment,  and  bound  by  his  fraud  wheAer 
he  concuiTed  in  it  or  not.  For  acts  wholly  foreign  to  the  businesi 
in  which  the  agent  is  engaged,  the  principal  is  not  bound.  Bot 
that  cannot  be  extrinsic  to  his  employment  which  is  adopted  as  a 
means  of  accomplishing  the  object  of  his  agency.  N.  T.  andN.  H, 
R.  R.  Co.  V.  Schuyler y  34  N.  Y.  30 ;  ffolden  v.  If.  Y.  and  Erie 
Bank,  72  id.  286.  I  do  not  think  the  case  for  the  plaintiff 
would  be  any  stronger  if  the  actual  concurrence  of  the  direcu«s 
in  the  cashier's  fraud  was  established.  If  they  were  ignorant 
of  it,  it  is  because  they  omitted  the  performance  of  official 
duty,  and  so  were  not  less  bound  than  if  the  ignorance  was  inten- 
tional, that  they  or  the  bank  they  represent  might  profit  by  it 
This  the  law  will  not  tolerate.  Kennedy  y.  Oreen,  3  M.  &  E.  (>99. 
There  is  indeed  evidence  which  permits  an  inference  that  the  pno* 
dent  of  the  bank  was  informed  of  the  use  being  made  of  the  bondi 
while  they  were  in  pledge  to  the  Merchants'  Bank,  and  subse- 
quently and  in  January,  1877,  that  the  board  of  directors  vere 
informed  of  the  use  which  had  been  made  of  them  through  the 
banking  firm,  but  they  neither  restored  them  nor  made  compensa- 
tion. This  however  need  not  be  relied  upon,  for  it  is  apparent 
that  the  least  degree  of  that  diligence  and  care  to  the  exercise  at 
which  the  directors  of  the  bank  were  bound  by  the  simplest  obliga- 
tion of  duty  would  have  disclosed  to  them  the  large  outstanding 
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indebtedness  of  the  bank  and  the  means  adopted  by  Bartow  to  carry 
it  along.  The  defendant  should  be  treated  as  if  they  had  made 
the  inquiry  and  ascertained  the  fact  Hetc  Hope  and  Delaware 
Bridge  Co.  v.  Phenix  Bank,  3  Gomst  156.  Indeed  a  direct  resolu- 
Hon  of  the  board  of  directors,  leading  their  cashier's  steps  in  the 
direction  which  they  took,  would  be  no  more  convincing  of  their 
moral  participation  in  the  wrong  done  than  is  the  indifference  and 
heedlessness  to  their  own  duties  through  which  alone  he  was  able 
to  perpetrate  the  fraud.  He  was  the  general  manager  of  the  bank, 
he  was  to  see  to  its  finances  and  look  to  and  maintain  its  credit. 
Without  these  there  could  be  no  corporate  existence.  To  secure 
and  perpetuate  this  was  the  end  pointed  out;  the  means  were  left 
to  his  discretion.  In  such  a  case  the  principal  is  bound  not  only 
as  to  the  end  but  the  means  also.  Johnston  v.  S.  W.  R.  R.  Bank, 
Mackay  v.  Commercial  Bank  of  New  Brunswick,  Barwick  v.  English 
Joint  Slock  Bank,  Holden  y.  N,  T.  and  Erie  Bank,  supra*  It  is 
true  he  had  no  authority  to  commit  a  fraudulent  act.  None  to 
take  the  bonds  from  the  plaintiff.  But  he  had  authority  to  trans- 
act the  business  with  the  banking  firm,  in  the  course  of  which  he 
disposed  of  the  bonds  for  the  benefit  of  the  defendant,  and  in 
prosecuting  its  business.  Then  when  he  pledged  the  plaintiff's 
bonds  to  secure  money  or  credit  for  the  defendant  he  represented 
the  defendant;  for  as  was  said  in  the  case  of  Holden,  supra,  **  the 
subject-matter  of  his  agency  was  the  conduct  and  direction  of  the 
affairs  of  the  bank^  and  his  knowledge  of  the  instrumentality  em- 
ployed was  notice  to  the  bank.  This  is  so  by  the  well-establishe<]l 
rule  that  notice  to  the  agent  is  notice  to  the  principal. 
[Omitting  a  question  of  form  of  action.] 

Judgment  affirmed* 

All  oononr. 
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McVbany  v.  Ma  yob. 

(80N.T.  18B.) 

QfiO&r^^mwnfMpal  earparaHon — paytnerU  of$alarff  to  defaeto  oj 


An  action  lies  againBt  a  mamclpal  oorporation  by  an  oifioer  for  Iub  nliir 
aocming  after  an  adjadication  that  ha  is  entitled  to  the  ollloe,  of  which 
adjadlcation  the  diebursing  officer  is  notified,  although  pajment  wae  then- 
after  made  to  one  in  poesession  of  the  office  and  performing  thedotiei  under 
claim  of  title,  bat  not  for  salary  accruing  before  such  adjudication  tad 
notice* 

ACTION  for  salary.     The  opinion  states  the  facts.     The  defend- 
ant had  judgment  below. 

James  Clark  and  Edward  Jacobs^  for  appellant. 

Francis  Lynde  SMson,  for  respondent  The  plaintiff  hariog 
rendered  no  service  as  assistant  alderman,  can  recoyer  no  salarj 
from  the  defendant,  a  municipal  corporation.  Smiih  t.  The  Mafor, 
1  Daly,  219-223 ;  StaU  v.  Rahway,  33  N.  J.  Ill ;  Rex  y.  WinchesUr, 
7  A.  &  E.  215 ;  Dill,  on  Mun.  Corp.,  §  213;  Moli  y.  Oomnolff,^ 
Barb.  516-519;  People  v.  Snedeker,  3  Abb.  233;  Conner  v.  Mafor, 
1  Seld.  285 ;  Smith  y.  Mayor,  37  N.  Y.  518 ;  The  Auditors  of 
Wayne  Co.  y.  Benoity  20  Mich.  176-186;  8.  a,  4  Am.  Bep. 
382.  The  entire  salary  for  the  year  having  been  paid  to  CnlkiD, 
the  de  facto  officer,  no  further  claim  can  be  made  upon  the  city 
treasury.    Dolan  v.  Mayor,  68  N.  Y.  274;  s.  c,  23  Am.  Bep.  168. 

FoLGEB,  J.  This  is  an  action  brought  by  the  plaintiff  to  recover 
from  the  defendant  the  salary  for  the  year  1869  of  the  office  of 
assistant  alderman  for  the  ninth  aldermanic  district  in  the  city  of 
New  York. 

The  plaintiff  claims  that  he  was  duly  elected  to  that  office  for 
that  year.  He  gave  no  parol  proof  of  that  fact.  He  put  in  evi- 
dence a  jadgment-roll  in  the  Supreme  Court,  in  the  case  of  the 
People  ex  rel.  Mc  Veany  v.  Culkin.  From  that  it  appears  that  the 
caae  was  an  action  in  the  nature  of  a  quo  warranto,  to  test  the  right 

of  Culkin  to  the  office  above  named.     It  was  adjudged  in  that  case 

.^ _^ ■ ^^^^tt 

*  See  OrnmCn  t.  Andtmon  (90  Kans.  S86),  87  Am.  Rep.  171. 
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that  GnlkiQ  had  usarped  and  intruded  into  that  office,  and  that  he 
be,  and  that  he  thereby  was  ousted  therefrom.  It  was  also  adjudged 
that  McVeany,  the  plaintiff  here,  was  entitled  to  that  office  since 
the  first  day  of  January,  1869,  and  for  one  year  bt*ginning  on  that 
day  and  ending  on  the  last  day  of  December  of  that  year.  The  de- 
fendants  contend  that  this  adjudication  is  of  no  effect,  for  that  as 
they  urge,  the  board  of  assistant  aldermen  has  the  exclusive  juris- 
diction to  judge  of  the  election  of  its  own  meitibers.  Power  to 
judge  is  given  by  the  charter  of  the  defendants,  and  it  is  claimed 
that  thereby  the  courts  are  excluded  from  any  jurisdiction  in  such 
case,  except  to  review  the  action  of  the  board  after  its  action  lias 
been  had.  We  are  not  of  that  mind.  The  same  question  has  been 
presented  to  us  in  the  case  of  People  ex  rel.  Hatzel  v.  Hall,  SO  N. 
Y.  117,  and  we  there  held,  that  the  Supreme  Court  was  not  ousted 
of  jurisdiction  in  such  case,  by  that  provision  in  the  charter,  and 
that  the  power  to  judge  given  to  the  boards  of  common  council  was 
not  exclusive,  but  cumulative  only. 

We  must  hold,  then,  that  the  judgment  thus  proven  establishes, 
for  the  purposes  of  this  case,  that  McVeany,  the  plaintiff,  was  de 
jure  the  assistant  alderman  for  that  district  for  that  year. 

It  appeared  on  the  trial  that  McVeany  had  not  in  fact  held  and 
exercised  that  office,  nor  performed  any  duty  or  rendered  any  ser- 
vice in  it  It  further  appeared  that  at  the  election  held  for  the 
office,  there  was  given  to  Gulkin  the  canvassers'  certificate  that  ho 
was  elected,  that  he  took  the  oath  of  office  and  discharged  the  duties 
of  it  for  that  year,  and  received  from  the  defendants,  by  their  comp- 
troller, payment  of  the  official  salary  for  that  year.  Thus  he  was 
ds  facto  in  the  office  as  the  incumbent  thereof,  under  color  of  title 
thereto.  It  is  a  fact  of  some  importance  too,  that  McVeany  did 
not  take  an  oath  of  office  until  after  that  judgment,  to  Avit:  on  the 
18th  of  June,  1869. 

On  this  state  of.  facts  the  defendant  urges,  that  upon  the  author- 
ity of  the  cases  of  Conner  v.  Mayor y  5  N.  Y.  285,  and  Smith  v. 
MayoTy  37  id.  518,  the  plaintiff  cannot  recover,  for  that  he  rendered 
no  service  to  the  defendants  and  earned  no  compensation.  In  5  N. 
Y.  it  is  said,  per  Ruogles,  C.  J.,  that ''  the  right  to  compensation 
grows  out  of  the  rendition  of  the  services,  and  not  out  of  any  con- 
tract between  the  government  and  the  officer  that  the  services  shall 
be  rendered  by  him."  The  same  idea  is  expressed  by  Daniels,  J., 
in  Bw^torv.  Pewn.,  10  How.  402-416:  "The  promised  compensa 
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tion  for  services  actually  performed  and  accepted     *     «    «    mtj 
undoabtedlj  be  claimed,  both  upon  principles  of  compact  and  ot 
equity;  but  to  insist  beyond  this    *     *    *     upon  a  reward  for  acU 
neither  desired  nor  performed,  would  appear  to  be  reconcilabk 
neither  with  common  justice  nor  common  sense."    The  learned 
judges  in  these  instances,  were  combating  the  notion  that  a  n^ht 
to  a  public  o£9ce  was  private  property,  or  held  by  contract,  so  thu 
it  could  not  be  taken  away  or  affected,  or  the  emoluments  of  it  regu- 
lated during  the  term  of  the  incumbent    The  cases  did  not  present 
directly  the  question,  whether  an  officer  could,  by  virtue  of  his 
right  alone  to  the  office,  having  in  fact  rendered  no  service,  recoTer 
the  compensation  affixed  to  the  office,  when  it  had  been  paid  to  one  in 
fact  in  the  office  and  doing  the  service  therein.  But  the  cases  do  dis* 
tinctly  decide,  that  the  relation  between  such  public  officers  and  the 
authority  superior  to  them,  is  not  that  of  contractors  with  each  other, 
and  that  a  claim  to  official  emolument  cannot  be  baaed  upon  the 
idea  of  a- property  interest  in  the  office,  or  of  that  of  an  agreement  to 
pay  the  same.    The  case  of  Smith  v.  Mayor ^  itupra,  does  ezpresslj 
hold,  that  an  officer  de  jure^  kept  from  the  exercise  of  his  office, 
while  waiting  and  willing  to  perform  the  duties  of  it,  there  being 
an  officer  de  facto  rendering  the  official  services  and  receiving  the 
payment  authorized  by  law,  may  not  recover  of  the  municipality 
the  compensation  attached  to  the  office,  for  the  time  for  which  his 
title  to  the  office  was  in  dispute  and  he  did  not  exercise  it    The 
judgment  is  put  upon  the  ground  stated  in  Connef^s  case,  suproj 
and  that  as  there  was  no  rendition  of  services  nor  a  contract  for 
payment  the  action  must  fail.    We  do  not  find  in  the  reports  of 
this  court  any  case  later  than  those  above  cited,  where  they  have 
been  in  this  respect  either  expressly  approved  or  adversely  com* 
men  ted  on.    In  Hadley  v.  May  or ^  33  N.  Y.  603,  there  is  an  obikt 
remark  of  Denio,  G.  J.,  to  the  effect  that  an  action  for  the  salaij 
of  an  office  might  probably  have  been  successfully  defended  on  the 
ground  that  the  officer  failed  to  perform  the  duties  of  the  office, 
and  had  acquiesced  in  the  irregular  order  for  his  dismissal    In 
City  ofHobokm  v.  Oeary  3  Dutch.  265,  it  is  said  (p.  278)  that  the 
relation  between  the  municipality  and  an  officer  of  it  is  at  the  most 
a  contract  that  while  the  officer  performs  the  duties  of  the  office  he 
will  receive  the  compensation  provided  by  law ;  and  Oonnm^B  caee^ 
iupray  is  cited  with  approval,  and  the  words  of  Rdgglss,  C.  J, 
that  we  have  quoted  above,  are  repeated  with  emphasis,  and  the 
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foroe  of  the  opinion  is  to  the  end  that  a  performance  of  the  duties 
is  needful  for  a  recovery  of  the  compensation.  Auditors  of  Wayne 
Co.  y.  Benoit,  20  Mich.  17G;  &  c,  4  Am.  Rep.  382,  is  to  the  same 
effect,  though  the  dissent  of  Coolbt,  J.,  and  the  qualified  concur- 
rence of  Chbistiakcy,  J.,  takes  from  the  force  of  the  decision. 
And  finally,  there  is  the  case  of  Dolan  ?.  Jilayor,  68  N.  Y.  271 ;  8. 
c,  23  Am.  Rep.  168,  which,  while  protesting  that  it  is  not  meant  to 
interfere  with  the  decision  in  Smith  y.  Mayor,  impra^  puts  the  ina- 
bility to  recoyer  of  one  who,  though  an  officer  de  jurOy  has  not 
actually  performed  the  duties,  upon  grounds  of  public  policy  and 
oyerweening  public  conyenience.  There  the  office  had  been  taken 
by  a  usurper  who  rendered  the  services  due  from  it,  and  for  a  time 
received  from  the  municipality  the  compensation  provided  by  law. 
There  an  action  was  brought  on  the  relation  of  him  rightfully 
entitled,  and  it  was  adjudged  in  his  favor.  It  was  held  that  for  so 
much  of  the  salary  as  had  been  paid  to  the  intruder  before  the 
judgment  of  ouster  the  officer  dejure  could  not  recover.  This  con- 
clusion was  reached  by  the  consideration  that  the  duty  put  upon 
fiscal  officers  to  pay  official  salaries  could  not  safely  be  performed, 
unless  they  are  justified  in  acting  upon  the  apparent  title  of  claim- 
ants, inasmuch  as  they  would  otherwise  be  placed  in  peril  of  decid- 
ing wrongly  who  was  the  officer  dejure^  and  of  putting  the  govern- 
mental authority,  of  which  they  were  the  disbursing  agents,  to  the 
hazard  of  a  compulsory  payment  of  salary  a  second  time.  But  it 
was  also  held  in  that  case  that  for  so  much  of  the  salary  accruing 
due  before  the  judgment  in  favor  of  the  officer  de  Jure,  and  which 
had  not  been  paid  to  the  intruder,  the  officer  de  jure  was  entitled 
to  recover.  It  was  recognized  that  the  salary  is  the  compensation 
for  the  rendition  of  services;  but  it  was  also  seen  that  so  much  of 
the  salary  had  not  been  paid  to  any  one;  that  the  city  had  had  the 
benefit  of  the  services,  though  rendered  by  an  intruder ;  that  he 
could  not  recover  therefor ;  that  there  was  no  equity  in  freeing  the 
municipality  entirely  from  the  payment  of  it ;  and  it  was  held 
consistent  with  all  rules  to  treat  the  services  as  having  been  ren- 
dered by  the  intruder  in  the  stead  of  the  officer  de  jure,  and  to 
permit  tiie  latter  to  recover  on  that  assumption. 

The  learned  counsel  for  the  appellant  in  the  case  in  hand  sought 
to  distinguish  between  cases  where  the  compensation  was  by  fixed 
fees  for  the  specific  service  rendered,  and  where  it  was  by  an  annual 
salary,  jMiyable  at  recurring  periods.     We  are  not  able  to  perceive 
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such  a  distiiiDtion  as  will  affect  the  applicability  of  the  cisei 
cited.  Smith  v.  Mayor ^  stipray  was  a  case  where  the  amount  of 
the  compensation  depended  upon  the  amonnt  collected,  and  the 
amount  to  which  the  fees  would  run,  at  a  given  rate  upon  tiie 
;amount  collected,  was  the  compensation  for  the  duty  rendered.  That 
compensation  does  not  appear  to  have  been  retained  by  the  colle^ 
tor  from  the  sums  received  by  him.  But  the  whole  amount  collected 
by  all  of  that  kind  of  officers,  as  we  understand  it,  went  int^  tbe 
city  treasury,  and  the  compensation  of  each  deputy  collector  (and 
there  were  four  of  that  kind  of  officers)^  was  paid  from  the  city 
treasury  to  each  of  them,  upon  a  calculation  of  what  each  was  en- 
titled to  upon  the  total  amount  collected  by  the  four.  We  do  not 
iperceive  how  this  differs  in  principle,  as  far  as  the  matter  nov  in 
jiand  is  concerned,  from  the  case  of  an  annual  salary,  payable  at 
fixed  times  through  the  year.  And  it  is  to  be  noticed,  that  of  tbe 
<!ases  cited  some  of  them  were  actions  for  salary;  and  in  the  opin- 
ions in  others^  no  distinction  is  taken  between  a  compensation  bj 
.salary  and  by  fees.  Indeed,  if  the  compensation  was  by  fees,  a8p^ 
•cific  fee,  payable  to  the  officer  for  each  particular  official  act  done 
•or  service  rendered  for  any  private  person,  there  could  be  no  basii 
ibr  an  action  against  the  corporate  body,  for  it  could  not  be  said 
that  the  service  was  rendered  for  it,  or  that  it  received  the  moner 
irom  the  private  person  for  the  use  of  the  oSLcer  dejure.  TheT^ 
fore,  to  make  any  ground  for  nn  action  against  the  municipalitj, 
the  official  emolument  must  have  been  so  collected,  if  by  fees,  as  to 
go  into  the  municipal  treasury,  or  be  in  terms  payable  therefroo. 
Then  the  difference  would  be,  only  that  that  by  salary  was  a  fixed 
And  certain  sum,  and  that  by  fees  uncertain. 

The  learned  counsel  also  suggests,  that  there  is  a  difference  when 
the  office  is  held  by  appointment  and  by  election.  He  bases  tbe  di»* 
tinction  that  he  claims  upon  the  power  that  is  in  the  appointJog 
source  to  revoke  on  the  one  hand,  and  the  right  of  the  officer  to  I^ 
sign  on  the  other.  But  there  is  the  same  right  to  resign  an  elective 
office,  and  the  same  power  in  the  authority  that  created  it  toabollA 
it  or  to  shorten  the  term  of  it. 

It  is,  then,  to  be  deduced  from  the  cases  in  this  State,  that  as  i 
general  principle,  the  rendition  of  official  service  must  precede  s 
right  to  demand  and  recover  the  compensation  given  by  lav  to  tbe 
officer;  that  the  disbursing  officer  of  a  municipality  is  protected 
from  a  second  payment  of  that  compensation,  and  so  is  his8apen<^r. 
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when  he  has  once  made  payment  to  one  actually  in  the  office,  die-  ^ 
charging  the  duties  of  it  with  color  of  title,  with  his  right  thereto 
not  determined  against  him  by  a  competent  tribanal:  that  when 
there  has  been  such  an  adjudication,  any  amount  of  c6mpensation 
for  services  rendered,  not  paid  to  him,  is  due  and  payable  to  the  one 
adjudged  to  be  the  officer  dejure,  and  may  be  recovered  by  the  lat- 
ter of  the  municipality.  It  will  be  seen  that  the  facts  in  these 
cases  do  not  entirely  cover  the  facts  of  the  case  in  hand.  Here  the 
compensation  given  to  the  office  has  been  paid  to  the  intruder 
throughout  the  whole  term  of  the  office,  notwithstanding  that  when 
that  term  was  not  yet  half  spent  there  had  been  an  adjudication 
that  the  plaintiff  in  this  case  was  lawfully  entitled  to  the  office,  and 
that  Culkin  was  a  usurper  thereof ;  and  notwithstanding  that  the 
fiscal  officer  of  the  municipality  had  been  at  once  made  known  of 
that  adjudication.  We  must  seek  to  apply  the  principles  estab* 
lished  by  those  cases  to  this  new  state  of  facts. 

It  is  true  that  the  plaintiff,  though  willing  so  to  do,  did  not  in 
fact  render  to  the  city  of  New  York  any  service  as  assistant  alder- 
man; and  the  Conner  case  and  Smith  case,  without  the  Dolan  case, 
would  seem  to  stand  in  the  way  of  his  claim  for  compensation. 
But  in  the  light  of  the  Dolan  case,  Culkin,  the  intruder,  did  ren- 
der service  in  the  office  that  may  be  counted  for  the  good  of  the 
plaintiff.  It  is  true  that  the  fiscal  officer  of  the  municipality  has 
paid  Culkin  the  salary  for  the  whole  term  of  the  office.  If  he  paid 
it  in  ignorance  of  the  falsity  of  Culkin's  claim  to  the  office,  and  in 
view  of  his  actual  possession  of  it  with  color  of  title,  he  and  his  supe- 
rior would  have  good  stand  against  the  demand  of  the  plaintiff.  By 
the  rule  in  the  Dolan  case,  that  fiscal  officer  was  not  bound  to  make 
inquest  into  the  right  to  the  office  in  clamor  between  the  plaintiff  and 
Culkin;  and  so  long  as  the  latter  remained  in  the  office  in  fact,  with 
color  of  title  to  it,  payment  to  him  was  all  that  the  municipality 
could  be  compelled  to  make.  Besides  that,  McVeany  had  not  taken 
the  oath  of  office  until  after  the  adjudication  in  his  favor.  He 
could  not  enter  upon  the  duties  of  his  office  before  he  did  that  (1  R. 
S.  119,  g  20)  ;  and  until  he  did  that  he  had  no  title  to  exercise  the 
office,  and  could  render  no  services,  and  of  course  earn  no  compen- 
sation. Cole  on  Crim.  Inf.  and  Quo  Warr.,  *149,  and  cases  cited. 
But  when  the  Supreme  Court  had  adjudged  that  Culkin  was  a 
usurper,  and  that  McVeany  was  of  right  the  officer,  and  McYeany 
had  taken  the  oath  of  office,  and  the  comptroller  was  made  known 
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thereof,  the  rule  in  tlie  Dolan  case  ceased  to  work  for  the  latter. 
He  was  not  bound  to  inquire  ;  but  to  know  then,  he  need  not  in- 
quire. The  judgment  brought  to  hiis  notice  showed  thatjndicial 
inquiry  had  been  made  for  him  and  a  result  reached.  After  that, 
he  made  payment  of  his  own  will,  not  in  ignorance,  not  free  from 
duty  to  obey  the  judgment,  but  with  knowledge.  He  knowingly 
paid  to  a  pretender.  He  was  not,  nor  was  the  city,  any  longer  pro- 
tected in  the  payment  to  Gulkin,  and  they  were  bound  to  retain  the 
arrears  of  salary,  as  they  accrued  due  and  payable,  for  the  rightfol 
officer,  if  there  was  a  rendition  of  the  serrices  required  of  the  officer 
by  law.  There  was  a  rendition  of  services  in  fact.  It  was  made bj 
Culkin.  After  the  judgment  against  him  his  rendition  thereof  was. 
by  the  other  rule  in  DoXarCm  case,  a  rendition  in  the  behoof  of  Mo 
Veany,  and  the  salary  thereafter  accruing  and  unpaid  therefor  be- 
longed to  the  latter  and  should  have  been  paid  to  him. 

This  is  so,  unless  some  things  in  the  case  now  to  be  noticed  give 
protection  to  the  comptroller  and  to  the  city.  After  the  rendition 
of  the  judgment  in  his  favor,  McVeany  took  no  judicial  action  to 
enforce  it  He  took  the  oath  of  office.  He  gave  notice  of  the  judg- 
ment to  the  comptroller,  and  also  to  the  board  of  assistant  alder- 
men. He  made  demand  from  the  board  of  his  seat  among  them, 
and  was  refused.  He  did  not  move  the  courts  to  aid  him  in  get- 
ting the  actual  possession  of  his  seat  in  the  board.  It  did  not  need, 
so  far  as  Gulkin  was  concerned,  that  he  should.  The  rendition  of  a 
regular  judgment  of  ouster,  against  an  intruder  intoa  publiooffice, 
actually  puts  him  out  of  the  office  and  excludes  him  therefrom,  and 
the  person  adjudged  entitled  to  it,  upon  taking  the  oath  of  office 
and  giving  bonds  if  any  are  required  by  law,  becomes  eo  insianli 
invested  with  the  office.  Welch  v.  Cook,  7  How.  Pr.  28:J;  Peopli 
V.  Conover,  6  Abb.  Pr.  220.  There  is  no  provision,  cither  in  the 
Revised  Statutes  or  in  the  Codes,  for  the  issuing  of  any  process,  or 
taking  any  other  proceeding  upon  the  judgment,  to  remove  tlie 
usurper  from  office  and  place  the  party  entitled  thereto  in  posKS* 
sion;  and  none  is  required.  Id.  There  is  a  duty  yet  upon  the  of- 
ficer dejure.  It  is  to  demand  of  the  intruder  all  the  books  and 
papers  of  the  office ;  and  there  is  a  summary  mode  to  compel  ths 
delivery  of  them.  That  duty  did  not  press  upon  the  plaintiff  io 
this  case;  for  the  intruder,  it  is  inferable  from  the  character  of  the 
office,  had  no  books  or  papers  necessary  to  the  exercise  of  the  offlM 
by  the  rightful  holder  of  it. 
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It  may  be  doubted  whether  the  rule  stated  in  the  cases  last  cited  is 
applicable  in  full  force  to  such  a  case  as  this.  Those  we^e  cases  in 
which  the  oflSce  was  of  a  kind  to  be  held  by  one  person  singly,  like 
that  of  sheriff,  and  not  in  co-operation  and  fellowship  with  others, 
like  that  of  a  moniber  of  a  body  or  board  made  up  of  several  of 
equal  right  and  privilege,  and  where  the  act,  or  refusal  to  act,  of 
the  board  might  render  ineffectual,  in  fact,  a  judgment  in  favor  of 
a  rightful  claimant  to  a  seat  therein.  It  may  well  be,  that  in  the 
case  of  an  office  to  be  held  by  one  alone,  the  judgment  does  operate 
perse  to  put  into  it  the  rightful  claimant,  because  he  can  go  for- 
ward at  once  of  his  own  will  in  the  discharge  of  the  duties  of  it. 
But  when  to  exercise  the  office  there  is  needed  admission  to  a  place 
where  the  duties  are  to  be  done  among  several  others  who  have 
equal  rights  and  the  formal,  legal,  and  the  actual,  physical  power  to 
rpfase  admission  to  a  place  among  them,  and  who  refuse  admission, 
a  different. case  is  presented ;  and  it  seems  that  the  court  may  be 
moved  to  send  its  mandate  to  the  board  to  open  the  way  to  the 
rightful  officer  to  his  place  among  them  and  to  a  vote 'and  all  other 
privileges.  See  A.  &  A.  on  Cor.,  §  702,  and  cases  there  cited. 
However  that  may  be,  we  do  not  think  that  the  omission  of  Mc- 
Yeany  to  move  the  courts  for  tLfnandamiis  avails  for  the  protection 
of  the  defendant  in  this  case.  The  comptroller  had  notice  of  the 
judgment  of  ouster,  and  was  forbidden  at  the  same  time  from  pay- 
ing salary  to  Cnlkin,  and  it  was  his  duty  to  observe  the  judgment. 

[Omitting  a  minor  point] 

We  come  to  the  conclusion,  that  for  the  salary  accruing  due  and 
payable  before  the  notice  to  the  comptroller  of  the  judgment  of  the 
Supreme  Court,  the  plaintiff  cannot  recover ;  for  that  after  that  date 
he  can.  By  a  request  made  by  the  plaintiff  for  the  court  to  direct 
a  verdict  for  the  salary,  from  the  Ist  day  of  July,  1869,  that  seems 
to  be  the  date  at  which  the  plaintiff  conceives  his  right  to  it  may 
have  begun.  The  defendant  will  not  find  fault  with  that  as  a  start- 
ing  point,  for  in  its  ]>oint8,  the  18th  day  of  June,  1869,  is  named, 
in  the  contingency  that  this  court  take  the  view  which  has  been 
herein  expressed. 

The  trial  court,  on  the  facts  before  it,  should  not  have  shut  out 
the  plaintiff  by  a  nonsuit,  from  an  opportunity  of  a  verdict  for  that 
portion  of  the  salary  for  the  year. 

The  judgment  should  be  reversed  and  a  new  trial  had,  with  costs 
to  abide  the  event. 
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All  concur,  except  CHUBCHy  C,  J.  and  Milleb,  J.,  both  abaent 

from  arj^ment. 

JudgmmU  reventi. 
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GOKPAKY. 

(SON.  T.812.) 

The  plaintiiTa  inleatate  was  engaged  in  peddling  kindling  wood,  with  a  hont 
and  wagon,  in  a  city  street,  near  a  railroad  crossing.  Theiallfl  weie  laid 
without  any  planking  or  filling.  While  the  intestate  was  Terf  near  the  taut 
soliciting  a  customer,  an  approaching  train  frightened  the  horm,  and  h  na 
partly  across  the  track,  bat  owning  to  the  abeeaee  of  plaaking  or  fiUiog,  lh» 
wheels  of  the  wagon  were  prevented  from  crossing.  The  intestate  iastaatlj 
started  in  pursuit  ou  the  horse's  running,  and  caught  the  horse  on  the  track, 
and  while  there  endeavoring  to  get  it  off  the  track,  he  was  struck  by  the  tiiia 
and  killed.  The  horse  had  not  been  tied,  and  the  intestate  was  not  boldi^f 
him.  There  was  a  city  ordinance  forbidding  any  man  to  leave  his  hm 
in  the  street  unless  securely  tied.  The  train  was  running  at  a  rate  foftid- 
den  by  a  city  ordinance.  Hdd,  that  a  verdict  in  favor  of  the  plaintiff  shoald 
be  sustained    .(See  note,  p,  612.) 

ACTION  of  damages  for  negligence  resulting  in  death.    The 
opinion  sfcates  the  facts.    The  plaintiff  had  judgment  bdov. 

John  Z>.  Kernany  for  appellant. 
<7.  M,  Lindslyy  for  respondent 

Earl,  J.  This  is  an  action  to  recover  damages  for  the  death  of 
the  plaintiff's  intestate,  alleged  to  have  been  cansed  by  the  negli- 
gence of  the  defendant  The  facts,  as  we  must  assume  they  were 
found  by  the  jury,  are  these:  The  intestate,  a  man  about sixty-seveiL 
years  of  age,  was  on  the  day  of  his  death  in  Schuyler  street,  JJtic^ 
engaged  in  peddling  kindling  wood,  with  a  horse  and  wagon,  going 
northerly .  The  defendant's  railroad  track  was  laid  through  the  cen- 
tre of  that  street,  upon  its  surface,  the  top  of  the  iron  rails  being 
about  four  and  one-half  inches  aboTe  such  surface.  There  was  £o 
planking  or  filling  between  the  rails  to  facilitate  the  passa^  <^r 
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Tehicles  across  the  track.  The  intestate  left  his  horse  and  wagon 
on  the  easterly  side  of  the  track,  near  the  edge  of  the  sidewalk,  and 
stepped  across  the  walk,  about  six  feet  from  the  hind  end  of  the 
wagon,  to  solicit  a  persoi^  to  purchase  some  of  his  wood,  and  while 
there  the  train  came  in  siglit  from  the  north  and  frightened  his 
horse,  which  turned  and  suirted  across  the  railroad  tract  in  a  south- 
westerly direction,  and  crossed  over  both  rails  to  the  westerly  side 
of  the  tract,  and  drew  the  wagon  over  the  easterly  rail  and  three 
wheels  over  the  westerly  rail,  the  left  hind  wheel  sliding  along  the 
rail  as  the  horse  drew  in  a  south-westerly  direction.  About  the 
time  the  horse  started  the  attention  of  the  intestate  was  called  to 
the  approaching  train,  which  was  then  between  two  and  three  hun- 
dred feet  distant,  and  he  at  once  started  to  catch  his  horse.  He 
ran  across  the  tract  and  seized  hold  of  the  horse's  harness,  the  horse's 
head  then  being  from  six  to  eight  feet  from  the  westerly  rail,  and 
while  he  was  there,  between  the  westerly  rail  and  the  horse,  the 
engine  struck  the  sliding  hind  wheel  and  drove  the  fore-wheel 
against  the  intestate,  and  he  was  thrown  upon  the  track  in  front  of 
the  engine  and  killed. 

It  is  claimed  on  behalf  of  the  defendant  that  the  evidence  failed 
to  show  any  negligence  on  its  part,  and  did  show  negligence  on  the 
part  of  the  intestate. 

As  to  the  negligence  of  the  defendant,  he,  defendant,  was  the  lessee 
of  the  Utica,  Chenango  and  Susquehanna  Valley  Railroad  Company, 
which  built  this  railroad  under  the  general  railroad  act  of  1850. 
By  that  act  authority  was  given  to  build  railroads  in  streets ;  but  the 
steeets  were  to  be  restored  to  their  former  state,  or  to  such  state  as 
not  unnecessarily  to  impair  their  usefulness.  Schuyler  street  was 
not  restored  to  its  former  state,  and  it  was  at  least  a  question  of 
fact  for  the  jury  whether  its  usefulness  was  not  unnecessarily  im- 
paired. It  is  very  probable  that  this  accident  would  not  have  oc- 
curred if  there  had  been  some  filling  on  the  side  of  the  rails,  so  thut 
the  wheels  of  the  wagon  could  readily  have  passed  over  them.  Tho 
defendant  cannot  escape  liability  for  this  condition  of  the  railroad 
because  it  was  simply  the  lessee  of  the  road.  It  had  the  possession^ 
the  use  and  the  control  of  the  road,  and  could  not  keep  and  main- 
tain the  rails  in  such  way  in  the  street  as  to  be  dangerous  to  trav- 
elers thereon,  and  yet  escape  responsibility.  He  who  knowingly 
maintains  a  nuisance  is  just  as  responsible  as  he  who  created  it. 
Moshier  v.  Utiea  and  Schenectady  R,  li.  Co.,  8  Barb.  427  ;  Brawn  %• 
Vol.  XXXVI— 77 
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Cayuga  and  Su^qtUhanna  R.  R.  Co.^  12  N.  Y.  486.  Besdes  it 
appears  that  the  rails  in  use  at  the  time  of  this  accident  were  such 
as  were  placed  there  by  the  defendant.  Thas  there  is  one  groond 
of  negligence.  There  is  another.  There  was  a  city  ordinance  whick 
allowed  the  defendant  to  run  its  trains  within  the  city  of  Utica,  not  to 
exceed  eight  miles  an  hoar,  and  there  was  evidence  that  the  train  on 
this  occasion  was  running  at  the  rate  of  twelve  miles  per  hoar ;  and 
this  evidence  was  competent  as  bearing  upon  the  question  of  de- 
fendant's negligence.  Massoih  v.  Del  and  Hud  Caned  Co.,64N. 
Y.  524. 

As  to  the  negligence  of  the  intestate,  he  was  lawfully  in  the 
street,  engaged  in  a  lawful  business.  There  is  no  absolute  rale  of 
law  that  requires  one  who  has  a  horse  in  a  street  to  tie  him,  or  to  hold 
him  by  the  reins.  It  would  doubtless  be  careless  to  leave  a  horse 
in  a  street  wholly  unattended  without  tyin^  him  to  something. 
But  it  is  common  for  persons  doing  business  in  streets  with  hones, 
to  leave  them  standing  in  their  immediate  presence  while  they  attend 
to  the  business,  and  it  is  not  unlawful  for  them  to  do  so.  It  is 
commonly  safe  so  to  do,  and  accidents  are  rarely  occasioned  therebj. 
There  was  no  proof  that  this  horse  was  vicious,  unsafe  or  unman- 
ageable. He  was  left  about  twelve  feet  from  the  easterly  rail  of  the 
railroad  track.  It  was  not  shown  that  the  intestate  knew  that  a 
train  was  at  that  time  to  be  expected.  He  was  near  his  horse,  and 
might  expect,  in  an  emergency,  to  control  him  by  his  voice,  or  to 
reach  him  before  he  could  escape.  Whether  he  acted  pmdentlj 
under  such  circumstances,  in  leaving  his  horse  there,  was  a  matter 
to  be  determined  by  the  jury  upon  the  evidence.  Southworih  t. 
Old  Colony  and  Newport  Railway  Co,,  105  Mass.,  342  ;  s.  a,  7 
Am.  Bep.  528.  It  cannot  be  said,  as  matter  of  law,  that  he  violated 
the  city  ordinance,  which  forbade  any  person  leaving  a  horse  in  anj 
street  unless  securely  tied .  The  jury  could  have  found,  and  we  maj 
assume  that  they  did  find  that  this  horse  was  not  left  in  the  street 
within  the  meaning  of  this  ordinance,  while  he  was  in  the  immediate 
presence  of  his  owner.  It  cannot  be  supposed  that  it  was  intended  by 
this  ordinance  to  require  all  vendors  or  peddlers  of  commodities  in 
the  streets  of  the  city  to  tie  their  horses,  or  have  some  one  hold  them, 
while  they  are  momentarily  engaged  in  delivering  their  commodi' 
ties  to  persons  in  the  streets  or  at  doors  of  the  houses  along  the 
streets;  nor  can  it  be  supposed  that  it  was  intended  to  inflict  a 
penalty  upon  every  person  who  should  fail  to  tie  or  hold  his  honoi 
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in  the  street  while  standing  near  them.  The  ordinance  was  mani- 
festly intended  to  reach  the  cases  of  persons  who  might  leaye  their 
horses  in  the  streets  not  tied,  and  go  away  from  them  out  of  sight, 
or  to  such  a  distance  as  to  lose  that  control  which  persons  may 
nsually  exercise  over  horses  when  near  them.  It  only  remains, 
then,  to  be  considered  whether  the  intestate  was  in  fault  for  trying 
to  catch  his  horse.  The  horse  and  wagon  had  some  value,  and  we 
may  assume,  from  the  humble  occupation  in  which  the  intestate 
was  engaged,  that  they  were  of  great  value  to  him.  He  had  the 
right,  and  was  under  some  sort  of  duty  to  rescue  them  from  danger 
if  he  could.  He  therefore  had  business  in  the  place  where  he  was 
when  he  was  killed.  It  cannot  be  said  that  he  went  there  for  no 
purpose,  and  that  he  unnecessarily  placed  himself  in  danger.  The 
whole  transaction  took  but  a  moment.  He  saw  the  train  coming. 
The  impulse  to  save  his  property  was  a  natural  one.  He  had  no 
time  for  reflection.  He  saw  how  distant  the  train  was,  and  sup- 
posing that  he  could  rescue  his  horse,  started.  He  got  across  the 
track,  and  would  have  been  safe,  but  for  the  sliding  .of  the  wagon 
wheel  in  consequence  of  the  elevated  rail.  It  is  easy  enough  now 
to  see  that  his  effort  was  a  hazardous  and  unsafe  one.  But  can  we 
Vkj,  as  matter  of  law,  that  he,  situated  just  as  he  was,  with  no  time 
for  cool  leflection,  fiiiled  in  that  care  which  men  of  ordinary  pru- 
dence would  exefoise  under  the  same  circumstaneee?  We  think 
not. 

But  even  if  the  intestate  were  chargeable  with  carelessness  in 
leaving  his  horse  in  the  street,  so  that  he  could  not  have  recovered 
for  the  loss  of  his  horse  if  he  had  been  killed^  and  so  that  he  would 
have  been  liable  for  any  damage  done  by  his  horse,  yet  the  case 
would  not  have  been  different.  Such  carelessness  would  not  have 
been,  in  any  proper  sense,  the  immediate  or  proximate  cause  of 
tbo  accident.  He  would  not  therefore  have  forfeited  his  horse, 
or  have  been  absolved  from  the  moral  duty  to  secure  him  from 
danger.  The  question  won  id  then  have  been  as  it  is  now,  whether, 
under  all  the  circumstances,  he  exercised  ordinary  prudence  in  his 
efforts  to  catch  his  horse. 

The  case  of  Oray  v.  Secatid  Avenue  R.  R.  Co.,  66  N.  T.  561, 
much  relied  on  by  the  learned  counsel  for  the  defendant — is  not 
in  conflict  with  any  of  the  views  above  expressed.  It  is  clearly  dis- 
tingnishable  from  this  case,  as  can  be  seen  by  an  examination  of 
the  opinion  at  large,  on  file  with  the  clerk  of  this  court. 
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This  case  was  therefore  a  proper  one  for  the  jury,  and  theii 
determination,  ander  a  charge  not  complained  of,  condades  hb. 
The  judgment  should  be  affirmed,  with  costs. 

Judgment  affirmsi 

All  concur,  except  Bapallo,  J.,  not  voting. 

Nora  BT  TBI  BapoBaaa.— In  Gray  t.  Second  Avemue  R,  A.  O).,  cited  abofe,  tlia  pliiadfl. 
who  kept  oarrlagee  for  hire,  had  a  carriage  and  horaea  atanding  at  a  pubUc  bade  rtnd 
in  the  city  of  New  York.  Def endant*8  track  waa  near.  A  anow^^iiow  paaaing  oe  the  tnck 
throw  mud  and  anew  into  the  carriage  and  frightened  the  horaea,  which  ran  away,  oaaalar 
the  principal  injury  oomplained  of.  Plaintiff 'a  driver  in  charge  did  not  have  hold  of  the 
retna  bat  stood  by  the  open  door  of  the  carriage  reading  a  newspaper.  Another  driver 
near  aaw  the  anow-plow  coming  and  held  his  horsee  hy  the  head.  PlaJntUTS  driver  did  not 
obaerve  the  approach  of  the  plow  and  took  no  precautiona  and  the  horaea  started  betoe 
he  could  get  hold  of  them.  The  court,  on  the  trial,  refused  to  nonsuit*  but  in  aobslaaeB 
held,  that  defendant  waa  only  liable,  in  caae  the  jury  found  negUgenoe  on  ita  part  for  tho 
damage  done  to  the  carriage  by  the  mud  and  anew  which  went  into  the  open  door.  Hie 
Jury  rendered  a  verdict  for  six  cents  damagea.  HeM,  that  plaintiff  had  no  reoson  to  coia- 
plaln ;  that  the  only  error,  if  any,  was  in  not  granting  the  motion  for  a  nonanft.  Ite 
courtcltedLyncfc^<-ZVurdin,4P.ftD.  <I72:  a.  a,  IQ.B.99;  HMdosT.Ooodicin,  5C.ftP. 
190;  Quarmanv.JBameUt  6M.  &W.  490;  Barker  Y.&i«a0e,45  K.  Y.  191;  a.  a,  6  Am. 
Bep.  06  ;  NorrUr,  Kofdtr,  41 N.  Y.  4S. 

In  Narris  v.  RMer^  41 N.  T.  4S,  the  court  said,  "Leaving  the  horses  nnfsstened  in  « 
public  street  is  undoubted  negligence,  and  so  it  has  been  often  held.**  nils  waa  a  vegetaUi 
peddler,  who  had  gone  into  a  atore  to  make  a  sale. 

DeviOe  t.  Southern  FaciM  -B.  R-  Co,,  tO  CaL  888,  waa  predaely  like  JVorrli  t.  KoUer,  li 
every  droumatance.   The  court  said  the  leaving  the  horses  unhttohed 
the  attempt  to  rescue  them  on  the  track  waa  also  negUgeot. 


Sbaxak  v.  Mayob,  Bra,  of  Nbw  York. 

(80  N.  Y.  889.) 

Municipal  corporation — highway  —  na/mffdbie  rioer  '^obttrutiiom^ 

A  leosee  of  one  of  the  defendant's  piers  on  the  Hadson  river  diore  pfleaaad 
fastened  them  in  front  of  and  to  the  pier  by  bolta  and  chalna.  Some  of  tkeae 
piles  became  separated  from  the  pier,  and  their  upper  enda,  under  wttsf 
except  at  low  tide,  projected  into  the  river.  A  steam  tng  naTigatiag  te 
river  Btmck  on  these  and  was  injured.  There  was  no  proof  of  notioe  ta  ite 
defendant  of  the  defect.  SM^  that  the  city  owed  no  duty 
piles,  even  if  it  had  been  notified. 

ACTION  for  injury  to  a  steam  tug.    The  opinion  statai  llio 
The  defendant  had  judgment  below. 
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Hamilton  Odell,  for  appellaot.  Defendant  being  the  owner  of 
the  pier,  and  in  possession,  was  bonnd  to  see  to  it  that  it  was  kept 
in  proper  condition  and  repair.  1  Dill.  Mun.  Corp.,  §  77 ;  Buckhee 
y.  Brown,  21  Wend.  116 ;  Pittsburg  v.  Orier,  22  Penn.  St.  64 ;  Meni- 
phis  Y.  Kimbrotighf  12  Heisk.  133,  138 ;  Petersburg  v.  Applegarth, 
28  Gratt  321 ;  s.  o.,  26  Am.  Rep.  357  ;  Shearm.  &  Redf.  on  Neg., 
g  585  ;  'Morgan  r.  King,  35  K.  Y.  454.  The  defendant  was  bound 
BO  to  keep  it  that  the  navigation  of  the  adjacent  water  should  not 
be  in  any  way  obstructed.  Blanchard  v.  Western  Union  Co.,  60  id. 
513 ;  People  t.  Vanderbili,  26  id.  287 ;  Mat/or  v.  Baumberger,  7 
Bobt  21»;  Shearm.  &  Redf.  on  Neg.,  §  582.  Notice  to  defendant 
yr'as  not  necessary.  Barton  v.  Syracuse,  36  N.  Y.  56 ;  McCarthy  v. 
Syracuse,  46  id.  197.  Notice  could  be  implied  from  the  facts  proved. 
Harrington  y.  Boston,  114  Mass.  241 ;  Belton  v.  Baxter y  58  N.  Y. 
415  ;  s;  cl,  13  Am.  Rep.  578  ;  Weber  v.  N.  Y.  Cent,  58  N.  Y.  455 ; 
Blanchard  r.  N.  J.  Co.,  59  id.  292 ;  Mms  v.  Troy,  id.  507,  508  ; 
Thurber  ▼.  Bridge  Co^  60  id.  826 ;  ffeyne  y.  Blair,  62  id.  19  ;  Todd 
Y.  Troy,  61  id.  506. 

A.  J.  Requier,  for  respondent. 

Earl,  J.  This  action  Vas  brought  to  recover  damages  sustained 
by  the  plaintiff  in  consequence  of  a  collision  t)f  his  steam  tug  with 
some  spiles  in  front  of  pier  No.  46,  on  the  Hudson  river  side  of 
N6w  York.  The  facts  of  the  case  are  substantially  as  follows :  The 
plaintiff  was  engaged  with  his  tug. in  the  business  of  towing  vessels 
in  and  about  the  harbor  of  New  York,  and  on  the  2d  day  of  Sep- 
tember, 1864,  as  the  tug  was  passing  pier  No.  46,  at  a  speed  of  seven 
or  eight  miles  an  hour,  she  was  suddenly  disabled  by  her  propeller 
coming  in  contact  with  some  spiles  which  had  fallen  away  from  the 
end  of  the  pier,  the  upper  ends  of  which  extended  out  into  the 
river  fifteen  or  twenty  feet,  the  lower  ends  remaining  fast  in  the 
earth.  The  tug  was  considerably  damaged.  The  pier  belonged  to 
the  city  of  New  York ;  but  it  had  by  lease  granted  to  one  Darrow 
the  right  to  collect  wharfage  for  the  use  of  the  pier  for  the  term  of 
five  years,  from  May  1, 1860,  he  agreeing,  during  the  term,  to  keep 
the  pier  in  good  repair,  at  his  own  cost.  Sometime  prior  to  1864 
the  New  York  Mail  Steamship  Company  purchased  Darrow's  right 
:ni  r  his  lease,  and  in  the  latter  part  of  the  year  1863  caused  some 
spiles  to  be  driven  in  front  of  this  pier,  which  were  fastened  to  it 
t^  bolts  and  chains,  as  guards  or  fenders  to  protect  the  pier,  as  well 
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as  yesselSy  from  damage.  Two  of  these  spiles  had  fallen  away,  u 
above  specified.  How  thej  came  to  fall  away,  or  whein  thej  M 
awajy  does  not  appear.  The  spiles  were  wholly  submerged  ia  the 
water,  except  at  low  tide.  After  the  injary  to  plaintiff's  tag,  the 
oater  ends  were  seen  to  protrude  from  the  water  aboat  two  feet. 
It  does  not  appear  that  any  person,  prior  to  the  aocident,  had  era 
seen  them  protmde  from  tlio  water,  or  that  the  city  officials  hid 
any  notice  that  the  spiles  had  fallen  away,  or  that  they  in  any  w^ 
obstructed  navigation  of  the  riyer. 

Under  such  circumstances,  I  am  unable  to  perceive  any  gromidi 
for  holding  the  city  liable  for  the  damages  claimed. 

These  spiles  were  not  in  any  street  of  the  city ;  and  hence  the 
liability  of  the  city  cannot  be  based  upon  the  duty  which  it  owes  to 
keep  its  streets  in  a  safe  condition  for  use  by  the  publia 

The  plaintiff  was  not  attempting  to  use  the  pier,  and  hence  csn- 
not  base  his  claim  against  the  city  as  owner,  on  the  ground  that  he 
had  the  right  to  assume  that  access  to  the  pier  was  safe,  at  least 
from  any  obstruction  caused  by  the  pier  itseU.  He  was  simply 
navigating  the  river,  and  he  had  no  other  right  than  any  other 
navigator  of  that  channel  would  have. 

The  Hudson  river  is  a  public  highway  for  the  passage  of  vessels. 
But  it  is  not  a  highway  of  the  city,  and  it  is  under  no  duty  to  re- 
move obstructions  therefrom,  or  to  keep  it  safe  for  navigation.  It 
would  be  liable  to  any  one  injured  by  obstructions  which  it  should 
place  or  cause  to  be  placed  in  the  river,  the  same  as  an  individoal 
would  be;  and  if  there  is  any  liability  in  this  case,  it  is  because  the 
city  placed  these  spiles,  or  caused  or  suffered  them  to  be  placed  or 
to  fall  in  the  river  where  the  accident  happened. 

There  is  not  an  atom  of  proof  that  the  city  ever  had  any  thiag 
whatever  to  do  with  these  spiles,  or  that  the  city  was  under  anj 
duty  whatever  in  reference  to  them.  They  were  driven  by  the 
steamship  company  for  its  purposes.  It  was  bound  to  take  care  of 
them,  and  see  that  they  did  not  fall  into  the  river  and  obstruct 
navigation.  The  city  was  not  thus  bound.  But  even  if  the  dtj 
owed  the  duty  of  some  care  as  to  them,  that  duty  could  not  anae 
until  it  had  some  notice  that  the  obstruction  existed.  Here  then 
was  no  express  notice,  and  there  were  no  circumstances  from  which 
the  law  would  imply  a  notice — certainly  none  of  thedrcumstanoei 
from  which  juries  have  been  allowed  to  imply  notice  to  municipsi 
authorities  of  notorious  obstructions  in  streets.     Todd  v.  CV/jr  rf 
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IVoy,  61  N.  Y.  506;  Jtequa  v.  Ckiy  of  Rochester,  45  id.  129;  s.  o^ 
6  Am.  Bep.  52. 

But  farther,  if  these  spiles  after  they  were  driven  be  held  to  have 
become  part  of  the  pier,  so  that  with  the  pier  they  belonged  to  the 
city,  the  case  wonld  not  be  different  They  were  lawfully  driven, 
and  when  standing  were  no  obstruction  to  navigation.  The  city 
could  not  be  made  liable  for  any  damage  occasioned  by  them  with- 
out some  &alt  on  its  part  No  person  can  be  made  liable  for 
damages  caused  by  a  lawful  structure  without  some  fault  Loses 
▼.  Buekanan,  51  N.  Y.  476;  s.  c,  10  Am.  Bep.  623.  What  fault 
was  there  here  on  the  part  of  the  city  ?  There  is  no  proof  that  it 
omitted  any  duty  in  reference  to  the  spiles.  How  or  when  they 
were  loosened  from  the  pier  does  not  appear.  If  they  were  vio- 
lently torn  away  and  thrown  into  the  river  by  some  accident  the 
city  could  not  be  made  liable  for  any  damage  occasioned  by  them 
without  some  notice.  As  stated  above,  here  there  was  no  notice, 
express  or  implied. 

We  can  see  no  ground  for  the  reversal  of  this  judgment,  and  it 

must  be  affirmed  with  costs. 

Judgmeni  affirmed. 

All  concur. 


Milks  t.  Rich. 

« 

(^N.T.«a.) 

l^sgatiable  irutrument  —  oral  ffuaranilif, 

oml  pitnniae  that  a  note  is  good  and  will  be  paid  when  dne»  made  bj  the 
owner  on  a  transfer  of  the  note  for  valne,  is  valid. 

ACTION  on  an  oral  guaranty  of  a  note,  made  by  the  holder  at 
the  time  of  transferring  it  for  value.    The  opinion  states  the 
point    The  plaintiff  had  judgment  below. 

(7. 2>.  Murray,  for  appellant 

WiBiam  H.  Henderson,  for  respondent 

Eabl,  J.    We  must  assume  here  the  most  &vorable  construction 
which  the  evidence  will  bear  for  the  plaintiff,  as  all  conflict  and 
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doubt  has  been  settled  in  his  favor  by  the  jury.  We  may  assamc  thea 
as  the  effect  of  the  evidence  (although  it  is  not  very  satisfactory), 
that  the  defendant  in  borrowing  the  money  of  the  plaintiff  and  dis- 
posing of  the  Marsh  note  to  him,  was  ostensibly  acting  for  himself 
and  not  as  agent  for  Marshy  and  that  he  promised  that  the  note  wai 
good,  and  would  be  paid  at  maturity.  The  defendant  claims  ilut 
this  promise,  not  in  writing,  is  void  under  the  statute  of  frauds. 
The  reasoning  to  take  this  promise  out  of  the  statute  is  quite  subtle, 
and  I  should  have  much  difficulty  in  yielding  it  my  assent,  but 
for  the  authorities  which  I  think  ought  now  to  control.  The  fol- 
lowing are  some  of  them:  Ibtoler  v.  ClearwcUer^  35  Barb.  143;  AiK- 
her  V.  Blackney,  38  id.  432;  Losaee  v.  Williams,  6  Lans.  228;  Ma- 
8on  V.  Gilberi,  4  Hill,  178 ;  Bromk  v.  Ouriisit,  2  N.  Y.  225 ;  CardeU 
V.  McNisl,  21  id.  836;  Bruce  v.  Burr,  67  id.  237.  In  Johnson  ?. 
Gilbert,  the  plaintiff,  at  the  defendant's  request,  paid  one  James 
Sherwood  a  d^bt  which  the  defendant  owed  Sherwood,  and  in  con- 
sideration of  that  payment,  the  defendant  transferred  the  note  of 
one  Eastman  to  the  plaintiff,  and  guaranteed  the  payment  of  the 
note.  It  was  held  that  this  guaranty  was  not  within  the  statute  of 
frauds.  Judge  Bronson  said  in  that  case,  by  way  of  illustration, 
that  if  A.  sells  and  delivers  his  horse  to  B.,  and  B.  delivers  to  A. 
the  note  of  0.  for  one  hundred  dollars,  and  agrees  that  the  note 
shall  be  paid  at  maturity,  it  is  an  original  undertaking,  and  not 
within  the  statute  of  frauds.  In  Dauber  v.  Blackney,  Judge  Hon, 
writing  the  opinion  of  the  court,  and  reviewing  many  decisions, 
said:  '^  That  wherever  the  holder  of  a  note  against  a  third  person 
turns  it  out  in  payment  of  his  own  debt,  or  in  payment  of  property 
purchased,  or  for  money  received  by  him  from  the  person  to  whom 
he  transfers  it,  and  at  the  same  time  agrees  that  the  note  is  good, 
or  will  be  paid  at  maturity,  or  that  it  will  be  collected  by  due  pro- 
cess of  law  against  the  maker,  this  is  an  undertaking,  in  substance, 
entirely  for  his  own  benefit  and  advantage,  and  the  contract  is  valid, 
although  it  rest  entirely  in  parol,  and  is  not  within  the  statute  of 
frauds."  In  CardeU  v.  McNiel,  the  defendant,  making  a  purchase 
of  a  horse  of  the  plaintiff,  delivered  to  him  the  chattel  note  of  a 
third  person  in  part  payment,  and  agreed  by  parol  that  the  maker 
was  good,  and  that  the  note  would  be  paid  when  due,  and  it  was 
held  that  the  agreement  was  not  within  the  statute  of  frauds. 
Judge  CoxsTOOK  said:  '^  In  mere  form  it  was  certainly  a  coUatenI 
undertaking,  because  it  was  a  promise  that  another  person  should 
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perform  his  obligation.  But  looking  at  the  sobstance  of  the  trans- 
action, we  see  that  ihe  defendant  paid,  in  this  manner,  a  part  of 
the  price  of  a  horse  sold  to  himself.  In  a  sense  mel*ely  formal,  he 
agreed  to  answer  for  the  debt  of  Cornell.  In  reality  he  undertook 
to  pay  his  own  vendor  so  much  of  the  price  of  the  chattel,  unless  a 
third  person  should  make  the  payment  for  him,  and  thereby  dis- 
charge him."  In  Bruce  v.  Burr,  defendant  contracted  to  sell  and 
deliver  to  the  plaintiff  a  quantity  of  books,  receiving  in  payment 
therefor  of  the  plaintiff  the  promissory  note  of  one  Lund.  At  tho 
time  of  the  tnmsaction,  the  plaintiff  orally  guaranteed  that  Lund 
was  responsible,  and  that  the  note  would  be  paid  at  maturity.  It 
was  held  that  the  guaranty  was  not  within  the  statute  of  frauds. 

Here  the  money  was  delivered  to  the  defendant  for  his  own  ben- 
efit, and  the  Marsh  note  was  delivered  to  and  received  by  the 
plaintiff  as  a  mode  of  paying  the  plaintiff  for  the  money  thus  had. 
The  defendant's  promise  may  be  regarded,  in  effect,  not  as  a  col- 
lateral promise  to  answer  for  the  default  of  Marsh,  but  as  a  promise 
to  pay  the  plaintiff  for  the  money  he  had  had,  in  case  Marsh  did 
not  pay  him,  like  the  promise  of  one  to  pay  his  own  debt,  in  case  a 
third  person  did  not  pay  it  Within  the  principles  laid  down  in 
the  authorities  above  cited,  such  a  promise  is  not  within  the  stat- 
ute. 

The  judgment  should  be  affirmed,  with  costs. 

Judgment  affirmed. 
All  concur,  except  Rapallo,  J.,  absent. 


Grattak  v.  Mbtropolitan  Lifb  Iksurakcb  Company. 

(SON.  T.  281.) 

Insurance  —  life  —  breach  of  toarranty  — proof »  of  death— ^toaioer — eaoppd 

A  life  ioBarance  policj  was  payable  in  sixtj  days  after  receipt  and  acceptance 
of  proofs  of  death.  The  company  was  in  the  habit  of  famishing  blanks  for 
aach  proofs  on  application.  The  plaintiff  applied  for  them,  and  tlie  company 
refused  them  on  the  ground  that  the  policy  was  void  and  it  recognized  no 
daim  under  it.     Held,  a  waiver  of  proofs  of  death.    {See  note,  p,  634.) 

In  An  application  for  a  life  policy  the  applicant  warranted  that  he  was  a 
"  soda-water  maker."    In  the  medical  examiner's  certificate  annexed,  and 
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signed  bj  the  applicant,  he  answered  as  to  the  effect  of  the  oocapatioB  oa 
the  riak,  **  oat  of  doors  most  of  the  time,  selling  soda-water;  in  mjr  opiaios 
healthy  oocapaUon."  He  both  made  and  peddled  soda-water.  J/sU,  sa 
breach  of  warranty. 
The  medical  examiner  was  reqaired  to  glTe  answers  to  the  qnartioBS  in  hit 
certificate  in  his  own  handwriting,  and  not  allow  any  person  to  dictate  aaj 
of  them.  In  answer  to  a  qaestion  the  applicant  correctly  Htated  the  caose  of 
the  death  of  his  sister.  This  answer  was  not  filled  in  when  the  applicsat 
signed  the  certificate  certifying  that  the  answers  were  tme,  and  afterwaid 
the  medical  examiner,  without  his  knowledge,  filled  it  in  as  "  not  kaowa  t» 
applicant."    BM,  that  the  company  was  responsible  for  the  error. 

ACTION  OD  a  life  iusaranoe  policy.    The  opinion  states  the  facts. 
The  plaintiff  had  jadgment  below. 

William  Henry  Amaux^  for  appellant  Proofs  of  death  were  not 
waived.  Co.  Litt,  352  a;  1  S.  &  R.  444;  Ripley  v.  jStna Ins.  Co., 
30  N.  Y.  136;  Underwood  v.  Farmer^  J.  8. 1.  Co.,  57  id.  500;  Cbai* 
tnonweaUh  Ins.  Co.  y.  Bennett,  41  Penn.  St  161 ;  DiM  v.  Aiame 
Co.  Mut.  Ins.  Co.,  58  id.  452;  Beatty  y.  Lycoming  Ins.  Co.,  66  id. 
9;  8.  c,  5  Am.  Bep.  318;  Security  Ins.  Co.  y.  Pay,  22  Mich.  467; 
8.  0.,  7  Am.  Rep.  670;  St.  Louis  Ins.  Co.  y.  Kyle,  11  Mo.  278;  Poet 
y.  jElna  Fire  Ins.  Co.,  43  Barb.  364;  Bennett  y.  Lycoming  Ins.  Q^ 
67  N.  Y.  274;  Brink  y.  Hanover  Fire  Ins.  Co.,  70  id.  593;  Trask 
y.  State  Fire  and  M.  Ins.  Co.,  29  Penn.  St  198;  O'BeiUy  v.  Ouari- 
ian  M.  L.  I.  Co.,  60  N.  Y.  169;  s.  o.,  19  Am.  Bep.  151.  The  med- 
ical examiner  was  not  agent  to  bind  by  any  false  statement  in  his 
certificate.  Flynn  y.  Equitable  L.  I.  Co.,  67  N.  Y.  500;  s.  c.,  23 
Am.  Bep.  134;  Foot  v.  ^tna  L.  L  Co.,  61  id.  571;  Mowry  t. 
Rosetiddle,  74  id.  860.  The  insured  haying  pat  it  in  the  power  of 
defendant's  medical  examiner  to  write  a  wrong  answer,  of  his  sister, 
shonld  suffer  the  loss  that  might  result  therefrom.  KnozviOe  X. 
Bk.  y.  Clark,  51  Iowa,  264 ;  s.  c,  33  Am.  Bep.  129;  Redlick  t.  IM, 
54  N.  Y.  234;  s.  c,  13  Am.  Bep.  573;  Blakeyy.  Johnson,  13  Buih, 
197;  s.  c,  26  Am.  Bep.  254;  Youtig  y.  Orote,  4  Bing.  253;  Brown  J. 
Reed,  79  Penn.  St  370;  s.  c,  21  Am.  Bep.  75;  Angle  y.  X.  W.  Ins. 
Co.,  92  TJ.  S.  330;  Trustees  y.  HiU,  12  Iowa»  462 ;  Roach  y.  Carr, 
18  Eans.  529;  8.  c,  26  Am.  Bep.  788;  McDonald  y.  Muscatine Bh, 
27  Iowa,  319;  Armstrong  y.  Harshman^  61  Ind.  52;  8.  a,  28  Am. 
P.ep.  665;  Upton  y.  Tribilcock,  91  IT.  S.  45,  50;  Ryan  y.  World  M. 
L.  Ins.  Co.,  41  Conn.  168;  8.  c,  19  Am.  Bep.  490;  Smith  y.  Bmpin 
Ins.  Co.,  25  Barb.  497;  Bidkardeon  y.  Maine  Ins.  Co.,  46  Me.  394; 
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Jackmm  Y.  Croy,  12  Johns.  427;  Roach  v.  Karr,  18  Kans.  529;  s.  c, 
26  Am.  Bep.  788;  Maran  v.  McLarty,  76  K  Y.  25 ;  Wihm  v.  Con- 
way  F.  Ins.  Co.,  A  B.  L  41.  The  declaration  of  the  insnred  that 
the  answers  written  in  the  doctor's  certificate  were  trne,  and  accord- 
ing to  the  answers  he  had  given  would  bind  him.  Thayer  y.  Ayrt" 
cuUural  Ins.  Co^  5  Hun,  566;  Wahh  y.  Hartford  Fire  Ins.  Co.,  73 
N.  Y.  5,  9.  The  testator  fraiidnlently  represented  his  occupation ; 
the  question  in  relation  thereto  referred  to  the  time  of  application, 
and  to  the  entire  occupation.  Alexander  y.  Oermania  Fire  Ins,  Co., 
66  N.  Y.  466;  Sarsfield  y.  Met.  Ins.  Co.,  61  Barb.  479;  Siaie  M.  F. 
Ins.  Co.  y.  Arthur y  30  Penn.  St.  315;  Fbmders  on  Ins.,  289;  Paine 
y.  AgrieuUvral  Ins.  Co.,  5  T.  &  0.  619;  WaU  y.  Fast  River  M.  Ins. 
Oa.,7  N.  Y.  370;  Parmlee  y.  Hoffman  Fire  Ins.  Co.,  54  id.  193; 
Goddard  y.  Monitor  M.  Fire  Ins.  Co.,  108  Mass.  56;  s.  c,  11  Am. 
Bep.  307;  Maher  y.  Hibemia  Fire  Ins.  Co.,  67  N.  Y.  288;  Ashworth 
Y.  Builders^  M.  Fire  Ins.  Co.,  112  id.  422;  s.  c,  17  Am.  Rep.  117 ; 
VaUan  y.  National  Fund  L.  Ass.  Co.,  20  N.  Y.  32;  Hartman  y.  Key- 
siane  Co.,  21  Penn.  St.  466,  478;  Bliss  on  Life  Ins.  (2d  ed.)  174; 
Smiih  y.  ^tna  Life  Ins.  Co.,  49  N.  Y.  211. 

Zm  Mott  W.  Rhodes,  for  respondent 

Dakfobth,  J.  By  the  terms  of  the  policy  the  defendant  was  re- 
quired to  pay  the  amount  of  the  insurance 'Mn  sixty  days  after 
receipt  and  acceptance  of  proofs  of  the  death  of  the  insured."  As 
to  the  manner  and  form  of  proof,  and  the  time  within  which  and 
the  person  by  whom  an  opportunity  should  be  giyen  to  the  com- 
pany to  accept  and  receiye  the  '^  proofs,"  the  policy  is  silent  It 
appeared  howeyer  upon  the  trial,  by  the  eyidence  of  the  defendant's 
ofiBoers,  that  the  company  was  provided  with  blanks  for  such  proof, 
and  that  it  was  its  custom,  upon  the  death  of  an  insured  person,  to 
Bend  these  blanks  to  his  representatiye  or  for  his  use  to  the  local 
agent;  that  the  life  insured  died  on  the  8th  of  Noyember,  1876,  sit 
Troy,  and  immediately  thereafter  the  plaintiff  applied  to  the  local 
agent  in  that  city  for  the  proper  blanks,  and  he,  on  the  eleyenth 
day  of  that  month,  after  having  seen  the  dead  body  of  the  insured, 
wrote  to  the  defendant  informing  it  of  that  fact,  of  the  plaintiff's 
application  to  him  for  blanks,  and  requesting  it  to  furnish  them, 
in  order  that  the  nsual  proofs  of  death  might  be  made  A  similar 
application  was  made  by  the  plaintiff  through  his  attorneys;  but  in 
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both  iustances  the  defendant  declined  to  furnish  the  blanks,  *^on 
the  ground  that  the  policy  was  null  and  void,  and  that  it  refiuied 
to  recognize  any  claim  thereunder."  This  is  the  finding  of  the 
referee,  and  .he  further  finds  that  'Uhe  defendant  also  directed  its 
local  agent  not  to  give  the  usual  certificate  required  to  be  given  bj 
him  in  such  cases.''  From  these  facts  the  referee  finds,  as  a  con- 
clusion of  law,  that  there  was  ''a  waiver  on  the  part  of  the  defend- 
ant as  to,  and  that  it  did  thereby,  and  by  reason  thereof,  waive  the 
provisions  of  said  policy,  requesting  the  plaintiff  to  furnish  said 
proofs  of  loss."  That  the  insured  did  in  fact  die  at  the  time  alleged 
is  admitted  by  the  answer,'  and  I  think  the  referee  committed  do 
error  in  the  conclusion  referred  to.  The  condition  itself  was  a  nec- 
essary and  proper  one;  but  it  was  wholly  for  the  benefit  of  the  de- 
fendant, and  might  be  waived.  When,  as  in  this  case,  the  insurer 
says  *'  we  have  cancelled  the  policy,  and  will  recognize  no  claim 
under  it,"  it  must  be  deemed  to  have  done  so.  Notice  of  death  had 
been  given,  and  the  defendant  hud  received  it  from  its  own  agent, 
as  well  as  from  the  representatives  of  the  policy-holder.  The 
proofs  of  death  called  for  by  the  t^rms  of  the  policy  must,  in  view 
of  the  custom  of  the  defendant  before  referred  to,  be  held  to  relate 
to  proofs  according  to  its  instructions  and  upon  blanks  to  be  by  it 
furnished.  Its  refusal  to  furnish  them  after  application,  was  equiv- 
alent to  saying  that  they  would  not  accept  or  receive  proofs,  and 
the  plaidtiff  could  not  be  required  to  perform  an  idle  ceremony. 
SJuiw  V.  Republic  Life  Ins.  Co.,  69  N.  Y.  286 ;  Ooodwin  v.  Mosm. 
Mut.  Life  Lis,  Co.,  73  id.  480. 

[Omitting  a  question  of  practice.] 

The  remaining  questions  relate  to  the  merits  and  are  more  im- 
portant. 

It  is  next  contended  by  the  defendant  that  the  life  insured,  in  his 
application  for  the  policy,  made  false  and  fraudulent  representations. 
First:  In  regard  to  his  occupation.  Second:  In  regard  to  the  cause 
of  the  death  of  his  mother  and  sister.  The  application  covers  more 
than  two  pages  of  the  printed  case.  It  contains  questions  numbered 
from  one  to  seven,  most  of  them  divided  into  parts  distinguished 
by  letters  of  the  alphabet  from  A  to  F  inclusive,  and  sub-dausei 
characterized  by  neither  figure  nor  letter,  but  separated  from  the 
context  by  blank  spaces,  calling  for  twenty-eight  answers,  while  tlK 
medical  examiner's  certificate  annexed  thereto  covers  more  than 
three  pages  and  calls  for  upward  of  one  hundred  answers,  to  b« 
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signed  also  by  the  applicant  for  the  insurance,  and  as  given  purport 
to  be  transcripts  of  his  answers  to  the  medical  examiner.  The  de- 
claration of  the  physician  follows,  and  is  simply  that  he  has  '^  con- 
sidered the  application  annexed,  and  carefully  examined  Mr.  Ter- 
ence Orattan,  and  has  witnessed  his  signature  as  above."  Now  what 
do  we  learn  from  these  pages  of  interrogation  concerning  the  occupa- 
tion of  the  life  insured  ?  The  second  question  of  the  application  calls 
for  the  name  at  full  length  of  the  life  proposed  for  insurance,  and  in 
the  second  subdivision,  for  his  '^  occupation.''  The  answer  is  ^'  Soda- 
water  maker."  Then  after  more  than  twenty  intervening  ques- 
tions npon  other  subjects  irrelevant  to  the  one  in  hand,  is  this 
clause:  '^  Occupation.  Full  particulars  regarding  the  applicant's 
business  or  trade  must  be  given.  If  a  mechanic,  state  in  detail  all 
the  various  kinds  of  work  performed."  This  does  not  seem  to  be  a 
question,  but  rather  a  memorandum  by  way  of  instruction  to  the 
agent ;  but  to  whatever  purpose  designed,  there  is  no  answer  to 
it,  or  observation  written  against  it,  and  I  think  the  referee  wus 
quite  right  in  holding  that  its  position  in  the  application  would 
not  warrant  the  finding,  that  it  was  addressed  to  the  life  proposed. 
In  the  part  entitled  '*  Medical  Examiner's  Certificate,"  the  question 
first  noted  above  is  repeated,  and  the  same  answer  is  given  —  ''Soda 
water  maker."  The  seventeenth  question  is  as  follows:  ^' What  is 
your  opinion  of  the  influence  of  the  said  life's  occupation  on  the 
risk  ?  "  And  the  answer  is:  '*  Is  out  of  doors  most  of  the  time  sell- 
ing soda  water — in  my  opinion,  healthy  occupation."  Now  the 
paper  containing  these  answers  is,  as  I  before  observed,  signed  by  the 
life  proposed,  Terence  Grattan,  and  contains  this  declaration:  '^I 
hereby  declare  that  I  have  given  true  answers  to  all  questions  put  to 
me  by  the  medical  examiner,  that  they  agree  exactly  with  the  fore- 
going, that  I  am  the  same  person  described  in  the  accompanying  ap- 
plication, and  whose  signature  is  appended  to  declaration  and  war- 
ranty herewith."  These  answers  must  be  taken  together ;  they 
state  the  occupation  of  the  life  proposed  and  his  then  employment. 
Both  were  true,  and  neither  inconsistent  with  the  other.  By  trade 
s  maker  of  soda  water,  he  was  also  vending  it.  It  is  quite  impossi- 
ble that  the  defendant  was  misled  by  thef  answer,  and  in  no  aspect 
waa  the  answer  false.  The  referee's  finding  that  he  was  a  soda 
water  maker  is  sustained  by  the  evidence.  If  a  man  for  want  of 
employment,  steps  aside  for  a  season  from  his  regular  and  usual 
csalling,  he  does  not  lose  his  connection  with  or  give  up  his  craft  -, 
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ai8  in  this  case,  he  did  not  cease  to  be  a  maker  of  soda  water  becaoae 
for  the  time  being  he  sold  it  in  the  streets.  Neither  is  inconsistent 
with  the  other,  but  both  are  functions  of  the  same  calling. 

In  regard  to  the  death  of  his  sister.  Question  fourteen  to  be 
^mswered  by  the  medical  examiner  is  under  these  words:  ''  Fanulj 
1)  istory  of  life  proposed.^  It  calls  for  information  ooncemiug  mother, 
fiither,  brothers  and  sisters,  and  of  the  latter  the  queries  are  the 
following:  "  Sisters  ?  Three.  Age,  if  living  ?  Nineteen,  thirteen, 
elcTen.  Condition  of  health  ?  Healthy.  Age  at  death  ?  One  twentj- 
three  and  one-half,  and  one  nine  months.  Disease  ?  One  not  known 
to  applicant,  and  one  teething.''  It  appeared  that  in  another  sp- 
plioation  for  insurance  in  the  National  Life  Insurance  Company,  in 
February,  1876,  Terence  stated  the  cause  of  his  sister's  death  in 
these  words:  ''Female  irregularities,  and  terminated  in  consump- 
tion." The  referee,  upon  eyidence  warranting  the  conclusion,  found 
that  such  was  the  cause  of  her  death  ;  ''  that  it  was  so  stated  by 
Terence  Grattan  to  Dr.  Guadendorff  before  signing  the  certificate 
of  the  medical  examiner,  at  the  time  the  application  was  made ; 
that  Dr.  Guadendorff  was  the  examining  physician  of  the  defend- 
ant, and  made  said  medical  examiner's  certificate  in  his  own  hand- 
writing ;  that  question  number  fourteen  in  said  certificate,  and 
known  therein  as  the  ''  Family  History  "  and  all  of  said  certificate 
thereafter  except  the  signature  of  said  Terence  Grattan,  was  in 
blank  at  the  time  Grattan  signed  it ;  and  that  the  cause  of  the 
death  of  said  sister  was  in  blank  when  Grattan  made  his  signature 
thereto.  After  that  Dr.  Guadendorff  filled  in  the  cause  of  the  death 
of  said  sister  in  the  words,  "  Not  known  to  applicant,'**  althoogh 
the  real  cause  of  death,  as  above  stated,  had  been  given  to  him,  and 
was  known  to  him  at  the  time,  and  which  said  Terence  Grattan 
had  reason  to  believe,  and  did  believe  would  be  correctly  inserted 
in  said  certificate,  at  the  time  he  placed  his  signature  thereta" 
And  he  also  found  that  the  statement  now  appearing  in  the 
report,  as  to  the  cause  of  the  sister's  death,  was  not  made  to  the 
<?xaminer  at  any  time.  This  finding  is  very  satisfactorily  sustained 
by  the  evidence.  Frederick  Eicholz  was  the  defendant's  agent  in 
soliciting  Grattan  to  take  out  the  policy,  and  he  continued  to  be  snch 
agent  down  to  the  time  of  the  trial.  He  was  examined  as  a  witnessi 
and  his  evidence  shows  the  great  care  taken  by  Terence  Grattan  ts 
get  from  the  family  Bible  and  other  sources  information  required 
by  the  company  and  called  for  by  the  numerous  qnestions  befiffv 
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referred  to.  It  was  written  upon  paper,  and  given  in  the  presence 
of  this  agent  and  of  Terence  Grattan,  to  the  examiner.  Eicholz 
testifies  that  on  that  paper  the  cause  of  the  sister's  death  was  writ- 
ten *' Female  irregularities  or  weaknesses  terminating  in  consump- 
tion"; that  no  death  was  stated  to  have  been  from  any  cause 
unknown  to  the  applicant.  The  medical  examiner  testifies  that 
the  paper  was  destroyed;  but  by  him  and  two  other  witnesses  eog- 
nizant  of  the  facts  the  testimony  of  Eicholz  was  confirmed.  There 
can  be  no  doubt  that  the  utmost  good  faith  was  exercised  by 
Terence  Orattan  in  getting  together  the  information  required  and 
communicating  it  truthfully  to  the  medical  examiner  and  the 
plaintifTs  soliciting  agent.  The  instructions  under  which  the  ex- 
aminer acted  required  him  to '^  inyariably  give  the  answers  to  the 
following  questions  in  his  own  handwriting,  and  not  allow  an  agent 
or  other  person  to  dictate  any  part  of  them."  Tiiese  instructions 
were  complied  with  in  that  respect,  and  the  question  now  is  as  to 
the  effect  of  the  misstatement  by  him,  in  consequence  of  his  fail- 
ing to  report  accurately  the  answer  given  by  the  life  insured.  He 
was  the  agent  of  the  defendant  for  the  purpose  of  reporting  the 
answers  to  the  questions  referred  to,  and  was  so  held  out  to  Terence 
Orattan.  He  was,  as  medical  examiner,  charged  with  certain  duties 
by  the  defendant,  and  was  acting  in  concert  with  the  soliciting 
agent  of  the  company.  On  the  part  of  the  life  insured  was  entire 
good  faith  and  truthfulness,  and  there  is  no  reason  to  suspect  any 
intentional  unfairness  on  the  part  of  the  examiner.  The  omission 
was  inadvertent.  Is  the  company  thereby  released  from  its  obliga- 
tion? Many  decisions  in  this  court  show  that  it  is  not.  Mowry  v. 
RownddUy  74  N.  Y.  360,  and  cases  there  cited.  W' ithin  the  prin- 
ciple therein  recognized  as  well  established,  the  erroneous  answer 
must  be  taken  as  the  declaration  of  the  defendant,  and  in  any  con- 
troversy depending  upon  it  must,  as  between  the  parties,  be  taken 
to  be  true.  In  this  case  the  physician  was  not  the  agent  to  solicit 
insurance,  but  he  had  an  act  to  perform  in  regard  to  it  as  the  agent 
of  the  company.  His  written  instructions  were  to  write  out  the 
answers.  In  this  instance  he  failed  to  do  it  correctly.  The  prin- 
ciple upon  which  it  has  been  held  that  the  company  and  not  the 
insured  is  responsible  for  the  error  of  the  soliciting  agent,  is  equally 
applicable  here.  This  question  has  been  repeatedly  considered  by 
this  conrt,  and  in  the  recent  case  of  Flynn  v.  Equitable  Life  Ins, 
<Jo*f  78  N.  T.  568,  was  again  before  us.    The  point  presented  was 
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similar  to  the  one  now  under  review.  The  decision  was  in  con- 
formity with  the  views  above  expressed,  and  the  doctrine  refened 
to  must  be  deemed  settled. 

■ 

Nor  was  it  incompetent  to  prove  by  parol  the  actual  transactioB 
between  the  insured  and  the  medical  examiner.  It  was  proper  to 
do  this  in  reply  to  the  defendant's  case,  without  reforming  the  con- 
tract or  asking  for  equitable  relief.  Fraud  and  breach  of  warrantj 
in  regard  to  his  sister's  death  is  averred  in  the  answer,  and  the 
matter  given  in  evidence  was  proper  in  reply  thereto.  If  anfficieot 
as  the  foundation  for  equitable  relief  or  ground  for  reforming  the 
contract,  it  was  not  improper  to  receive  in  this  action  evidence 
which  would  defeat  the  defendant's  claim,  or  which  woald  be  com- 
petent in  any  action  in  a  court  of  equity.  This  advantage  is 
secured  to  the  litigant  by  the  union  of  legal  and  equitable  reme- 
dies in  one  system.  Emery  v.  PeasSf  20  N.'  Y.  62;  N.  K  Ics  Ok  t. 
N.  W.  Ins.  Co.,  23  id.  357;  Arthur  v.  Homestead  F.  Ins.  Co.,  78 
id.  462. 

[Omitting  the  consideration  of  the  admissibility  of  the  physician's 
testimony.    This  is  given  in  note,  33  Am.  Rep.  437.] 

Judgment  affirmed. 
All  concur  in  abova 

NoTB  BT  THB  Rbpobtbr.  —  The  Shaw  case,  69  N.  T.  988»  cited  hy  the  court,  was  a  vpeekm 
conoemlDg  tender.  The  court  held  that  "  where  one  partj  to  a  contract  dedarw  to  the 
other  party  to  It  that  he  will  not  make  the  performance  on  the  ftiture  daj  (bced  by  a 
therefor,  and  does  not  before  the  time  arrives  for  an  act  to  be  done  bj  the  other  pu^ 
withdraw  his  declaration,  the  other  party  is  excused  from  performanoe  on  his  pert  or 
offer  to  perform,  and  may  maintain  his  action  for  a  breach  of  the  contract  when  (faedsy 
has  passed." 

In  the  Ooodwin  case,  78  N.  T.  480,  cited  by  the  court,  the  insurer  having  at  flnt  reAasi 
to  furnish  blanks  afterward  furnished  them  and  accepted  proote  without  ot^Jeodon.  BM, 
a  walrer  of  defects  therein. 


Dbikkwatbr  v.  Dinsmorb. 

OON.T.aoa) 

MdetiM^  damage -^lomqfwMgst — wftmtoty  pgywanf. 

In  action  for  a  peraonal  injury,  where  exemplary  damagea  are  imprapei;  €ftl- 
deaoe  of  loss  of  wages  having  been  given,  evidence  la  oompetonl  loi 
that  the  emplojer  paid  the  plaintiff's  wages  while  he  was  disablsd. 
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ACTION  for  personal  injury.     The  opinion  states  the  fiMsti. 
The  plaintiff  had  jndgment  below. 

• 

CharlM  A.  Davidson,  for  appellant. 
Wm.  M.  Woodin,  for  respondent 

* 

Eaiu^  J.  The  plaintiff  was  injured  by  being  thrown  from  his 
wagon,  in  conseqnence  of  an  obstraction  placed  in  the  highway  by 
the  servants  of  the  defendant  His  recovery  at  the  Circuit  was  af- 
firmed at  the  Qeneral  Term,  and  the  defendant  has  appealed  to 
this  court 

There  is  but  one  ezoeption  which  requires  any  attention  here. 
The  plaintiff  was  an  engineer  in  the  employment  of  the  Knicker* 
bocker  Ice  Company.  He  was  injured  on  the  first  day  of  April, 
and  he  testified  that  he  was  unable,  in  consequence  thereof,  to  re- 
tarn  to  the  boat  upon  which  he  was  employed,  until  the  fifteenth 
day  of  June,  and  to  attend  to  his  work  until  October  thereafter. 
He  then  further  testified,  in  answer  to  questions  put  to  him  by  his 
own  counsel,  that  his  regular  wages  were  seventy  dollars  per  month 
and  board.  Upon  his  cross-examination,  he  was  asked  by  defend- 
ant's counsel,  this  question :  ^^During  the  time  when  you  were 
sick  with  this  broken  leg  were  not  your  wages  paid  for  by  this 
Knickerbocker  Ice  Company  ?"  Plaintiff's  counsel  objected  to  this 
as  improper,  and  the  court  sustained  the  objection.  This  ruling 
is  now  complained  of  as  error. 

We  think  the  question  was  proper.  The  plaintiff  had  given  evi- 
dence of  the  loss  of  his  wages  as  an  item  of  damage,  and  the 
evidence  sought  to  be  elicited  by  this  question  might  have  shown, 
and  we  may  assume  here  would  have  shown,  that  be  did  not  suffer 
Buoh  loss. 

This  was  not  a  case  for  exemplary  damages.  The  plaintiff  was 
entitled  to  recover,  in  addition  to  what  a  jury  might  award  him 
for  his  suffering  and  physical  injuries,  only  his  pecuniary  loss. 
Ransom  v.  N.  Y.  and  Erie  R.  R.  Co,,  16  N.  T.  416  ;  Hamilton  v. 
Third  Av.  R.  R.  Co. ,  63  id.  26.  It  has  been  held  that  one  sued 
for  causing  an  injury  to  another  or  the  death  of  another  cannot 
show  a  life  or  accident  insurance  in  mitigation  of  damages.  Tales 
V.  WhjftSy  4  Bing.  N.  0.  272  ;  AWwrfy.  Wolfe,  22  N.  Y.  355  ;  Hard- 
ing V.  Townshend,  43  Vt  536  ;  s.  c,  5  Am.  Rep.  304;  Shearm.  &  Redr. 
on  Neg.  (3d  ed.),  609.  And  so  where  one  has  been  sued  fpr  cans- 
VoL.  XXXVI— 79 
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11^' the  destrootion  of  personal  property  insared  he  (Cannot  shov 
the  insurance  in  mitigation.  In'sach  i^ases,  proof  of  the  insoraoce 
actually  paid  would  not  tend  to  show  that  the  damage  claimed  was 
not  actually  occasioned  by  the  wrong-doer;  but  it  would  rimply 
show  that  compensation  had  been  received  by  the  injured  party  in 
whole  or  in  part  from  some  other  person — not  that  the  wrong-doer 
fiad  ma4e  satigf aciipn  which  alone  could  give  him  a  defense. 
^  Here  the  probf  was  Offered,  not  in  mitfgation  or  satisfaction  of 
any  damage  actually  tlone  the  plaintif^'but  to  show  that  he  did  not 
suffer  the  damages  dai'tned,  to  wit,  the  loss  of  wages.  Before  the 
plaintiff  could  recover  for  the  loss  of  wages,  he  was  bound  tb  shov 
that  he  lost  tfie  wages  in  consequence  of  the  injuries,  and  hov 
iiidcb  they  werel  The  defendant  l]^ad  the  right  to  show  that  he  lost 
lio  wagjBS,  or  that  tbey  were  not  as  mUch  as  claimed.  He  had  the 
rijghi  to  show,  if  he  could,  that  for  some  particular  reason  the  plain- 
titf  would  not  have  eafiled  ^any  wages  if  he  had  not  been  injured* 
or  that  he  was  under  kuch'^a ''contract  with  his  employer  that  his 
Wa^6s  Went  on  without  service,  or  that  his  employer  paid  his 
wages  from  mere  benevolence.  In  either  case,  upon  such  showing, 
the  plaintiff  could  not  claim  that  the  defendant's  wrong  caused 
him  to  lose  his  wages,  and  the  loss  of  wages  could  tovm  no  part  of 
his  damage.  So  the  expense  of  nursing  may  be  recovered  as  an  item 
of  the  damage,  if  properly  incurred.  But  the  defendant  may  shov 
that  no  such  expense  was  incnrred,  as  that  the  plaintiff  was  nursed 
by  a  Sister  of  Charity.  So  the  doctor's  bill  may  in  such  case  be 
recovered.  But  the  plaintiff  must  show  that  he  paid  the  doctor, 
and  can  recover  only  so  much  as  he  paid  or  was  bound  to  pay.  The 
defendant  may  show  that  the  plaintiff  was  doctored  at  a  charity 
hospital,  or  at  the  expense  of  the  town  or  county,  or  grataitously^ 
In  such  case,  the  doctor's  bill  could  not  be  an  element  of  his  dam- 
age. In  Moody  v.  Osgood,  50  Barb.  628,  it  was  held,  in  an  action  bj 
a  married  woman  to  recover  damages  for  a  personal  injury  occa- 
sioned by  the  negligence  of  the  defendant,  that  she  could  not  recover 
the  physician's  and  ntirse's  bills  as  items  of  damage,  because  she 
was  not  liable  for  such  bills. 

There  was  error  therefore  in  the  exclusion  of  this  evidence ; 
and  the  judgment  must  be  reversed  and  new  trial  granted,  costs  to 
abide  event 

Judgment 

All  concur. 
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AUomeif  and  eHmU — &9idenee  —  ^iommwiica^n  6y  aU<fme^  to  eMeni. 

A  pneticing  atiomej  also  carried  on  a  liquor  store.  R.;  one  of  biir  clients, 
caUed  on  him  there,  and  in  presence  of  soTeral  others  put  a  sapposed 
case  to  him,  and  asked  him,  if  such  a  case  existed,  would  there  be  any  lia- 
bility ?  The  attorney  gave  his  opinion,  and  asked  if  the  case  put  wa^^  a  cer- 
tain real  transaction,  and  R.  sidd  it  was.  No  such  case  was  then  pending. 
R.  paid  no  fee,  there  was  no  general  retainer,  and  the  attorney  was  never 
engagtd  in  the  real  case.  The  supposed  case  afterward  arising,  the  attorney 
testified  on  the  trial  to  the  interview,  and  that  he  did  not  oonisididr  that  E: 
was  advisiiig  with  him  as  counsel  at  that  time.  HMi  improper.  {See  note: 
p.m.)  :   ..    . 

»    •    •  ' 

ACTION  of  damages  for  alleged  coDspiraoy  to  defraud.  On  the 
trial,  Kennedy,  a  practicing  attorney  at  law,  who  also  kept  a 
liqnor  store^  testified  that  Ratnour,  one  of  the  defendants,  called  on 
him  there,  and  in  the  presence  of  three  or  four  others  put  a  sup- 
posed case,  and  asked,  and  he  gave,  bis  opinipn.  Batnonr  was  Hi^ 
client  before  and  since  in  other  matters,  but  never  in  this.  After 
he  gave  his  opinion,  Ratnour  informed  him  what  the  real  transac- 
tion was,  just  as  he  was  going  away.  He  did  not  consider  that  he 
was  advising  Ratnonr  as  counsel.  He  had  no  general  retainer  and 
received  no  fee  for  this  opinion.  There  was  no  sait  then  pending, 
but  this  suit  was  afterward  brought  on  the  transaction  spoken  of. 
The  opinion  states  other  facts.  The  plaintiff  had  judgment  at  the 
trial,  and  the  General  Term  affirmed  it  as  to  Frisbie,  and  reyer8e4 
it  as  to  Ratnour.  • 

Edwin  J.  Br  own  f  for  appellant. 

James  B.  Jenkins,  for  respondent.  The  relation  of  attorney 
and  client  did  not  exist  between  Kennedy  and  Ratnour.  1  Burr. 
Law  Diet  114,  291 ;  Webst.  ITnab.  Diet;  1  Greenl.  Ey.,  §§  880, 244. 
An  attorney  not  acting  professionally,  but  as  a  friend,  may  testify. 
Hoffman  v.  Smith,  1  Cai.  159.  The  priyilege  does  not  extend  to 
facts  not  confidentially  communicated.  Chirac  r.  Beinieker,  11 
Wheat  280,  294;  Rhoades  v.  Seliny  4  Wash.  715;  Batik  of  Columbia 
V.  French,  1  Or.  C.  0.  221. 
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FoLOBBy  J.  The  principal  question  in  this  case  is  whether  the 
testimony  of  Mr.  Kennedy  was  properly  received.  He  was  called  ss 
a  witness  for  the  plaintiff,  and  was  permitted  to  testify  to  a  ooDTer- 
sation  had  between  himself  and  Batnour,  one  of  the  defendants. 
The  matter  spoken  of  by  Batnour  in  this  conversation  was  materul 
to  the  issue  on  trial.  Tme,  it  began  by  Batnour  supposing  a  cue, 
and  asking,  if  such  a  case  existed,  would  there  be  a  liability;  bat  the 
hypothesis  put  was  significant;  it  was  that  of  two  men  trading  land, 
and  there  was  fmnd  in  the  transaction,  and  a  third  man  was  in- 
terested ;  and  tlic  query  made  was,  would  the  third  man  be  liable? 
This  supposition  was  brought  nearer  to  being  of  the  matter  then  od 
trial,  when  Mr.  Kennedy  asked  Batnour  what  the  fraud  was,  and 
was  answered :  "  Suppose  a  man  should  induce  another  to  take  s 
mortgage  on  farm,  and  tell  him  there  was  a  $5,000  mortgage  on  it 
ahead  of  his,  and  it  should  turn  out  to  be  a  16,000  mortgage,  woald 
it  be  fraud?  "  It  will  be  observed  that  though  Batnour  supposed 
a  case,  Mr.  Kennedy  understood  and  treated  it  as  a  case  in  fact,  for 
he  asked  him,  as  of  a  real  transaction,  what  the  fraud  was  ?  And 
Batnour  answered,  without  denying  that  it  was  an  existent  case. 
Batnour  then  went  on  with  his  hypothetical  inquiry,  to  ask  if  a 
third  party  made  representations  as  to  what  the  mortgage  was, 
would  he  be  liable?  This  question  of  Kennedy  and  answer  of  Bat- 
nour brought  the  matter  out  of  hypothesis  and  into  reality.  And 
when  Kennedy  then  asked,  ''why,  was  it  this  Bacon  trade"?  and 
Batnour  said  that  he  guessed  it  was,  there  was  hardly  any  room  for 
doubt  as  to  the  existence  of  facts  like  the  suppositions  be  had 
framed  for  Kennedy  ;  and  scarcely  could  a  hearer  of  the  testimonj 
keep  from  connecting  the  case  stated  by  Batnour  with  the  case  on 
trial.  The  testimony  was  material,  and  the  inference  was  strong 
that  Bacon  and  Frisbie  were  two  of  the  parties,  and  Batnour  the 
third ;  and  that  Batnour  had  an  uneasy  feeling  that  there  had  that 
taken  place  which  might  be  held  by  the  law  to  be  fraud.  Nor  can 
there  be  any  question  but  that  Batnour  made  the  oommonicatioD 
to  Kennedy  so  as  to  obtain  from  him  the  answer  of  one  having 
legal  knowledge.  Every  communication  which  a  client  makes  to 
his  legal  adviser,  for  the  purpose  of  professional  aid  or  advice  upon 
the  subject  of  his  rights  and  liabilities,  is  protected.  Batooor 
plainly  wanted  the  opinion  of  a  lawyer,  of  the  legal  effect  of  fsets 
that  he  thinly  veiled  under  a  supposition.  He  sought  aid  tos 
legal  conclusion  from  one  whom  he  thought  by  his  profession  able 
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to  give  it ;  for  Kennedy  was  a  lawyer,  and  though  he  had  gone  into 
an  inoongmoas  occapation  was  still  engaged  in  the  practice  of  the 
law.  The  communication  of  Ratnour  to  him  were  such  as  a  client 
makes  to  his  counsel^  when  disclosing  *to  him  a  case  on  which  to 
obtain  a  legal  opinion. 

Nor  is  there  room  for  serious  doubt  that  the  relation  of  counsel 
and  client  existed  between  them  at  the  time  the  communications 
were  made.  Kennedy  was  doing  law  business  then ;  he  had  done 
a  great  deal  of  it  for  Ratnour,  having  been  employed  in  a  number 
of  cases;  had  given  him  advice  before  and  since  ;  and  he  gave  his 
opinion  as  a  lawyer  upon  the  case  then  laid  before  him.  For  the 
time  being  he  was  Batnour's  legal  adviser.  Though  he  disclaimed 
on  the  trial  that  he  acted  in  a  professional  capacity,  that  was  a 
matter  for  the  court  to  determine  from  the  facts  appearing.  Rat- 
nour, it  is  manifest,  went  to  Kennedy  and  spoke  to  him  of  the 
matter,  upon  the  faith  that  he  was  a  lawyer  and  of  the  relations 
between  them  of  counsel  and  client.  It  matters  not  that  he  paid 
no  immediate  fee ;  nor  that  suit  was  not  then  pending  or  then  con- 
templated. Communications  made  to  an  attorney  in  the  co  <r8e  of 
any  personal  employment^  relating  to  the  subject  thereof,  and  which 
may  be  supposed  to  be  drawn  out  in  consequence  of  the  relation  in 
which  the  parties  stand  to  each  other,  are  under  the  seal  of  con- 
fidence, and  entitled  to  protection  as  privileged  communications. 
Williams  v.  FUch,  id  N.  Y.  551.  All  communications  made  by  a 
client  to  his  counsel,  for  the  purpose  of  professional  advice  or 
assistance,  are  privileged,  whether  they  relate  to  a  suit  pending  or 
contemplated,  or  to  any  other  matter  proper  for  such  advice  or  aid. 
BrUUm  v.  Loretiz,  45  id.  51.  And  whenever  the  communication 
made  relates  to  a  matter  so  connected  with  the  employment  as 
attorney  or  counsel  as  to  afford  presumption  that  it  was  the  ground 
of  the  address  by  the  client,  then  it  is  privileged  from  disclosure. 
Turquand  v.  Knight,  2  M.  ft  W.  98. 

The  learned  (General  Term  was  therefore  right  in  holding  that 
the  testimony  was  improperly  received,  so  far  as  Ratnour  was  con* 
cemed.  It  is  claimed  that  it  did  not  go  far  enough  in  its  order  of 
reversal,  and  upon  the  point  made  here  it  is  for  this  court  now  to 
say  if  it  would  be  improperly  received  though  limited  to  affecting 
Frisbie ;  and  we  think  that  it  would.  The  principle  upon  which 
these  communications  are  protected  from  disclosure  applies  to  every 
attempt  to  give  them  in  evidence,  without  the  assent  thereto  of  the 
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person  making  them.    That  principle  is,  that  he  who  seeks  aid  or 
advice  from  a  lawyer  ought  to  be  altogether  free  from  the  dread  that 
his  secrets  will  be  uncovered ;  to  the  end  that  he  may  speak  freely 
and  fully  all  that  is  in  his  mind.    Now  this  principle  is  not  wholly 
kept,  if  what  is  thus  said  may  be  told  without  his  assent,  though  to 
the  immediate  harm  or  help  of  another  only.    The  disdoanre  is 
made,  his  secret  is  bruited,  and  he  has  it  no  longer  in  his  power  to 
stay  it  from  use  by  any  in  strife  with  him,  just  as  much  when  given 
in  testimony  against  another  as  against  him.     It  is  not,  indeed,  pat 
in  evidence  directly  against  him  to  his  immediate  harm,  bat  that 
thing,  the  knowledge  of  which  was  confined  to  him  and  his  adviser, 
has  become  matter  of  common  knowledge,  and  may  be  the  canseof 
his  harm.    The  efFect  may  not  be  so  direct  and  immediate,  yet  it  is 
a  possible  efFect,  and  the  foreseen  possibility  would  press  upon  his 
lips,  when  in  consultation  with  his  legal  adviser,  nearly  as  heavily 
as  if  testimony  of  what  he  showed  to  his  counsel  could  be  called 
out  m  evidence  against  himself.    A  branch  of  the  rule,  to  wit : 
that  the  communication  is  to  be  inviolate,  though  no  suit  be  begun 
or  con  emplated,  shows  that  though  there  is  no  present  opportunity 
of  the  use  of  evidence  of  it  against  him,  the  communication  is  made 
under  the  seal  of  professional  confidence.    And  it  is  bat  a  farther 
natural  growth  of  the  rule,  that  the  communication  is  to  be  privil- 
eged  from  being  put  in  evidence  for  or  against  another,  lest  it,  by 
means  of  the  knowledge  of  it  thus  given,  be  used  to  his  harm  for 
the  sustaining  or  defense  of  a  suit  thereafter  begun  in  which  he 
may  be  made  a  party.    Hence,  when  Ratnour  objected  to  the  testi- 
mony of  Kennedy,  he  made  a  good  objection  to  the  receipt  of  it  at 
all,  whether  it  was  or  was  not  limited  in  its  effect  to  the  case  of 
Frisbie.    And  had  Ratnour  not  been  a  party  to  the  action,  and  so 
had  no  right  to  be  at  the  trial  and  object,  yet  the  objection  would 
lie  in  the  mouth  of  Frisbie,  who,  by  it,  would  but  call  upon  the 
court  to  keep  untouched  a  rule  of  public  policy,  made  and  to  be 
kept  not  especially  for  his  good,  but  for  that  of  all  men.    The  rule 
is  in  the  nature  of  that  which  excludes  evidence  when  the  pro- 
duction of  it  would  be  prejudicial  to  the  public  interesta    The 
public  good  in  the  concealment  of  it  overbalances  that  which  may 
be  reached,  either  by  the  public  in  the  administration  of  crimiDal 
law,  or  by  private  persons  in  the  inquiry  into  their  rights^ 

The  testimony  of  Kennedy  was  not  competent  to  be  given  at  the 
trial.    The  vice  in  the  reception  of  it  was  in  the  nature  of  it^  and 
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not  that  it  was  aimed  at  this  or  that  person  a^  a  party  to  the  action 
on  trial.  See  Rex  Y.  Witt^a,  2  Camp.  5^8;  Wilson  y.  RasioB,  4  % 
B.  753»  per  Bullsk,  J.,  760;  Chant  v.  Browne^  12  £ng.  L.  ft 
Eq.  299. 

It  is  said  that  it  was  offered  against  Batnour  alone,  and  not  to 
affect  Frisbie.  It  does  not  appear  from  the  case  that  it  was  limited 
when  called  ont,  or  even  after  during  the  trial;  and  it  is  not  easy 
to  perceive  how  it  coald  be  taken  as  it  was  generally  without  hav-< 
ing  weight  in  the  mind  of  the  jury  against  each  of  the  defendants, 
they  being  sued  as  joint  actors  in  a  fraud  upon  the  plaintiff. 

True,  the  communications  must  be  to  the  professional  adviser 
for  his  information  ;  and  it  may  be  that  if  a  client  chooses  to  speak 
his  mind  to  his  counsel,  in  the  presence  and  hearing  of  persona 
unrelated  to  him  in  the  matter,  that  what  is  said  is  not  privileged: 
We  have  not  to  decide  that  at  this  time.  It  is  claimed  here  that 
what  was  said  by  Batnour  to  Kennedy  was  in  the  presence  of  others. 
In  answer  to  the  preliminary  questions  put  to  Kennedy  he  saitl 
that  others  were  present,  and  he  inferred  that  one  of  them  couitt 
have  heard  the  communication;  but  it  is  not  shown  that  any  othef 
person  than  Batnour  and  Kennedy  heard  this  particular  conversa^ 
tion;  nor  did  the  trial  court  put  its  ruling  upon  that  ground.  The 
testimony  was  admitted,  for  that  Kennedy  said  that  he  was  not 
coansel.  We  are  not  able  to  say  that  the  fact  existed  that  Batnour 
made  his  statement  so  that  others  than  Kennedy  heard  it. 

We  are  therefore  of  the  opinion  that  the  General  Term  should 
have  reversed  the  judgment  in  toto  and  ordered  a  new  trial  for  both 
defendants. 

The  other  exceptions  made  at  the  trial  and  brought  before  us 
by  the  points  of  the  appellant  do  not  show  error. 

The  judgment  of  the  General  Term,  so  far  as  it  affirms  the  judg- 
ment against  the  defendant  Frisbie,  should  be  reversed,  and  a  new 
trial  ordered  for  him  as  well  as  the  defendant  Batnour. 

Judgment  accordingly. 
■  All  concur. 


NorBST  VRB  BapoBnoL^It  has  baen  said  tbat  the  rule  which  prohibits  an  attorney 
from  diBcloiliig  profeaaional  commmilcationB  does  not  arise  from  the  moral  obligation  to 
jjimimttj  a  secret  oonflded  to  him,  nor  from  the  peculiar  power  of  the  court  to  regulate 
thecoodttot  o(  atlomejs  as  officers  of  the  court,  nor  from  any  general  grounds  of  publio 
pdUcj  foftiddlng  <vimfl<Uintijd  commuDioations  to  be  disclosed.  The  rule  is  a  mere  exten- 
akm  of  immunity  of  the  party  to  his  substitute,  the  attorney.  BocAcsCer  City  Bank  ▼. 
Sttydam,  6How.  Ft.  S6A.  The  same  yiew  was  adopted  I^Sbldbi,  J.,  in  WhUino  ▼•  Baimeih 
80  H.  Y.  841,  where  he  said  it  was  **  clear  that  the  priTllege  in  question  is  not  founded 
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npon  any  Idea  of  the  eacrediieaB  of  oonfldential  oommunicatloM,  wheCbar  made  to  aa 
attorney  or  any  other  perM»,  nor  upon  any  pecoUar  poUcj  of  the  law  whkdi  dfattagnMs 
thegeneralbuiineeBof  an  attorney  from  that  of  any  other  daaa  in  the  eommwnt^y ;  hi*  ft 
was  the  result  of  that  rule  of  the  common  law  which  ezcuaed  partiea  from  teaWyfeig  la 
their  own  cases,  and  of  the  necessity,  for  the  oouTenienoe  of  the  public  as  well  •■  the  h&m- 
lit  of  suitors,  of  having  the  business  of  the  courts  conducted  by  professional  men.**  Tkii 
▼iew'however  was  not  adopted  by  the  rest  of  the  court. 

The  pii^nege  extends  to  any  representative  of  the  attorney,  in  oonferenoa 
spondenoe.    Brand  ▼.  Brandy  89  How.  Pr.  198;  Jaekmm  ▼.  FrtneK,  8  Wend.  887  ;  20 
Dec.  609.   And  in  accordance  with  the  above  rule,  a  communication  made  to  aa 
clerk  in  regard  to  a  suit  which  the  attorney  is  proeecnting  for  such  client  is 
the  same  manner  as  if  made  to  the  attorney  in  person.    SQiiey  ▼.  Wagle^  16  N.  T.  180L 

But  it  washeld in  Borneo  ▼.  Harrig,  7  Cush.  574,  that  the  privilege  did  not  estand  to  a 
mere  student  at  law  in  the  attorney's  ofBoe,  not  the  attorney's  derk,  althou^  the  dsst 
supposed  he  was  an  attorney.  Nor  does  It  extend  to  one  not  a  lawjrer,  although  the  parly 
supposed  him  to  be  a  lawyer .    SampU  v.  F)rv&t^  10  Iowa,  266. 

It  has  been  held  that  a  party  who  offers  himself  as  a  witness  on  a  trial  cannot  i  i.f«m  is 
answer  as  to  the  oonOdential  communications  made  to  his  counsd.  Wabwm  v.  fienshow. 
JOl  Mass.  198 ;  s.  c,  8  Am.  Bep.  888.  But  this  is  an  extreme  case,  and  seema  opposed  to 
the  weight  of  authority.  Dui tenhofer  v.  State,  84  Ohio  St.  91 ;  a.  c,  8S  Am.  Bep.  888;  JXlp. 
ler  V.  Beifi^er^  48  Ind.  118 ;  Barker  v.  Kuhn,  88  Iowa.  39~i :  TTemenway  v.  Smith,  28  Yt.  791: 
Bobo  V.  Bri^n,  81  Ark.  867 ;  State  v.  WhiU^  19  Kai:s.  4w ;  s.  o.,  27  Am.  Bep.  la*.  and 
note,  148. 

The  privilege  does  not  apply  to  third  persons  overhearing  comntonlcatioBS  bUwwa 
attorney  and  client.  Hoy  v.  iforrto,  18  Gray,  519;  Jackson  v.  French,  8  Wend.  887;  Oed- 
dard  v.  Oardner^  98  Oonn.  ITie.  Nor  to  the  adverse  party.  LiUU  v.  Jf cITeon,  1  Sandf . 
607  Nor  where  both  parties  are  present.  WMting  ▼.  Barney,  80  N.  T.  800  (so  held  tf 
four  Judges  agahist  three,  and  bv  aU  the  Judges  in  BrttUm  v.  LorenM,  46  id.  61).  Bat  thii 
applies  only  to  such  communicauons  as  were  made  when  both  parties  were  actually  pm> 
ent.  Brand  v.  Brand,  89  How.  Pr.  198.  Nor  does  the  privilege  extend  to  statements  made 
by  athird  person,  at  the  instanoeof  the  party,  to  the  attorney.  Perkins  v.  Quy,  66  Miss.  ISL 

The  relation  of  attorney  and  cUent  must  exist  at  the  time  of  testlf^ng.  Voiuataiy  dh- 
dosures  made  by  a  former  client  after  the  relation  has  ceased,  and  not  elidtad  by  any 
artifice  of  the  attorney,  are  not  privileged,  although  substantially  a  reltemtioD  of  com- 
munications made  while  the  relation  existed,  and  therefore  then  privileged.  Tomiem  ▼. 
flis88, 18  Johns.  408-;  MandeviOe  v.  Cfuemeey,  88  Barb.  886. 

The  relation  must  be  strictly  that  of  attorney  and  client.  Itoeheseer  Otty  Baink  v.  jtar 
dam,  5  How.  Pr.  854.  But  that  relation  need  extend  only  to  the  particular  matlsr ;  then 
need  not  be  a  general  retainer.  Barle  v.  Oroui,  46  Vt  1 18.  Nor  payment  of  fee.  Cnm  v. 
BilKKfUifiOMo.  886. 

The  privilege  applies  only  to  oonununications,  and  not  to  acts  or  traasaetions  with  thM 
persons,  although  the  attorney  attends  professionally.  Coveney  v.  TanmakJU,  1  Hill,  88; 
He6bardv.  Haufir/iton,  TON.  T.  64:  Bandeav.FotM, 481081.  686.  Nor  to  lettsn  writtas 
by  the  attorney  in  pursuance  of  the  client's  instructions.  Beg,  ▼.  BoiDfur,  48  L.  1^ 
(N.  Q.)  446. 

Hie  privilege  however  KppVb&e  to  documents  belonging  to  a  dlent  in  the  lawyer^  1 
It  has  been  held  that  when  a  solicitor  holds  a  document  for  his  dlent,  he  cannot 
the  wlU  of  the  client  be  compelled  to  produce  it,  even  by  a  person  who  has  an  eqinal  Infeer 
est  in  it  with  the  cUent.  Newtm  v.  ChapHn,  10  C.  B.  8S6.  If  the  attorney  permits  Iks 
papers  held  for  the  client  to  pass  out  of  his  hands,  th^  may  be  put  in  evidence  agalasl 
the  client  by  the  party  who  holds  them.  But  an  attorney  having  papers  of  his  dtent  in  his 
possession  in  court,  which  are  required  as  evidence  in  the  case,  is  not  privileged  tron  pro- 
dudog  them  at  least  for  the  purpose  of  identification.  MtteheUr.Sheritr  ef  NewTarK 
?Abb.  Pr.96.  This  however  seems  overruled  by  Brttton  v.  X^nisna,  46  N.  T.  51.  Iberals 
extends  to  a  bUl  in  chancery  sworn  to  but  never  filed.  Bumham  v.  BolMrts,  70  OL  It; 
A«<t«  V.  Potten.  47  Ga.  78. 

"Ibe  privilege  does  not  apply  to  oases  where  the  attorney  learned  of  the  matters  not  as 
•  professional  man,  but  by  personal  observatioa,  and  where  they  wera  not 
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9tm  oeaeta»  thoagfa  the  client  maj  hare  given  the  same  Information.  Davis  ▼.  Waten,  0  M. 
AW.  ail;  OtMbyv.  Berber,  11  Pal.  877;  ^Brandt  t.  .Etein,  17  Johns.  S85;  CfeOUooeheB.  R 
T.  JamcKm,  48  Bl.  SSI. 

The  prlTllege  does  not  extend  to  cases  where  the  advice  was  given  with  a  view  of  break- 
ing the  law,  for  communications  of  this  class  counsel  are  bound  to  disclose.  Bank  v. 
JferMTScitt,  8  Barb.  Ch.  606;  People  v.  Sheriffs  89  Barb.  822;  Graham  v.  People,  68  kt.  488. 
Communications  made  to  an  attorney  at  law,  with  a  view  of  obtaining  bis  assistance  In 
the  oommisBion  of  a  felony,  or  other  crime  malum  in  Ke,  are  not  privileged.  Bank  v. 
Mentreau,  aupra;  People  v.  Blakely,  4  Park.  Cr.  17^. '  In  State  v.  Mewherter^  48  Iowa,  88. 
an  attorney  on  the  trial  of  the  defendant  for  murder  testliled  that  the  defendant  consulted 
his  firm  In  regard  to  a  suit  against  the  deceased,  and  during  the  consultation  made  threats 
against  the  deceased.  It  appearing  that  the  threats  in  no  manner  pertained  to  the  busi- 
neas  of  the  consultation,  held,  that  they  were  not  privileged.  But  the  privilege  extends  to 
cainnttuntcations  made  for  the  purpose  of  getting  aid  and  advice  in  perpetrating  an  act  not 
mahtm  in  «e,  such  as  a  fraud  on  creditors*  Bank  v.  Menereau^  mpra ;  Oartalde  v.  Out' 
ram,  «  L.  J.  Oi.  116;  Ctorttonv.  Ooomte,  88 id.  884 ;  iracAam  v.  Place, 40  Vi  434. 

In  order  that  the  communications  shall  be  privileged  It  is  not  necessary  iluit  they  be 
made  in  a  suit  pending,  or  even  in  contemplation  of  one.  If  made  for  the  purpose  of 
obtaining  the  attomey*s  professional  advice  or  skill  they  are  privileged,  and  he  has  no 
right  to  disdose  them  without  the  consent  of  his  client.  Crmby  v.  Cnisby,  8  Ch.  Sent.  15. 
*'  Hie  foundation  of  this  rule,"  says  Lord  Chancellor  Bbodoham,  **  is  not  on  account  of  any 
particular  importance  which  the  law  attributes  to  the  business  of  legal  professors,  or 
any  particular  disposition  to  afford  them  protection.  But  It  is  out  of  regard  to  the  inter- 
ests of  Justice  which  cannot  be  upholden,  and  to  the  administration  of  Justice  which  can- 
not go  on,  without  the  aid  of  men  skilled  in  Jurisprudence,  in  the  practice  of  the  courts  and 
in  those  matters.**  Lsjuufco,  P.  J.,  in  Bacon  v.  Frishiet  15  Hun,  88,  says :  **The  object  of 
the  rule  is  evidently  to  enable  persons  to  obtain  legal  advice  on  a  free  and  ftall  statement 
of  fteta,  without  the  risk  that  the  statement  will  be  made  evidence  against  them.  And  to 
effect  that  object  it  is  necessaiy  that  every  statement  should  be  privileged  which  is  made 
to  an  attorney  or  counselor  for  the  purpose  on  the  part  of  the  client  of  getting  advice  as  to 
the  law  on  the  facts  stated.  The  motive  of  the  party  who  makes  the  statement  and  the 
character  of  the  party  who  hears  it  make  it  privileged.**  The  contrary  doctrine  was  asserted 
by  SsLnnr,  J.,  in  a  learned  and  elaborate  opinion  In  Whiting  v.  Bameyn  80  N.  Y.  880,  but 
none  of  the  other  Judges  concurred,  and  the  case  was  decided  on  another  ground.  And  in 
Britton  v.  Xorens,  45  id.  57,  Oaovaa,  J.,  said:  *'  The  rule  deducible  from  the  authorities  Is, 
that  all  communicationa  made  by  a  client  to  his  counsel,  for  the  purpose  of  professional 
advice  or  assistance,  are  privileged,  whether  such  advice  relates  to  a  suit  pending,  one 
contemplated,  or  to  any  other  matter  proper  for  such  advice  or  aid.**  And  this  was  con- 
curred in  by  all  the  Judges.   To  the  same  effect,  Iflnet  v.  MorQKin,  L.  R.,  8  Ch.  061. 

The  attorney  may  disclose  the  communications  when  he  has  an  interest  in  the  matter, 
or  the  disckwure  is  necessary  to  protect  his  own  personal  rights.  Rocheeter  (Xtif  Bank  v. 
Snydam,  6  How.  Pr.  854.  And  he  must  disclose  them,  where  he  is  not  only  attorney  but 
par^,  as  when  sununoned  as  a  garnishee,  he  is  asked  if  he  has  not  received  money  from 
hJacUeiit  to  pay  oertahi  debts.    Jeane«  v.  fVidenbery,  8  Fenn  L.  J.  R.  199. 

The  general  rule  in  relation  to  the  client*s  testitying  to  confidential  communications  i8» 
that  whatever  the  lawyer  is  precluded  from  testifying  to  the  client  is  protected  from  dis- 
doalng;  Amemsoy  v.  Antth.  88  Vt.  701;  Ckumee  v.  Piatt,  86  N.  T.800;  16  Abb.  Fr.(N.  8.| 
07;  Bl0ler  v.  Adyher,  48 Ind.  118. 
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Qift — dMiery — (mil. 

The  intestate  placed  bondi  in  two  enrelopee,  indorsing  and  ^ff^^^^  a 
random  that  they  belonged  to  hii  eons  W.  and  J.,  in  apeeified  piopoctioMl 
on  hia  death,  bat  that  the  interest  was  owned  and  reserved  bj  him  dsriiif 
his  life.  He  showed  the  indorsed  packages  to  their  wives,  stating  that  he 
believed  he  had  made  a  valid  disposition  of  the  bonds.  He  then  pot  tad 
kept  them  in  a  safe  in  the  house  of  his  son  W.,  where  he  himself  lived,  tsd 
in  which  safe  W.  also  kept  some  papers,  but  of  which  safe  the  intettitt 
had  practical  control,  and  thej  were  found  there  on  his  death.  He  cat  ^ 
and  used  the  coupons  during  his  lifetime,  and  onoe  gave  a  bond  from  ose 
of  the  packages  to  a  third  person.  He  spoke  of  them  as  the  bonds  of  the 
sons.  The  son  J.  had  no  access  to  the  safe,  and  neither  son  exerdsed  aaj 
control  over  the  bonds  as  against  the  father.  BM^  neither  a  gift  nor» 
declaration  of  a  trust.* 

CLAIM  on  an  administrator's  accounting,  to  the  ownership  of 
bonds.  The  bonds  on  the  death  of  the  intestate  were  fennd 
in  two  enyelopesy  with  indorsed  memoranda  signed  bj  him,  dated 
March  14  and  March  14,  1874,  each  deaoribing  the  bonds  inclosed 
by  numbers,  and  stating  that  certain  of  them  belonged  to  Willum 
H.  Young,  and  the  others  to  John  N.  Young«  **  But  the  inst  to 
become  due  thereon  is  owned  and  reserved  by  me  for  so  long  tt  ^ 
shall  live,  at  my  death  they  belong  absolutely  and  entiiely  to  thMi 
and  their  heirs."    The  opinion  states  other  foots. 

Hezehiah  WatktnSy  for  appellants. 

Homer  A.  Ifelsan,  for  respondent. 

Eapallo,  J.  The  intention  of  Joseph  Yonng,  deoeaaed,  to  pn 
the  bonds  in  controyersy  on  this  appeal  to  his  eon  WiUiam  E 
Young,  reserring  to  himself  only  the  interest  during  his  lifo-tiiiie» 
was  so  clearly  manifested  that  we  have  examined  the  case  with  a 
strong  disposition  to  effectuate  that  intention  and  sustain  the  gift 
if  possible. 

•  See  Gmutfe  ▼.  ^eto  BecVVird  Irut. /or  Sai)(fi0B  (US  Maaa  190),  as  An^ 
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The  transaction  ia  sought  to  be  sustained  in  two  aspects.  First 
as  an  actual  executed  gift;  and  secondly,  as  a  dechuration  of  trust. 
These  positions  are  antagonistic  to  each  other,  for  if  a  trust  was 
created,  the  possession  of  the  bonds  and  the  legal  title  thereto 
remained  in  the  trustee.  In  that  case  there  was  no  delivery  to  the 
donee,  and  consequently  no  valid  executed  gift,  while  if  there  was 
a  valid  gift,  the  possession  and  legal  title  must  have  been  trans« 
ferred  to  the  donee,  and  no  trust  was  created.  As  each  of  these 
theories  thus  necessarily  excludes  the  other,  they  must  be  separately 
considered. 

To  establish  a  valid  gift  a  delivery  of  the  subject  of  the  gift  to 
the  donee  or  to  some  person  for  him,  so  as  to  divest  the  possession 
and  title  of  the  donor,  must  be  shown,  and  the  first  question  which 
arises  under  the  peculiar  circumstances  of  this  case  is  whether  it  is 
practicable  to  make  a  valid  gitiinpriBseniiot  an  instrument  secur- 
ing the  payment  of  money,  reserving  to  the  donor  the  accruing 
interest,  and  if  so  by  what  means  this  can  be  done.  The  purpose  of 
such  a  gift  may  undoubtedly  be  accomplished  by  a  proper  transfer 
to  a  trustee,  and  perhaps  by  a  written  transfer  delivered  to  the 
donee,  but  the  question  now  is,  can  it  be  done  in  the  form  of  a  gift 
without  any  written  transfer  delivered  to  the  donee,  and  without 
creating  any  trust  I  can  conceive  of  but  one  way  in  which  this  is 
possible,  and  that  is  by  an  absolute  delivery  of  the  security  which  is 
the  subject  of  the  gift  to  the  donee,  vesting  the  entire  legal  title  and 
possession  in  him  on  his  undertaking  to  account  to  the  donor  for  tiu^ 
interest  which  he  may  collect  thereon.  But  if  the  donor  retains  the 
instrument  under  his  own  control,  though  he  do  so  merely  for  tlie 
purpose  of  collecting  the  interest,  there  is  an  absence  of  the  complete 
deliveiy  which  is  absolutely  essential  to  the  validity  of  a  gift.  A 
gift  cannot  be  made  by  creating  a  joint  possession  of  donor  and 
donee,  even  though  the  intention  be  that  each  shall  have  an  interest 
in  the  chattel,  especially  where,  as  in  this  case,  the  line  of  division 
between  these  interests  is  not  ascertainable.  The  reservation  of 
the  interest  on  the  bonds  to  the  donor  was  for  an  uncertain  period, 
that  is  during  his  life-time,  and  until  his  death  it  was  impossible 
to  determine  the  precise  proportion  of  the  money  secured  by  the 
bonds,  to  which  the  donee  was  entitled. 

If  therefore  the  donor  retained  the  custody  of  the  bonds  for  the 
purpose  of  collecting  the  accruing  interest,  or  even  if  they  were 
placed  in  the  joint  custody  or  possession  of  himself  and  the  donee, 
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there  was  no  sufficient  ^dliyery  to  oonstitnte  a  gift«  But  if  an  ab- 
solate  delivery  of  the  bonds  to  the  donee,  with  intent  to  pass  the 
title,  was  made  out,  the  donor  reserving  only  the  right  to  look  to 
the  donee  for  the  interest,  the  transaction  may  be  snstained  as  sn 
executed  gift    Doty  v.  WilUon^  47  N.  Y.  580. 

This  brings  ns  to  an  examination  of  the  evidence.  The  written 
memoranda  attached  by  the  donor  to  the  envelopes  containing  the 
bonds  evinced  his  intention  to  make  a  present  gift  to  the  respond- 
ent of  an  interest  in  the  bonds,  and  shows  that  the  disposition  was 
not  intended  to  be  of  a  testamentary  character.  He  declares  that 
the  bonds  are  owned  by  William  H.  Young,  but  the  interest  to  be- 
come due  on  the  same  is  owned  and  reserved  by  the  donor  for  so 
long  as  he  shall  live,  and  that  at  his  death  the  bonds  aie  owned  by 
the  donee  '^absolutely  and  entirely''  in  one  case,  and  '^wholly  and 
entirely"  in  the  other.  There  are  some  verbal  differences  in  the 
two  memoranda,  but  the  purport  of  both  is  the  same.  They  both 
express  in  the  same  words  that  the  interest  to  become  dae  on  the 
bonds  is  '^  owned  and  reserved  "  by  the  donor  for  so  long  as  he  shall 
live,  and  that  the  bonds  are  not  to  belong  *' wholly "  or  ^abso- 
lutely "  to  the  donees  till  after  his  death. 

The  exhibition  of  these  memoranda  to  the  wife  of  the  donee,  and 
the  declarations  of  the  donor,  show  that  what  he  had  thnsdonewaa 
in  pursuance  of  a  settled  purpose  and  that  he  believed  that  he  had 
made  a  valid  disposition  of  the  bonds  according  to  the  memonmda, 
but  they  do  not  satisfy  the  requirement  of  an  actual  delivery. 

The  evidence  touching  the  point  of  delivery  is,  that  the  decased, 
for  several  years  before  his  death,  resided  at  the  house  of  his  son 
William  11.  Young,  where  there  was  a  safe  which  had  formerly  be- 
longed to  the  deceased,  but  which  he  is  said  to  have  presented  to 
his  grandson  James  C.  Young,  a  son  of  William  H.,  reserving  to 
himself  the  right  to  use  the  safe,  and  in  fact  nsing  it  as  a  place  of 
deposit  for  his  valuable  papers.  That  William  H.  Young  alao  kept 
papers  in  the  same  safe,  but  rarely  went  to  it  himself,  the  deceased 
being  in  the  habit  of  depositing  therein  for  him  such  things  as  be 
desired,  and  removing  them  for  him  at  his  request 

The  upper  part  of  this  safe  was  divided  into  pigeon-holes^  when 
the  deceased  usually  kept  his  papers  and  was  in  the  habit,  up  to 
the  time  of  the  transaction  now  in  question,  of  keeping  the  bonda 
in  tiontioversy.    The  lower  part  of  the  safe  was  divided  into  higer 
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open  compartments,  one  of  which  had  been  appropriated  as  the  re* 
ceptacie  of  the  papers  of  William  H.  Youug. 

After  affixing  to  the  two  envelopes  in  which  the  bonds  were  con- 
tained the  memoranda  showing  the  dispositions  in  favor  of  his 
sons  William  H.  Yoang  and  John  N.  Yonug,  and  after  exhibiting 
these  memoranda  to  the  respective  wives  of  the  donees,  the  deceased 
replaced  the  two  packages  of  bonds  in  this  safe,  and  after  his  death 
they  weie  found,  not  in  the  pigeon-hole  where  they  had  formerly 
been  kept,  but  in  the  compartment  where  William  H.  Young's 
papers  were  kept  After  the  memoranda  had  been  made,  the 
bonds  were  generally  kept  in  that  compartment,  but  the  deceased 
had  been  seen  by  William  H.  to  put  them  in  the  pigeon-holes,  and 
take  them  out  with  the  indorsements  on. 

On  the  i»  <  «^ion  of  exhibiting  the  packages  of  bonds  and  the  in- 
dorsemeutd  to  Mrs.  William  EL  Young,  the  deceased  asked  her  to 
take  them  in  her  hands  and  see  what  he  had  written  on  them.  But 
this  was  not  intended  as  a  delivery  to  her,  for  she  asked  him  whether 
he  wanted  her  to  take  them  and  put  them  up  and  he  said  no. 
After  having  thus  exhibited  them  he  took  them  back  and  placed 
them  in  the  safe.  The  memoranda  were  made  on  the  14th  of  March, 
1874.  The  testator  died  November  12, 1875.  In  the  meantime 
installments  of  interests  on  the  bonds  became  due.  The  deceased 
cut  off  the  coupons,  and  on  some  occasions  William  H.  Young 
assisted  him  in  so  doing,  but  William  H.  testified  that  he  never  as- 
serted any  ownership  over  the  bonds  as  against  his  father.  And  the 
testimony  shows  that  they  were  at  all  times  under  the  control  of 
the  deceased,  although  William  H.  Yonng  and  his  son  James  G. 
Young  also  had  access  to  the  safe.  Those  three  however  were  the 
only  persons  having  access  to  the  safe  and  it  does  not  appear  that 
John  N.  Young,  the  other  donee  named  in  the  memoranda,  ever  had 
any  control  over  the  bonds  or  access  thereto.  It  was  also  shown 
that  after  the  alleged  gift,  when  solicited  for  a  loan,  the  deceased 
said  that  he  supposed  he  might  with  the  boys'  consent  take  some 
of  their  bonds.  Also  that  he  called  the  attention  of  his  grandson 
James  C.  Young  to  the  memoranda  and  said,  ''you  see  what  I  have 
done  with  them.''  That  he  declared  to  a  witness,  Benjamin  Orant 
that  what  he  had  left,  he  had  given  to  William  and  Newton.  That 
in  September,  1875,  he  took  from  one  of  the  envelopes  a  bond  of 
$1,000,  being  one  of  those  stated  in  the  memorandum  indorsed  to 
belong  to  John  N.  Young,  and  gave  it  to  a  third  party,  but  it  also 
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appested  that  he  had  before  makiDg  the  memorandam  pmeated 
John  N.  Young  with  $1,000. 

This  is  the  substance  of  all  the  testimony  by  which  a  deliTeiy  to 
the  donee  is  sought  to  be  established.  It  shows  that  the  deceased 
at  no  time  parted  with  the  possession  or  control  of  the  bonds,  bat 
merely  confirms  the  intention  expressed  in  the  memoranda.  The 
change  of  the  position  of  the  bonds  in  the  safe  where  they  were  kept 
from  the  pigeon-hole  to  the  coinpartnient,  might  have  been  signifi- 
cant had  William  H.  been  the  only  donee,  and  had  the  intended 
gift  been  unaccompanied  by  any  reservation.  But  under  the  exist- 
ing circumstances  it  cannot  be  construed  in  to  a  delivery  of  the  boad» 
In  the  first  place,  part  of  the  bonds  were  stated  in  the  memonmdi 
to  be  given  to  William  H.  and  part  to  John  N.  Young.  The  inteo- 
tion  of  the  donor  toward  each  of  his  sons  was  the  same.  Yet  no 
attempt  appears  to  have  been  made  to  effect  atiy  sort  of  delivery  to 
John  N.  Moreover,  the  form  ol.  the  intended  gift  shows  that  no 
immediate  delivery  could  have  been  contemplatedby  the  deceased. 
The  jnomorandum  on  each  envelope  says  that  the  inteieBts  to  be 
dome  due  on  the  bonds  is  "owned  uiid  reserved '^  by  the  donor- 
This  interest,  up  to  the.  dates  of  the  maturity  of  the  bondi  re- 
spectively, was  represented  by  coupons  attached  to  the  bondsL  It 
clearly  could  not  have  been  intended  to  deliver  them,  for  so  maoy 
of  them  ad  might  become  due  durinjg  the  life  of  the  donor  were  re- 
served from  the  gift,  as  the  interest  was  expressly  declared  to  be 
^'^ owned"  by  the  donor,  and  not  parted  with.  The  possession  of 
these  coupons  was  necessary  to  enable  him  to  collect  the  interest, 
and  he  availed  himself  of  it  for  that  purpose  from  time  to  time. 
No  intention  was  manifested  to  deliver  up  these  vouchers,  and  look 
to  the  donees  for  the  interest.  No  division  of  the  coupons  could 
be  made,  for  the  period  of  the  donor's  life  was  uncertain  ;  and 
further,  if  all  the  coupons  were  retained  by  the  donor,  ihej  might 
liot  represent  the  entire  interest  reserved  by  him.  The  bonds 
matured  in  1887  and  1888,  and  some  were'  redeemable  earlier ; 
and  if  he  had  lived  until  the  maturity  of  the  bonds,  or  until  the 
United  States  bonds  were  called  in  by  the  government^  as  they 
were  liable  to  be,  the  donees  would  not  then  have  been  enti- 
tled to  the  possession  of  the  bonds  or  their  proceeds.  The  reserrap 
tion  accompanying  the  gift  would  entitle  the  donor  to  possession  of 
the  fund.  The  intention  of  the  donor,  as  deducible  from  the 
memoranda  and  the  evidence,  was,  not  to  part  with  his  title  to  the 
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accraing  interest,  but  to  keep  the  bonds  and  collect  the  interest  for 
his  own  use  till  he  should  die;-  and  that  then,  and  not  before,  his 
sons  should  have  possession  of  them  and  own  them  absolutely. 
Tlmt  although  he  meant  that  their  right  to  this,  interest  in  remain- 
der should  be. Tested  and  irreyoo4ble  from  theiimis  of  thesupposed 
^fty  yet. that  at  no  time  during  his  life  did  the'donees  have  exclu- 
sive possession  of  the  bonds  or  the  legal  right  to  such  possession. 

The  declarations.of  the  donor  .that  he  hadgiven  the  bonds  to  his 
sous  nkttst  be. understood  aiS  referring  to  thje  qualified. gift  which  he 
intended  to  make.  There  is  nothing  to  indicate  that  he  ever  relin- 
quished, his  right  to  the  interest,  and  all  the  cir  umstances.  of  the 
case  show  that  he  could  .not  have  intended  (o  admit  thM  he  had 
made  ap  absolute  gift,  free. from  the  qualification  expressed  in  the* 
memonimda.  The  ca9es.  of.  ffrangiac  v.  Ard^n^lO  Johns. /$95; 
Davis  y.  DavtSy  S  Nott  &  MeOord,  226,  and  kindred  caoes,  conse- 
<]ueQtJy  have  no4ipplipation.  •  The  principle  of  those  cases  was  apr 
plied  in  the  late. case  of  TVow  y.  Shannon,  78  N.  Y,  446,  but  in  tljat 
case,  the  gif t  wres  intended  to.  be  ab9olute.  No  qUa1ificatipn.WA.«i 
i|ttap.hed  to  it,  and  the.  bonds  were  placed  ^here  they  were  acoessi- 
^1e  to  th^  dpnee  and  he  h^d  himself  collected  the,  interest  for  his 
own;  use.  There  was  nothing  inconsistent  with  a  full  delivery,  but 
there  was  no  direct  evidence  of  snch  delivery,  and  the  admissions 
of  the  donor  that  she  had  given  the  bonds  and  they  belonged  to  the 
donee,  were  received,  and  weight  giv$n  to  theni,  as  some  evidence 
from  which  the  jury  .might  infer  that  the  gift  had  been  con^pleted 
by  an  absolute  delivery,  -  , 

It  is  impossible  to  sustain  this  as  an  executed  gift,  without  abro- 
gating the  rule  that  delivery  is  essential  to  gifts  of  chattels  in^^r 
vivos. ,  It  is  an  elementary  rule  that  such  a  gift  cannot  be  mad^  to 
take  effect  in  possession  in  futuro.  Such  a  transaction  amounts 
onjy  to  a  promise  to  make  a  gift,  which  is  nudum  pachtm.  .  Pitts 
T.  Jfangum,  2  Bail.  588.  There  must  be  a  delivery  of  possession 
»ith  a  view  to  pass  a  present  right  of  property.  ^'  Any  gift  of  chat- 
tels which  expressly  reserves  the  use  of  the  property  to  the  donor 
for  a  certain  period,  or  (as  commonly  appears  in  the  cases  which 
the  courts  have  had  occasion  to  pass  upon)  as  long  as  the  donor 
shall  live,  is  ineffectual."  2  Schouler  Pers.  Prop.  118,  and  cases 
oited;  Vass  v.  Hicks,  3  Murphey,  494.  This  rule  has  been  applied 
even  where  the  gift  was  made  by  a  written  instrument  or  deed  pur- 
porting to  tranrfer  the  title,  but  containing  the  reservation.    Sut'f 
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ton^8  Executor  y.  JBiaUaweU,  2  Dev*  186 ;  Lance  y.  Lance^  5  Jones  L 
413.  The  only  qnoBtipn  remaining  therefore  is  whether  a  Tslid 
declaration  of  tmst  is  made  out 

The  tmst  contended  for,  if  put  into  words,  would  be  that  the 
donor  should  hold  the  bonds  and  their  proceeds  for  his  own  benefit 
daring  his  life  and  to  the  use  of  the  donees  from  the  time  of  hiE 
own  death. 

'  Of  course  no  trust  was  created  of  the  interest  for  the  donor's  own 
life,  for  he  was  the  legal  owner  of  the  income  of  the  bonds,  and 
never  parted  with  this  right  —  nor  could  he  beat  the  same  time 
trustee  and  cesiui  que  trust.  The  trust  then  would  be  to  hold  to 
the  use  of  the  donees  an  estate  in  remainder  in  the  bonds,  which 
'should  vest  in  possession  in  the  donees  at  the  time  of  his  death. 

The  difficulty  in  establishing  such  a  trust  is  that  the  donor  did 
not  undertake  or  attempt  to  create  it,  but  to  vest  the  remainder 
directly  in  the  donees.  Assuming^  for  the  purposes  of  the  arguraeat, 
that  he  might  have  created  such  a  trust  in  himself,  for  the  benefit 
of  his  sons,  and  further,  that  he  might  have  done  so  hy  simply  sign* 
ing  a  paper  to  that  effect  and  retaining  it  in  his  own  poflBession, 
without  ever  having  delivered  it  to  the  donees,  or  any  one  for  them, 
yet  he  did  not  do  so.  He  simply  signed  a  paper  certifying  that 
the  bonds  belonged  to  his  sons.  He  did  not  declare  that  he  held 
them  in  trust  for  the  donees,  but  that  they  owned  them,  subject  to 
the  reservation,  and  were  at  his  death  to  have  them  absolutely.  If 
this  instrument  had  been  founded  upon  a  valuable  consideration, 
equity  might  have  interfered  and  effectuated  its  intent  by  compell- 
ing the  execution  of  a  declaration  of  trust,  or  by  chaiging  the 
bonds,  while  in  his  hands,  with  a  trust  in  favor  of  the  equitable 
owner.  Day  v.  Roth,  18  N.  Y.  448.  But  it  is  well  settled  that 
equity  will  not  interpose  to  perfect  a  defective  gift  or  voinntaiy 
settlement  made  without  consideration.  If  legally  made  it  wiQ  be 
upheld,  but  it  must  stand  as  made  or  not  at  all.  When  therefore 
it  is  found  that  the  gift  which  the  deceased  attempted  to  make 
failed  to  take  effect  for  want  of  delivery  or  a  sufficient  transfer,  and 
it  is  sought  to  supply  this  defect  and  carry  out  the  intent  of  tiie 
donor  by  declaring  a  trust  which  he  did  not  himself  declare,  we  am 
encountered  by  the  rule  above  referred  to.  Story's  Eq.  706,  787, 
793,  b.  c.  d.;  Antrobua  v.  Smith,  12  Yes.  39,  43 ;  Edtoarde  x.  Jwet, 
1  My.  &  Cr.  226 ;  7  Sim.  325;  Price  v.  Prtee,  8  Eng.  L.  &  Bq.  281; 
Hughes  t.  Stubbs,  1  Hare,  476.    It  is  established  as  unqnestionable 
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law  that  a  ooartof  equity  cannot  b;  itsanthority  render  that  gift 
perfect  which  the  donor  has  left  imperfect,  and  cannot  conyert  an 
imperfect  gift  into  a  declaration  of  trust  merely  on  account  of  that 
imperfection.  Heartley  y.  Nichohon^  44  L.  J.  Ch.  App.  (N.  S.) 
279«  It  has  in  some  cases  been  attempted  to  establish  an  exception 
in  fator  of  a  wife  and  children  on  the  ground  that  the  moral  obli- 
gation of  the  donor  to  Jprovide  for  them  constituted  what  was 
called  a  meritorious  consideration  for  the  gift,  but  Judge  Story 
(2  £q.  Jur.,  §  987,  and  vol.  1,  §  433)  says  that  that  doctrine  seems 
now  to  be  overthrown,  and  that  the  general  principle  is  established 
that  in  no  case  whatever  will  courts  of  equity  interfere  in  favor  of 
mere  volunteers^  whether  it  be  upon  a  voluntary  contract  or  a  cov- 
enant, or  a  settlement,  however  meritorious  may  be  the  considera' 
tion^  and  although  the  beneficiaries  stand  in  the  relation  of  a  wife 
or  child.  HoUotoay  v.  Beadingtan,  8  Sim.  325;  Jefferys  v.  Jefferys, 
1  Ciaig  &  Phillips,  138, 141. 

These  positions  are  sustained  by  many  authorities.  To  create  a 
trust  the  acts  or  words  relied  upon  must  be  unequivocal,  implying 
that  the  person  holds  the  property  as  trustee  for  another.  Martin 
Y.  Funk,  75  N.  Y«  134;  s.  o.,  31  Am.  Rep.  446;  per  Ohurgh,  0.  J. 
Though  it  is  not  necessary  that  the  declaration  of  trust  be  in  terms 
explicit^  the  donor  must  have  evinced  by  acts  which  admit  of  no 
other  interpretation  that  such  legal  right  as  he  retains  is  held  by 
him  as  trustee  for  the  donee.  Heartley  v.  Nicholson,  44  L.  J.  Gh. 
App.  (N.  S.)  277,  per  Bacok,  V.  0.  The  settler  must  transfer  the 
property  to  a  trustee,  or  declare  that  he  holds  it  himself  in  trust. 
Milray  v.  Lord,  4  De  O.  F.  &  J.  264,  per  Lord  Eniqht  Bruce. 
In  cases  of  voluntary  settlements  or  gifts  the  court  will  not  impute 
a  trust  where  a  trust  was  not  in  fact  the  thing  contemplated. 
The  distinction  between  words  importing  a  gift  and  words  creating 
a  trust  is  pointed  out  by  Sir  Geo.  Jessel  in  Richards  v.  Delbridge, 
L.  R,  18  Eq.  Gas.  11,  as  follows:  ^^The  making  a  man  trustc(> 
inTolyes  an  intention  to  become  a  trustee,  whereas  words  of  gift 
show  an  intention  to  give  over  property  to  another,  and  not  to 
retain  it  in  the  donor's  hands  for  any  purpose,  fiduciary  or  other- 
wise.*' 

The  words  of  the  donor  in  the  present  case  are  that  the  bonds. 

are  owned  by  the  donees,  but  that  the  interest  to  accrue  thereon  is. 

owned  and  reserved  by  the  donor  for  so  long  as  be  shall  live,  and  at 

his  death  they  belong  absolutely  to  the  donees.    No  intention  is 
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here  ezpreeaed  to  hold  anj  legal  title  to  the  bonds  in  trust  for  the 
donees.  Whatever  interest  was  intended  to  be  vested  in  them  wu 
transferred  fco  them  directly,  subject  to  the  reservation  in  &Tor  of 
the  donor  during  his  life,  and  free  from  that  reservation  at  bU 
death.  Nothing  was  reserved  to  the  donor  to  be  held  in  tnut  or 
otherwise,  except  his  right  to  the  accruing  interest  which  should 
become  payable  dnring  his  life.  It  could  only  be  by  reformnig  or 
supplementing  the  language  used,  that  a  trust  could  be  crested, 
and  this,  as  has  been  shown,  will  not  be  done  in  case  of  a  volantarj 
settlement  without  consideration.  There  are  two  English  caeo, 
where  indeed  the  circumstances  were  much  stronger  in  &vorof  the 
donees  than  in  the  present  case,  which  tend  to  sustain  the  positioD 
that  a  settlement  of  this  description  may  be  enforced  in  eqnitj  bj 
constituting  the  donor  trustee  for  the  donee.  They  are  Morgan  ▼. 
MaUMon,  L.  R.,  10  Eq.  Cas.  475,  and  liidiardson  v.  RickardwL 
L.  R.,  3  Eq.  Gas.  686.  In  the  first  of  these  cases,  Morganr.lUli' 
WHf  L.  R.,  10  Eq.  Oas.  475,  the  intestate  signed  and  delivered  to 
Dr.  Morris  a  memorandum  in  writing :  ''  I  hereby  give  and  make 
over  to  Dr.  Morris  one  India  bond,"  but  did  not  deliver  the  bond. 
Sir  John  Roicilly  sustained  this  gift  as  a  declaration  of  tmst 
The  case  is  referred  to  by  Chubgh,  G.  J.,  in  Martin  v.  Funk^  ss  in 
extreme  case.  In  Richardson  v.  Richardson^  an  instrument  pur- 
porting to  be  an  assignment,  unsupported  by  a  valuable  oondderadoD 
was  upheld  as  a  declaration  of  trust  In  speaking  of  these  cssee  m 
Richards  v.  Dalbridge,  L.  R.,  18  Eq.  Gas.  11,  Sir  Gbo.  Jbbbel,  M.R> 
says  :  *^  If  the  decisions  of  Lord  Romilly  (in  Morgan  v.  JfisflnMi), 
and  of  v.  G.  Wood  (in  Richardson  v.  Richardson)  were  right,  th«t 
never  could  be  a  case  where  the  expression  of  a  present  gift  wonM 
not  amount  to  an  effectual  declaration  of  trust''  And  it  may  be 
added  that  there  never  could  be  a  case  where  an  intended  gift, 
defective  for  want  of  delivery,  could  not,  if  expressed  in  writing, 
be  sustained  as  a  declaration  of  trust  Both  of  the  cases  cited  :ire 
now  placed  among  overruled  cases.  Fisher  Ann.  Dig.  (1873  and 
1874),  24,  25.  In  Moore  v.  Moore,  43  L.  J.  Gh.  App.  (N.  S.),  623, 
Hall,  V.  G.,  says:  ''I  think  it  very  important  indeed  to  keeps 
clear  and  definite  distinction  between  these  cases  of  imperfect  gifts, 
and  cases  of  declarations  of  trust;  and  that  we  should  not  extend 
beyond  what  the  authorities  have  already  established,  the  doctrine 
of  declarations  of  trust,  so  as  to  supplement  what  would  otherwise 
be  mere  imperfect  gifts."    If  the  settlement  is  intended  to  bt 
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effectuated  by  gift,  the  court  will  not  give  effect  to  it  by  constniing 
it  as  a  trust  If  it  is  intended  to  take  effect  by  transfer,  the  court 
will  not  hold  the  intended  transfer  to  operate  as  a  declaration  of 
trusty  for  then  every  imperfect  instrument  would  be  made  effectual 
by  being  conyerted  into  a  perfect  trust  Milroy  v.  Lard,  4  De  G. 
F.  ft  J.  264. 

The  case  of  Martin  v.  Funk  and  kindred  eases  cannot  aid  the 
respondent  In  all  those  cases  there  was  an  express  declaration  of 
trust  In  the  one  named  the  donor  deliyered  the  money  to  the 
bank,  taking  back  its  obligation  to  herself  in  the  character  of 
trustee  for  the  donee;  thus  parting  with  all  beneficial  interest  in 
the  fund,  and  haying  the  legal  title  vested  in  her  in  the  character 
of  trustee  only.  No  interposition  on  the  part  of  the  court  was 
necessary  to  confer  that  character  upon  her ;  nor  was  it  necessary 
by  construction  or  otherwise  to  change  or  supplement  the  actual 
transaction.  None  of  the  difficulties  encountered  in  the  present  case 
stood  in  the  way  of  carrying  out  her  intention.  It  was  capable  of 
being  executed  in  the  form  in  which  it  was  expressed. 

The  question  whether  a  remainder  in  a  chattel  may  be  created 

and  given  by  a  donor  by  carving  out  a  life  estate  for  himself  and 

transferring  the  remainder,  without  the  intervention  of  a  trustee, 

is  learnedly  discussed  in  the  appellant's  brief ;  but  the  views  we 

have  expressed  renderitumiecessarytopursue  that  inquiry.     We 

are  satisfied  that  it  is  impossible  to  hold  that  the  facts,  as  they 

appear,  establish  a  valid  transfer  of  any  interest  in  the  bonds  in 

question  to  the  donee,  and  that  the  attempted  gift  cannot  be  sus* 

t^ned  as  a  declaration  of  trust    It  follows  that  the  judgment  of 

the  General  Term  must  be  reversed,  and  the  decree  of  the  surrogate 

aflirmed.     Costs  of  all  the  parties  in  this  court  and  in  the  Supreme 

Oourt  to  be  paid  out  of  the  estate. 

Judgmmi  reversed. 
AH  concur. 


Jbssup  t.  Oabksoxb. 

(80  N.  T.  441.) 

OomUg — eomiruaion  of  atatuU  ^  tmaiher  BkUe. 

Am  aslloii  was  Inoaght  in  New  York,  to  render  a  stodkholder  of  an  Iowa  cor 
poratioii  Indiyldaallj  liable  for  a  debt  of  the  corporation  on  aooonnt  of  the 
failore  to  file  the  articles  of  incorporation  in  the  office  of  the  secretary  of 
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State,  aa  reqaired  bj  the  Iowa  law  in  the  case  of  all  oorporatiooa  ezeepi 
lailroad  companies.  The  statute  provided  this  remedj  after  ezeeiitaos 
should  be  returned  unsatisfied  against  the  corporation.  The  Iowa  SnpicoM 
Ck>nrt  in  a  similar  action  against  another  stockholder  of  the  same  oorpontka 
had  held,  bj  a  divided  court,  after  the  commencement  of  this  actioD,  that 
the  filing  was  not  requisite  because  the  corporation  in  questioii  "wmb  a  rul- 
road  company.  No  Judgment  had  been  obtained  against  the  oorpoiatioa. 
HM,  that  Uds  action  could  not  be  maintained. 

ACTION  upon  promissory  notes.    The  opinion  states  the  facta. 
The  plaintifl  had  judgment  below. 

Jamei  Mmoti,  for  appellants. 

Joseph  H»  ChoatBy  for  respondents.  The  special  proTisions  of 
the  Iowa  statute  contained  in  §§  1172,  1178  and  1174^  can  form  do 
obstacle  to  the  exercise  of  jurisdiction  by  this  court  to  enforce  the 
personal  liability  of  the  stockholders  here  asserted.  Corning  t.  Mc- 
OuUoughy  1  N.  Y.  56.  The  courts  of  this  State  are  not  bound  to 
follow  the  decision  of  the  Iowa  court  Firsi  Nai.  Bank  of  Iowa  t. 
Davies,  43  Iowa,  435;  Hoyt  v.  Sheldon,  3  Bosw.  302 ;  Buix  t.  OUg  of 
Muscatiney  8  Wall.  575;  Von  Hoffman  t.  City  of  Quincg,  4  id.  53d; 
Rowan  y.  Runnels,  5  How.  134 ;  Ohio  Life  Ins,  and  Tr.  Co.  t.  A- 
boU,  16  id.  431,  446;  Celpcke  y.  City  of  Dubuque,  1  WalL  175; 
Chicago  v.  Sheldon,  9  id.  50;  City  y.  Lamson,  9  id.  477,  585 ;  Lee 
County  Y,  Rogers,  7  id.  181. 

MiLLEBy  J.  This  action  was  brought  against  the  defendants, 
upon  certain  promissory  notes  made  and  issued  in  the  name  of  the 
Davenport  Railway  Construction  Company,  for  railroad  iron  de 
liyered  to  the  said  company.  The  company  was  intended  to  be  id- 
corporated  under  the  laws  of  the  State  of  Iowa,  and  proceedings 
were  taken  for  that  purpose;  but  it  is  alleged  that  they  were  not  in 
accordance  with  the.proyisions  of  the  statutes  relating  to  that  sub- 
ject ;  that  by  reason  of  a  non-compliance  therewith  they  failed  ts 
accomplish  the  object  intended,  and  that  in  consequence  thereof 
the  defendants,  who  were  stockholders  of  the  proposed  corporation, 
became  individually  liable  for  the  debts  of  the  company,  induding 
the  demand  which  is  now  the  subject  of  oontroyersy. 

The  laws  of  the  State  of  Iowa  provide  that  persons  may  associati 
themselves  and  become  incorporated  for  the  transaction  of  any  law- 
ful  business;  and  it  is  declared  by  the  Revised  Code,  ch.  52,  Lawi 
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of  1860,  as  amended  by  ch.  172,  Laws  of  1870,  §  1152,  that  '*  pre- 
vious to  commencing  any  business,  except  that  of  their  own  organi- 
sation, they  must  adopt  articles  of  incorporation,  which  mnst  be 
recorded  in  the  office  of  the  recorder  of  deeds  of  the  county  where 
the  principal  place  of  business  is  to  be,  and  in  the  office  of  the  sec- 
retary of  State,  in  a  book  kept  for  that  purpose. "  Provision  is  also 
made  for  the  publication  of  notice  (§§  1154,  1155);  and  by  section 
1156  '^  the  corporation  may  commence  business  as  soon  as  the  arti- 
cles are  filed  in  the  office  of  the  recorder  of  deeds,  and  their  doings 
;diall  be  valid,  if  the  publication  in  the  newspaper  is  made  and  the 
copy  filed  in  the  office  of  the  secretary  of  State  within  three  months 
from  such  filing  in  the  recorder's  office/'  By  a  further  provision 
(§  1166)  the  individual  property  of  the  stockholders  is  made  liable 
for  corporate  debts  in  .case^f  a  failure  to  comply  .with  the  forego- 
iug  requisitions. 

The  proof  upon  the  trial  established  that  the  defendants  in  seek* 
ing  to  organize  a  corporation  omitted  to  file  the  articles  of  incorpo- 
ration in  the  office  of  the  seoret-ary  of  State  within  three  months 
after  the  filing  of  the  same  in  the  recorder's  office,  but  that  they 
were  so  filed  more  than  four  months  prior  to  the  commencement  of 
this  action.  The  claim  of  the  plaintiffs  is,  that  by  the  omission  to 
file  as  required  according  to  the  law  of  Iowa,  and  by  well-efl[tablished 
rules,  the  defendants  acted  without  any  authority  as  a  body  corpo- 
rate under  the  laws  of  that  State,  and  became  and  were  liable  for 
the  debts  and  liabilities  incurred  by  the  company. 

As  the  question  involved  arises  under  the  statutes  of  Iowa,  the 
liability  of  the  defendants  depends  upon  the  construction  to  be 
placed  upon  those  statutes.  The  questions  to  be  determined  are: 
First,  whether  certain  provisions  of  the  Iowa  Code  apply  to  a  cor- 
poration of  this  description  or  it  is  excepted  therefrom;  and  second, 
whether  a  failure  to  comply  with  the  provisions  requiring  certain 
conditions  to  be  observed  in  organizing  a  corporation  renders  it  in- 
valid and  imposes  a  personal  liability  upon  the  corporators  and 
stockholders.  In  determining  the  interpretation  to  be  placed 
upon  the  statutes  of  a  State  it  is  important  to  ascertain  whether 
the  courts  of  the  State  where  they  were  enacted  have  considered 
the  subject,  and  the  construction,  if  any,  which  has  been  placed 
upon  them.  If  the  courts  of  Iowa  have  passed  upon  the  question 
now  presented  the  courts  of  this  State  ordinarily  would  feel  bound 
to  respect  the  decision  thus  made  and  should  not  reconsider  the 
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subject*  so  as  to  decide  de  novo  whether  the  adjudication  wu 
erroneous  and  should  be  disregarded.  This  course  has  been  sob- 
stantially  pursued,  we  thitik,  in  the  State  and  Federal  coorts,  and 
any  other  or  different  rule  would  lead  to  confusion,  operate  injuri- 
ously in  many  cases,  and  would  be  in  direct  hostility  to  the  comity 
which  is  due  to  the  authority  and  power  which  is  conferred  upon 
the  lawfully  constituted  tribunals  of  a  sovereign  State.  If  a  statute 
existing  in  the  State  of  New  York,  which  had  been  interpreted  by 
the  highest  tribunal  having  jurisdiction  in  this  State,  in  such  s 
case  could  be  construed  difFerently  in  another  State,  individaali 
who  might  be  subject  to  its  operation  would  have  no  security 
against  a  different  construction  elsewhere,  and  thus  liabilities 
might  be  incurred  which  were  never  contemplated  by  the  legisla- 
ture of  the  State  which  passed  the  statute,  and  great  in  juatice  done. 
Any  such  a  rule  enforced  in  different  States  according  to  the  kt 
loci  would  be  an  infringement  upon  the  rights  of  individuals,  aod 
at  war  with  the  policy  of  the  law  that  no  man  should  be  subject  to 
liability  at  the  same  time  by  reason  of  different  and  conflictiDg 
constructions  of  the  same  law  in  different  localities.  The  general 
current  of  authority  is  in  conformity  with  the  rule  stated,  and  at  a 
very  early  period  in  the  judicial  annals  of  the  country  the  Supreme 
Court  of  the  United  States  sustained  and  sanctioned  the  doctrine 
tlxat  the  decisions  of  the  courts  of  a  State  are  controlling  in  refer- 
ence to  its  local  statutes,  except  in  special  cases  which  are  men- 
tioned; and  it  has  been  universally  followed  since  up  to  the  present 
time.  In  Elmendarf  v.  Taylor,  10  Wheat  152,  160,  Mabshall, 
C.  J.,  in  laying  down  the  rule  that  the  courts  of  every  government 
have  exclusive  authority  of  construing  its  local  statutes,  and  that 
their  construction  will  be  respected  in  every  other  country,  says: 
'*  The  construction  given  by  the  courts  of  the  several  States  to  the 
legislative  acts  of  those  States  is  received  as  true  unless  they  come 
in  conflict  with  the  Constitution,  l^ws  or  treaties  of  the  United 
States."  The  same  rule  is  upheld  in  Shetby  v.  Guy,  11  Wheat 
367,  and  it  is  laid  down  "thvLt  a  fixed  and  received  oonstmction  of 
their  respective  statute  laws  in  their  own  courts  makes  in  fact  a 
part  of  the  statute  law  of  the  country.^'  The  late  decisions  are 
entirely  harmonious  with  those  to  which  we  have  referred.  In 
Town  of  South  Ottawa  v.  Perkim,  94  U.  S.  260,  267,  B&ablxt,  J^ 
citing  section  34  of  the  Judiciary  Act,  says :  "  And  this  ooort 
has  always  held  that  the  laws  of  the  States  are  to  receive  theit 
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authoritatiye  oonstrnctioii  from  the  State  coarts,  except  where  the 
Federal  Constitation  and  laws  are  concerned."  See^  also,  Firik  y. 
Chicago  and  N.  W*  Ry.  Co.,  id.  164;  County  of  Leaventaorihy. 
Barnes,  id.  70 ;  Adams  v.  Nashville^  95  id.  19 ;  Township  of  Mm- 
wood  y.  Marey,  92  id.  389.  In  a  recent  case  in  the  same  court  not 
yet  reported  {Fairfield  y.  County  of  Oallatin),  it  is  said  ^'  that  it  is 
theptycnliarproyinceof  the  Snpreme  Conrtof  a  State  to  interpret  its 
organic  law,  as  well  as  its  statutes,  and  that  it  is  the  duty  as  well  as 
the  pleasure  of  this  court, to  follow  and  adopt  that  court's  interpreta- 
tion." After  stating  that  at  an  early  day  this  rule  was  announced, 
the  opinion  cites  numerous  cases,  and  the  rule  is  laid  down  that 
the  interpretation  of  the  courts  of  a  State  will  be  accepted  as  the 
true  interpretation,  whateyer  may  be  the  opinion  of  its  original 
soundness. 

The  case  of  Butz  y.  City  of  Muscatine,  8  Wall.  575,  is  cited  and 
relied  upon  by  tlie  counsel  for  the  respondent;  but  we  are  unable 
to  discover  that  it  sustains  the  position  contended  for.  In  that  case, 
the  question  was  as  to  the  construction  of  certain  proyisions  of  the 
laws  of  the  State  of  Iowa,  which  had  been  construed  by  the  Sbite 
courts.  These  decisions  were  oyerruled  upon  the  ground  that  where 
the  statute  in  question  affects  the  remedies  of  creditors  which  arc 
protected  by  the  Constitution,  the  court  will  exercise  its  own  judg- 
ment on  the  meaning  of  the  statutes,  irrespectiyely  of  the  decisions 
of  the  State  courts,  and  that  such  remedy  cannot  be  taken  away, 
aa  respects  preyiously  existing  contracts,  by  erroneous  decisions  of 
such  courts.  The  case  last  cited  is  brought  directly  within  some 
of  the  exceptions  stated  in  the  authorities  referred  to  in  the  opinion, 
and  therefore  is  not  in  point  It  may  also  be  remarked  that  we  do 
not  find  that  this  case  is  cited  as  authority  in  any  subsequent 
decision,  and  as  we  have  seen,  there  is  no  ground  for  claiming  hero 
that  the  decision  of  the  Supreme  Court  of  Iowa,  interpreting  tiio 
statute  in  question,  operated  to  deprive  the  plaintiffs  of  any  remedy 
which  formed  a  part  of  the  contract  originally  existing  between  the 
parties.  The  contract  here  was  not  made  upon  the  faith  of  any 
prior  decisions  which  had  become  rules  of  property,  and  no  rights 
have  been  lost  to  the  plaintiffs  by  reason  of  a  reliance  on  any  such 
decisions. 

Some  other  cases  arc  cited  by  the  respondents'  counsel,  but  a 
careful  examination  of  them  discloses  that  they  have  no  application 
to  the  fucts  presented  in  the  case  under  consideration.     In  Rowan 
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V.  Runneh,  5  IIow.  134,  the  remarks  cited  from  the  opinion  ia  re- 
gard to  giving  a  retroactive  effect  to  the  decisions  of  the  courts  of 
a  State,  and  aJlowing  them  to  render  invahd  contracts  entered  into 
with  the  citizens  of  other  States,  cannot  apply  to  this  case,  as  the 
decision  of  the  Supreme  Oonrt  of  Iowa,  as  will  hereafter  be  seen, 
could  have  no  such  effect    In  Ohio  L.  Ins.  and  T.  Co.  v.  DeML 
16  How.  416,  the  remarks  of  the  judge  which  are  relied  upon  relate 
to  the  duty  of  the  court  to  follow  decisions  of   the  State  conrts 
which  had  given  a  uniform  and  unquestioned  construction  to  the 
Constitution  and  laws  of  a  State  for  nearly  half  a  century,  and  ii 
was  very  properly  held  that  if  the  contract  was  valid  by  the  bvs 
of  the  State  as  then  expounded,  its  validity  could  not  be  impai^*d 
by  subsequen  t  legislation  or  the  decisions  of  the  courts  altering  thi* 
construction  of  the  law.     This  rule  does  not  affect  the  decision  of 
the  State  court  of  Iowa  upon  the  question  considered,  as  wiU  here- 
after be  seen,  as  no  such  case  was  presented.    In  Oelpck$  v.  CUy  of 
DuhuqtiSi  1  Wall.  175,  it  was  held  that  where  by  a  series  of  decisions 
of  the  Supreme  Court  of  Iowa  it  had  decided  in  favor  of  the  right 
of  the  legislature  to  authorize  municipal  corporations  to  subscribe 
for  stock  to  railroads,  and  to  issue  bonds  accordingly,  the  fact  that 
the  court  held  these  decisions  to  be  erroneous  could  not  affect  trans- 
actions in  the  past,  however  it  might  affect  those  in  the  future ;  and 
that  the  United  States  Supreme  Court  will  not  necessarily  folloir 
these  decisions.     It  will  be  seen  that  the  court  of  Iowa  had  alreadj 
settled  the  law  by  numerous  adjudications,  and  the  case  was  an 
exceptional  one  which  authorized  a  departure  from  the  general  rule, 
that  in  giving  construction  to  the  laws  and  the  Constitutions  of 
States,  the  court  will  follow  the  decisions  of  the  State  courts.    In 
Chicago  v.  Sheldon^  9  Wall.  50,  the  case  was  decided  upon  the  ground 
that  a  contract  having  been  entered  into  between  the  parties,  valid 
at  the  time  by  the  laws  of  the  State,  no  decisionof  the  courts  of  the 
State  can  impair  its  obligation.    City  v.  Lamsonf  9  WalL  477,  affirms 
the  doctrine  laid  down  in  Gelpcke  v.  Ciitf  of  Dubuque,  supra,  and 
holds  that  where  bonds,  issued  to  bona  fide  holders  for  value,  are 
valid  by  the  judicial  decisions  of  a  State  when  issued,  subsequent 
decisions  in  the  same  State  cannot  destroy  their  validity  in  such 
hands.  Lee  County  v.  Rogers,  7  Wall.  181,  also  involved  the  principle 
decided  in  Gelpcke  v.  City  of  Dubuque,  and  wa«  disposed  of  mainlj 
upon  the  authority  of  the  latter  case. 
It  will  be  observed  that  none  of  the  cases  relied  upon  are  at  all 
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in  conflict  with  tlie  decisions  "which  hft^e  been  cited  to  establish  the 
principle  that  where  the  courts  of  a  State  have  placed  a  judicial  con- 
struction upon  a  statute  passed  by  the  legislature  ot  such  State,  it 
is  the  bonnden  duty  of  the  courts  of  another  State,  unless  in  excep- 
tional cases,  to  follow  such  decision,  and  it  would  be  a  direct  vio- 
lation of  this  well-settled  rule  to  reconsider  the  question  and  ignore 
«nch  decision.  So  far  as  the  subject  has  been  considered  in  this 
State,  the  same  rule  has  been  sanctioned  and  upheld.  In  Hoi/i  v. 
TlMmpsofiy  3  Sandf.  421,  Mr.  Justice  Duer,  after  referring  to  the 
-construction  placed  upon  a  statute  by  the  courts  of  New  Jersey, 
remarks:  '^  In  each  State  it  is  the  proTince  of  its  courts  of  justice 
to  determine  the  construction  of  its  statutes,  and  as  the  construc- 
tion which  they  adopt  becomes  the  law  of  the  State,  it  must  be  x^ 
^rded  and  followed  as  such  by  all  foreign  tribunals."  The  late 
Judge  Woodruff,  in  Hoyt  v.  Shelden,  3  Bosw.  302,  says:  ''  But  we 
are  not  without  aid  of  interpretation  given  to  this  statute  by  the 
courts  of  Xew  Jersey.  I  need  hardly  say  that  the  exposition  of  her 
•courts  is  to  betaken  by  us  as  conclusive,  *  *  *  and  their  inter- 
pretation is,  we  apprehend,  to  be  received  with  the  same  force  as 
if  that  interpretation  was  incorporated  in  the  statute  in  terms."  In 
Hunt  V.  Eunt,  72  N.  Y.  236 ;  s.  c,  28  Am.  Rep.  129,  Fower,  J., 
says:  ''The  decisions  of  the  tribunal  of  a  State  as  to  the  true  con- 
atraction  of  the  laws  of  their  own  sovereignty  are  binding  upon  the 
Federal  courts,  and  why  not  on  the  judiciary  of  other  SStates,  in  all 
mutters  within  the  jurisdiction  of  the  tribunals  first  named?". 

Assuming,  as  we  think  must  be  done,  that  the  decision  of  the 
conrts  of  the  State  of  Iowa  are  controlling  in  regard  to  the  inter- 
pretation to  be  placed  upon  the  statute  involved  in  this  controversy^ 
it  becomes  important  to  inquire  and  determine  whether  any  rule 
has  b«*en  adopted  as  to  the  liability  of  the  defendants  as  corporators 
or  stockholders  of  the  Davenport  Bailway  Construction  Company, 
or  of  others  who  are  similarly  situated.  In  Firsi  Nat  Ba?ik  of 
Davenport  v.  Dairies, 43  Iowa,  424,  it  appears  that  the  distinct  ques- 
tion was  raised  and  decided  by  the  Supreme  Court  of  that  State,  in 
SLU  action  brought  against  one  of  the  stockholders  of  the  same  com- 
pany, and  it  was  held,  upon  the  first  hearing  of  the  case,  that  a  stock- 
holder was  not  personally  liable  for  the  debts  of  the  company.  All  of 
the  judges  composing  the  court,  with  one  exception,  also  held,  that 
the  company  was  a  railway  corporation,  within  the  meaning  of  the 
statute  of  March  20, 1S58  (§  1338  of  the  Bevision),  which  declares 
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that  section  1166  ahall  not  bo  applicable  to  railroad  corporations,  aad 
corporators  and  stockholders,  and  they  shall  be  liable  only  for  the 
amount  of  stock  held  by  them.  A  rehearing  was  had  in  the  am 
last  cited,  and  it  was  again  held  that  there  was  no  liability  of  the 
persons  who  were  stockholders  of  this  company  for  the  payment 
of  its  debts.  The  last  decision  rests  upon  two  grounds,  in  each  of 
which  a  majority  of  the  judges  concurred.  First.  That  the  filing 
of  the  articles  of  incorporation  in  the  office  of  the  secretary  of 
State  was  not  essential  to  the  validity  of  the  corporation,  nor  would 
a  failure  to  file  them  render  the  private  property  of  the  stockhold- 
ers liable  for  the  payment  of  its  debts.  Second.  That  the  Daven- 
port Railway  Oonstruction  Company,  being  oiganiaed  for  the 
purpose  of  furnishing  materials  for  building  and  equipping  raQwayi, 
is  a  railway  corporation  within  the  meaning  of  the  statute  exempt^ 
ing  stockholders  from  liability  beyond  the  amount  of  their  stock. 
The  decision  in  the  case  cited  must  be  considered,  we  think,  as 
conclusive  in  regard  to  the  construction  to  bo  placed  upon  the  stat- 
utes of  Iowa,  and  no  sufficient  reason  is  given  why  it  should  not  be 
followed  by  this  court  The  fact,  that  the  judges  differed  in  airiv* 
ing  at  a  conclusion  as  to  the  question  presented,  is  not  aiaterial, 
and  does  not  impair  the  force  of  the  decision.  It  is  sufficient  that 
a  majority  of  the  court  determined  what  interpretation  should  be 
placed  upon  the  statutes  in  question,  and  thus  settled  the  law 
to  render  the  conclusion  arrived  at  obligatory  and  effective  in  the 
State  of  Iowa,  and  in  the  courts  of  other  States  and  of  the  United 
States,  where  a  coustruction  of  the  same  statute  may  have  become 
the  subject  of  consideration.  This  decision  has  been  accepted  and 
followed  as  the  law  in  a  case  involving  the  same  question,  in  the 
United  States  Circuit  Court  of  Iowa,  in  Meyer  v.  D.  A  Si.  PamllL 
R.  Co.^  not  reported,  where  it  was  sought  to  charge  these  defend- 
ants as  stockholders  for  the  acts  of  The  Davenport  Bailway  Cen- 
struction  Company,  and  it  was  there  held  that  under  the  deciaioa 
in  First  Nat,  Bank  v.  Davies,  supra,  there  can  be  no  question 
that  the  construction  company  was  a  corporation,  and  that  the 
stockholders  cannot  be  made  liable  upon  the  ground  that  they  wer» 
partners  merely. 

The  learned  counsel  for  the  respondents  insists  that  the  oonrts  ol 
the  State  of  Iowa  in  prior  decisions  have  held  that  similar  provisioiis 
of  the  statutes  of  Iowa  are  mandatory  and  not  directory,  and  have 
declared  that  a  failure  to  comply  with  the  requisitions  mentioBfd 
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in  section  1166  of  the  Code  rendered  the  stockholders  liable  for  the 
corporate  debts,  and  seyeral  cases  are  cited  to  sustain  this  position. 
We  think  that  none  of  them  hold  a  doctrine  in  conflict  with  First 
yiU»  Bank  v,  Davies^  supra^  or  involve  the  precise  question  pre* 
0en(ed  upon  this  appeal,  as  will  be  seen  by  an  examination  of  the 
decisions. 

[Omitting  this  examination.] 

There  is  then,  we  think,  no  valid  ground  for  claiming  that  either 
of  the  cases  cited  places  an  interpretation  upon  the  statutes  of  the 
State  of  Iowa,  which  establishes  the  doctrine  that  at  the  time  the 
notes  in  question  were  made,  a  failure  to  record  the  articles  in  the 
office  of  the  secretary  of  State  rendered  the  defendants  individually 
liable  for  the  debts  of  the  Davenport  Bailway  Construction  Com- 
pany. Even  although  the  decision  in  43  Iowa  was  not  made  until 
after  the  commencement  of  this  action,  it  does  not  render  it  any 
less  effective  as  an  authority,  as  there  was  no  decision  to  the  con- 
trary, and  no  other  or  different  rule  established  in  that  State  appli- 
cable to  such  a  case;  and  the  law  was  the  same  when  the  corpora- 
tion was  first  organized,  as  when  the  court  placed  their  construction 
upon  the  statutes  relating  to  the  subject  It  was  not  retrospective 
in  its  operation,  but  a  true  interpretation  of  the  law  as  it  was  when 
enacted,  and  as  it  continued  up  to  the  time  the  decision  was  an- 
ooanced. 

The  case  of  StaU  of  Iowa  v.  OourUy  of  Wapello,  13  Iowa,  388,  is 
also  cited  to  show  the  distinction  between  a  railroad  corporation 
and  other  corporations  ;  but  there  is  no  rule  laid  down  in  the 
opinion  which  can  be  regarded  as  establishing  the  doctrine  that  the 
Davenport  Railway  Construction  Company,  did  not  come  within 
that  definition,  or  that  was  inconsistent  with  the  decision  in  43  Iowa. 
The  question  presented  was  the  constitutionality  of  the  law  au- 
thorizing county  subscriptions  to  railroads,  and  the  validity  of  the 
defendants'  subscription,  and  the  point  now  considered  did  not 
arise. 

We  are  not  called  upon  in  this  case  to  determine  whether  the 
conrt  of  Iowa  was  right  in  the  construction  given  to  the  various 
provisions  of  the  statute  relating  to  the  subject,  and  it  is  too  late 
to  renew  a  discussion  of  that  question  in  the  case  now  presented. 
The  decision  must  therefore  be  accepted  as  a  correct  determination 
of  the  question  involved,  and  as  an  exposition  of  the  law  as  it  ex- 
isted in  that  State  at  the  time  it  was  made.     Its  authority  is  bind- 
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ing  and  condusivey  and  as  we  have  seen,  we  cannot  dUregard  it  or 
hold  that  it  is  not  in  point,  without  oyerraling  principles  which 
have  long  been  settled  and  acquiesced  in. 

The  proposition  being  fairly  established  that  thq  Davenport 
Railway  Construction  Company  was  regularly  organised  according 
to  the  laws  of  the  State  of  Iowa,  and  that  no  law  has  been  violated 
which  renders  the  defendants  personally  liable  in  this  action,  there 
is  an  end  of  this  case,  and  under  the  rules  which  have  been  hud 
down  in  the  cases  cited  no  action  can  be  maintained  in  this  State 
to  enforce  such  liability. 

There  is  another  ground  which  is  fatal  to  a  recovery  in  this  ac- 
tion, and  that  is  that  the  liability  of  stockholders  under  the  stat- 
utes of  Iowa  is  confined  to  the  remedy  given  thereby;  and  it  is 
expre^ly  provided  in  the  laws  relating  to  that  subject:  ''In  none 
of  the  cases  contemplated  in  this  chapter  can  the  private  property 
of  the  stockholders  be  levied  upon  for  the  payment  of  corporate 
debts  while  corporate  property  can  be  found  with  which  to  satisfy 
the  same."  Code  of  Iowa,  §  1174.  It  is  also  essential  that  a  jndg- 
ment  be  obtained  against  the  corporation,  an  execution  issued  on 
the  judgment  against  corporate  property,  a  demand  made  for  the 
same,  and  a  neglect  to  point  it  out  It  is  only  in  such  a  case  that 
the  stockholder  is  liable,  and  he  has  still  the  right,  in  any  stage  of 
a  suit  against  him,  to  point  out  corporate  property,  and  to  a  stay 
until  a  levy  and  sale  can  be  made,  and  the  proceeds  realized,  if  any, 
are  to  be  applied  to  the  payment  of  the  claim,  and  execution  can  be 
issued  only  for  the  balance.  §  1173,  supra,  and  §  1174.  These  re- 
quiremeiits  have  not  been  complied  with,  in  proceeding  against  the 
defendants,  no  judgment  has  been  obtained  against  the  companj 
for  the  demand,  to  recover  which  this  action  is  brought,  or  against 
the  defendants  in  this  action  as  stockholders  or  otherwise,  nor  for 
dissolution  of  the  corporation.  In  Lowry  v.  Inman,  40  N.  Y.  120, 
this  charter  of  the  Bank  of  Georgia,  of  which  the  defendant  was  a 
stockholder,  provided  that  the  individual  property  of  the  stock- 
holders should  be  liable  ;  and  it  was  held  that  the  liability  was 
modified  and  limited  by  the  statute  creating  the  corporation,  that 
the  charter  created  no  right  and  imposed  no  obligation  discon- 
nected with  the.prescribed  remedy  which  was  local  in  its  character 
and  could  not  be  enforced  without  the  State,  and  that  a  foreign 
tribunal  could  not  enforce  it  The  rule  is  no  doubt  well  under- 
stood that  where  the  remedy  is  a  statutory  one,  and  a  new  right 
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given  and  specific  relief  prescribed  for  a  violation  of  such  right,  the 
remedy  is  confined  to  that  which  the  statnte  gives.  Having  this 
principle  in  view^  it  is  by  tio  means  apparent  upon  what  ground 
the  action  can  be  upheld. 

It  is  insisted  that  the  liability  is  an  original  one,  as  of  partners^ 
and  that  the  obligation  was  incurred  upon  the  credit  of  the  com- 
pany,  and  also  upon  the  individual  liability  of  the  stockholders^ 
which  was  assumed  by  them  voluntarily.  This  position,  we  think, 
is  not  tenable.  The  creation  of  such  a  liability  was  under  a  stat- 
nte and  subject  to  all  its  conditions  and  requirements,  and  hence 
there  is  no  valid  reason  for  the  claim  made,  that  it  can  be  enforced 
withont  these  limitations.  The  remedy  given  is  modified  and  re- 
stricted in  its  opera  tion,  and  cannot  be  extended  by  the  latitudi* 
narian  construction,  embracing  a  more  extended  liability  than  waa 
originally  contemplated  by  the  legislature.  Statutes  of  this  char- 
acter must  be  confined  in  their  interpretation  to  their  real  meanings 
and  cannot  be  enlarged  so  as  to  include  cases  which  are  not  witliin 
their  spirit  or  intent 

The  case  of  Coming  v.  McCuUough  1  N.  Y.  ^7,  is  not,  we  think, 
in  conflict  with  the  views  expressed ;  nor  do  we  think  that  there 
is  any  thing  in  the  opinion  in  Wiles  v.  Suydam^  64  N.  Y.  173,  and 
Douglass  v.  Ireland^  73  id.  100 — both  of  wliich  involved  a  question 
of  liability  for  a  failure  to  comply  with  the  provisions  of  a  statu- 
tory enactment — which  sustains  the  doctrine  that  the  statute  is 
not  to  be  pursued  in  suits  against  stockholders^  or  that  the  liability 
ma;y  be  extended  to  stockholders  as  copartners,  where  the  organ- 
ization of  the  company  is  made  according  to  law,  and  without  any 
such  departure  from  the  statute  as  renders  the  stockholder  person- 
ally liable  by  reason  thereof.  There  is  no  ground  for  holding  the 
stockholder  liable  as  a  partner  under  the.  circumstances  of  this 
case ;  and  no  reported  case  holds  that  a  stockholder  is  liable  under 
the  statute  until  the  remedy  provided  by  law  against  the  corpo- 
ration has  been  pursued.  The  liability  of  a  stockholder  is  not 
primary,  but  a  conditional  liability ;  and  until  that  condition  has 
been  fulfilled,  the  stockholder  cannot  be  called  upon  to  respond  and 
pay.the  debt  out  of  his  individual  property. 

Other  questions  are  raised,  but  those  already  discussed  dis- 
pose of  the  case,  and  therefore  an  examination  of  them  is  not 
required. 
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The  judgment  was  wrong,  for  the  reason  stated,  and  must  be  re- 
versed and  H  new  trial  granted,  with  costs  to  abide  the  event 

JudgmmU  remrdti. 

All  concur,  Akdbbws,  J.,  concurring  on  second  ground* 


Hno  T.  LicHT. 

(80N.  Y.57».> 

ifnitoiMtf — keeping  gunpowder  —  when  a  nviemnoe. 

The  keeping  of  gunpowder  upon  private  premiaee  may  be  a  naiaanoe  wIms  ia 
case  of  exploeion  it  would  be  liable  to  injure  the  persona  or  pioperij  ef 
those  residing  in  the  neighborhood,  although  it  should  be  caiefnUj  sloied 
or  kept.    {8ee  note,  p.  658 . ) 

ACTION  of  damages  for  injuries  to  buildings  by  explosion  of  a 
powder  magazine  on  defendant's  premises.     The  opinion  states 
the  case.    The  defendant  had  judgment  below. 

Philip  S.  Crooke,  for  appellant 

Benjmmin  F,  Dotoning,  for  respondent 

MiLLBBy  J.  This  action  is  sought  to  be  maintained  upon  flie 
ground  that  the  manufacturing  and  storing  of  fire-works,  and  the 
use  and  keeping  of  materials  of  a  dangerous  and  explosive  character 
for  that  purpose,  constituted  a  private  nuisance  for  which  the 
defendant  was  liable  to  respond  in  damages,  without  r^ard  to 
the  question  whether  &e  was  chargeable  with  carelessness  or  negli- 
gence. The  defendant  had  constructed  a  powder  magazine  upon 
his  premises,  with  the  usual  safeguards,  in  which  he  kept  stored  a 
quantity  of  powder,  which,  without  any  apparent  cause,  exploded 
and  caused  the  injury  complained  of.  The  judge  upon  the  trial 
charged  the  jury  that  they  must  find  for  the  defendant,  unless  the? 
found  that  the  defendant  carelessly  and  negligently  kept  the  gnn* 
powder  upon  his  premises.  The  judge  refused  to  chai^  that  the 
powder  magazine  was  dangerous  in  itself  to  plaintiff  and  his  pmp- 
erty,  and  was  a  private  nuisance,  and  the  defendant  was  liable  to 
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the  plaintiff  whether  it  was  carelesslj  kept  or  not;  and  the  plaint^ 
iff  dalv  excepted  to  the  charge  and  the  refusal  to  charge. 

We  think  that  the  charge  made  was  erroneous  and  not  warranted 
by  the  facts  presented  upon  the  trial.  The  defendant  had  erected 
a  building  and  stored  materials  therein,  which  from  their  character 
were  liable  to  and  actually  did  explode,  causing  injury  to  the 
plaintiff.  The  fact  that  the  explosion  took  place  tends  to  establish 
that  the  magazine  was  dangerous  and  liable  to  cause  damage  to  the 
property  of  persons  residing  in  the  yicinity.  The  locality  of 
works  of  this  description  must  depend  upon  the  neighborhood  in 
which  they  are  situated.  In  a  city,  with  buildings  immediately 
contiguous  and  persons  constantly  passing,  there  could  be  no  ques- 
tion that  such  an  erection  would  be  unlawful  and  unauthorized. 
An  explosion  under  such  circumstances,  independent  of  any 
municipal  regulations,  would  render  the  owner  amenable  for  all 
damages  arising  therefrom.  That  the  defendant's  establishment 
was  outside  of  the  territorial  limits  of  a  city  does  not  relieve  the 
owner  from  responsibility  or  alter  the  case,  if  the  dangerous  erec- 
tion was  in  close  contiguity  with  dwelling-houses  or  buildings 
which  might  be  injured  or  destroyed  in  case  of  an  explosion.  The 
fact  that  the  magazine  was  liable  to  such  a  contingency,  which 
could  not  be  guarded  against  or  averted  by  the  greatest  degree  of 
care  and  yigilance,  evinces  its  dangerous  character,  and  might  in 
gome  localities  render  it  a  private  nuisance.  In  such  a  case  the 
rule  which  exonerates  a  party  engaged  in  a  lawfal  business,  when 
free  from  negligence,  has  no  application.  The  keeping  or  manu- 
facturing of  gunpowder  or  of  fire- works  does  not  necessarily  con- 
stitute a  nuisance  per  se.  That  depends  upon  the  locality,  the 
quantity,  and  the  surrounding  circumstances,  and  not  entirely  upon 
the  degree  of  care  used.  In  the  case  at  bar  it  should  have  been  left 
for  the  jury  to  determine  whether  from  the  dangerous  character  of 
the  defendant's  business,  the  proximity  to  other  buildings,  and  all 
the  facts  proved  upon  the  trial,  the  defendant  was  chargeable  with 
maintaining  a  private  nuisance  and  answerable  for  the  damages 
arising  from  the  explosion. 

A. private  nuisance  is  defined  to  be  any  thing  done  to  the  hurt 
or  annoyance  of  the  lands,  tenements  or  hereditaments  of  another. 
3  Bl.  Com.  216.  Any  unwarrantable,  unreasonable  or  unlawful 
use  by  a  person  of  his  own  property,  real  or  personal,  to  the  injury 
of  another,  comes  within  the  definition  stated,  and  renders  the 
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owner  or  possessor  liable  for  all  damages  arisiag  from  sach  use. 
Wood's  Law  of  Nuis.^  g  1,  and  authorities  cited.  The  cases  which 
are  regarded  as  private  nnisances  are  namerouSy  and  the  books  are 
full  of  decisions  holding  the  parties  answerable  for  the  injuries 
which  result  from  their  being  maintained.  The  rule  is  of  univend 
application  that  while  a  man  may  prosecute  such  business  as  be 
chooses  on  his  own  premises,  ho  has  no  right  to  erect  and  maintsin 
a  nuisance  to  the  injury  of  an  adjoining 'proprietor  or  of  his  neigh- 
bors^  even  in  the  pursuit  of  a  lawful  trade.  Aldred^s  case,  9  Coke, 
58 ;  Brady  t.  Weeks,  3  Barb.  159 ;  Dubois  v.  Budhng,  15  Abb.  445; 
Wier's  Appeal,  74  Penn.  St.  230. 

While  a  class  of  the  reported  cases  relates  to  the  proeeoution  of  a 
legitimate  business,  which  of  itself  produces  inconvenience  and 
injury  to  others^  another  class  refers  to  acts  done  on  the  premises 
of  the  owner  which  are  of  themselves  dangerous  to  the  property  and 
the  persons  of  others  who  may  reside  in  the  vicinity,  or  who  may  by 
chance  be  passing  along  or  in  the  neighborhood  of  the  same.  Of  the 
former  class  are  cases  of  slaughter-houses,  fat  and  offal  boiling  estab- 
lishments, hog-styes  or  tallow  munufactories,  in  or  near  a  city,  which 
are  offensive  to  the  senses  and  render  the  enjoyment  of  life  and  prop- 
erty uncomfortable.  Gatlin  v.  Valentine,  9  Pai«  575;  Brady  ▼.  Weeks^ 
3  Barb.  157;  Dubois  v.  Budlowj,  15  Abb.  445;  ReiR  v.  Whits,  1  Burr. 
337;  2  Bl.  Com.  215;  Far  rand  y.  Marshall,  21  Barb.  421.  It  is 
not  necessary  in  these  cases  that  the  noxious  trade  or  business 
should  endanger  the  health  of  the  neighborhood.  So  also  the 
use  of  premises  in  a  manner  which  causes  a  noise  so  continuous 
und  excessive  as  to  produce  serious  annoyance,  or  vapors  or  noxious 
smells ;  Tipping  v.  SL  Helen's  Smelting  Co.,  4  B.  &  S.  (Q.  B.),  608; 
Brill  \\  Flagler,  23  Wend.  354;  Fickardv.  Gollitus,23  Barb.  444; 
Wood's  Law  of  Nuis.,  §  5,  or  the  burning  of  a  brick  kiln,  from  which 
gases  escape  which  injure  the  trees  of  persons  in  the  neighborhood ; 
OampbeU  v.  Seatnan,  63  N.  Y.  568 ;  s.  o.,  20  Am.  Bep.  567.  Of  the 
latter  class  also  are  those  where  the  owner  blasts  rocks  with  gun- 
powder, and  the  fragments  are  liable  to  be  thrown  on  the  premises 
and  injure  the  adjoining  dwelling-houses,  or  the  owner  or  persons 
there  being,  or  where  persons  travelling  may  be  injured  by  such  use. 
Bay  V.  Cohoes  Co.,  3  Barb. 42;  s.  c,  2  N.  T.  159 ;  Trematn  v.  Ookose 
Co,,  2  N.  Y.  168 ;  Fixley  v.  Clark,  85  id.  528. 

Most  of  the  cases  cited  rest  upon  the  maxim  '^  sic  uisre  tws,^ 
etc.,  and  where  the  right  to  the  undisturbed  possession  and  enjoy- 
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ment  of  property  oomes  in  conflict  with  the  rights  of  others,  thut 
it  18  better,  as  a  mutter  of  pablic  policy,  that  a  single  individual 
should  surrender  the  use  of  his  land  for  especial  purposes  injurious 
to  his  neighbor  or  to  others,  than  that  the  latter  should  be  deprived 
of  the  use  of  their  property  altogether,  or  be  subjected  to  great 
danger,  loss  and  injury,  which  might  result  if  the  rights  of  the  for- 
mer were  without  any  restriction  or  restraint. 

The  keeping  of  gunpowder  or  other  materials  in  a  place,  or  under 
circnmstances,  where  it  would  be  liable,  in  case  of  explosion,  to 
injure  the  dw^elling-houses  or  the  persons  of  those  residing  in  close 
proximity,  we  think,  rests  upon  the  same  principle,  and  is  governed 
by  the  same  general  rules.  An  individual  has  no  more  right  to 
keep  a  magasine  of  powder  upon  his  premises,  which  is  dangerous, 
to  tlie  detriment  of  his  neighbor,  than  he  is  authorized  to  engage 
in  any  other  business  which  may  occasion  serious  consequences. 

The  counsel  for  the  defendant  relies  upon  the  case  of  Peoph  v. 
Sofub,  1  Johns.  78;  3  Am.  Dec.  296,  to  sustain  the  position  that  the 
defendant's  business  was  neither  a  public  nor  a  private  nuisance.  That 
was  an  indictment  for  keeping  a  quantity  of  gunpowder  near  dwelling 
houses  and  near  a  public  street ;  and  it  was  held  (Spbncbb,  J.,  dis- 
senting), that  the  fact  as  charged  did  not  amount  to  a  nuisance,  and 
that  it  should  have  been  alleged  to  have  been  negligently  and  im^ 
providently  kept  It  will  be  seen  that  the  case  was  disposed  of  upon 
the  form  of  the  indictment,  and  while  it  may  well  be  that  an  alle- 
gation of  negligence  is  necessary  where  an  indictment  is  for  a  pub- 
lic nuisance,  it  by  no  means  follows  that  negligence  is  essential  in 
a  private  action  to  recover  damages  for  an  alleged  nuisance.  In 
Myers  v.  Malcolm,  6  Hill,  292,  it  was  held  that  the  act  of  keeping 
a  large  quantity  of  gunpowder  insufficiently  secured  near  other 
buildings,  thereby  endangering  the  lives  of  persons  residing  in  the 
vicinity,  amounted  to  a  public  nuisance,  and  an  action  would  lie 
for  damages  where  an  explosion  occurred  causing  injury.  Nelson, 
C,  J.,  citing  People  v.  Sands,  supra,  says :  ''  Upon  the  principle  that 
nothing  will  be  intended  or  inferred  to  support  an  indictment,  the 
court  said,  for  aught  they  could  see,  the  house  may  have  been  one 
bnilt  and  secured  for  the  purpose  of  keeping  powder  in  such  a  way 
as  not  to  expose  the  neighborhood  ; "  and  he  cites  several  authori- 
tiea  whioh  uphold  the  doctrine  that  where  gunpowder  is  kept  in 
such  a  place  as  is  dangerous  to  the  inhabitants  or  passengers,  it 
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Will  be  regarded  as  a  nuisance.  The  case  of  Peopie  y.  Sands  is  not 
therefore  controlling  upon  the  question  of  negligence. 
'  FUh  v.  JaneSy  3  Abb.  Gt  Ap.  Dec.  121,  is  also  relied  upon,  bat 
does  not  sustain  the  doctrine  contended  for ;  and  it  is  there 
held  that  an  action  for  damages  caused  by  the  explosion  of  fire- 
works  may  be  maintained  upon  the  theory  that  the  defendant  wm 
guilty  of  a  wrongful  and  unlawful  act,  or  of  default,  inf  keeping 
them  at  the  place  they  were  kept,  because  they  were  liable  to  spon- 
taneous combustion  and  explosion,  and  thus  endangered  the  lires 
of  persons  in  their  vicinity,  and  that  the  injury  was  occasioaed  bj 
Such  spontaneous  combustion  and  explosion. 
^  It  is  apparent  that  negligence  alone  in  the  keeping  of  gunpowder 
is  not  controlling,  and  that  the  danger  arising  from  the  locality 
where  the  fire- works  or  gunpowder  are  kept,  is  to  be  taken  into  con- 
si  deration  in  maintaining  an  action  of  this  character.  We  think 
that  thei  request  to  charge  was  too  broad  and  properly  refused.  The 
oh&rge  however  should  have  been  in  conformity  with  the  rale 
herein  laid  down,  and  for  the  error  of  the  judge  in  the  charge,  the 
Judgment  should  be  reversed  and  a  new  trial  granted,  with  costs  to 

abide  the  event. 

JudfftnttfU  rwermd.  : 

All  concur^ . 

Note  bt  tbb  Rvobtol— Id  WMU  r.OdaradBCmt,  R  Cb.,  S  DOL  4S»,  It  wm  teU tkik 
a  railroad  company,  storing  foods  oanried  over  its  line  In  a  wareboine  natfl  oinad  for.  it 
liable  for  the  deetroctloB  of  guch  gooda  by  a  Are  mMeh'the  firemen  were  detetied  tnm  m< 
tinguishing  by  the  i»reeenoe  of  a  large  quantity  of  ganpowder  atorad  In  the  aune  bnldii«C 
by  the  company.  On  the  point  in  queetion  the  trial  court  choiged :  ^  Vou  are  iMmA  Uai 
storing  a  ^nsidenkble  quantl^  of  powder  in  ^  same  house  with  the  plalntUTs  goods  waf 
negligent  conduct,  and  if  the  loss  was  occasioned  by  the  prMeace  of  powder  In  the  hamt 
the  defendant  is  liable.'*  On  appeal  thecourt  said:  '*That  thia principle  is  appttosUe  » 
ordinary  warehousemen  would  appear  to  be  beyond  question  To  sfcote  or  deposit  gin- 
powder  in  larg^  quantities  in  any  place  in  a  city  where  it  will  endanger  nfe  and  propenj' 
Is  a  public  nuls^ce.  CheaJtham  ▼.  ShMTon,  1  Swan^  SIS :  Jfyert  ▼.  Jfoleohn.  6  Hill,9t 
The  case  hi8  HIU  shows  that  the  party  storing  the  powder  wffl  be  liable  for  any  dsBUgt 
!;hat  may  arise  from  it.  And  the  same  irlew  is  exproaeed  In  some  of  the  tettJioofc*  t 
Add.  on  Toct8»  SOS;  Wood  on  Nola,  f  14S.'* 
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LemdUrd  and  UnwU  —  covenant  to  repair {--  dpeid^nkU  dfittrueiUnL 


An  exprees  and  uhoonditionAl  ooTenant  by  one  iti  poBbetoidn'b^  r^&l  esUkte; 
either  as  tenant -or  bailee,  to  repair  and  ke^p  In  tepair,  bin^B'bhn  ib'  ^biiild 
in  case  of  deatmet&on  by  fire  or  other  adddent. '        '*...''  >'\   i     • 


A 


CTIO^  for  bleach  of  covenaut  in  a  lease..     The.  opinioa  states 
'  .  the  case.     The  defendants  had  judgment  ,beloWk,  .  ^ 


'       ■  -  ■ 

Atkm  Hoy^  and  A,,  0.  fhifttt,  for  plaintiff  in  error. 

Alexander  c^  B(nv^  und  Beaver  i&  Gephart,  for  defendant  in 
error. 

Pjixsok,  J.  the  mill  in  oontroversy  having  been  destroyed  by 
Are  doring  the  defendants'  occupancy  of  it,  and  before  they  had 
bompleled  the  cutting  and  manufacturing  of  the  timber  purchased 
<»f  the  plaintifiF,  the  defendants  allege  that  they  are  under  no  lia* 
bOity  to  buildy  or  compensate  the  plaintiff  for  his  loss,  because  the 
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contract  between  the  parties  was  not  a  lease ;  bat  that  it  was  a  sde 
BS  to  the  timber,  and  a  bailment  as  to  the  mill.  It  is  not  important 
by  what  name  we  call  the  contract  It  is  material  to  know  wbai 
the  parties  agreed  to  do.  Briefly  stated,  the  plaintiff  sold  to  the 
defendants  his  timber  upon  a  certain  tract  of  land  at  a  stipulated 
price  per  thoasand  feet,  with  the  privilege  of  a  portable  steam  saw- 
mill belonging  to  plaintiff  and  npon  the  premises,  for  the  poipoM 
of  mannfaeturing  said  timber.  The  defendants  covenanted  ''to 
put  said  saw-mill  in  good  repair  and  good  working  order,  and  the 
same  so  keep  ;  and  when  all  said  timber  is  sawed  into  Inmb^  and 
manufactured  into  shingles,  to  deliver  said  saw-mill  to  said  Hoy 
(plaintiff),  in  reasonable  good  condition  and  repair."  Now,  whether 
we  call  this  a  lease  or  a  bailment,  the  covenant  remains,  and  the 
defendants  must  show  that  they  have  performed  it,  or  that  they 
are  excused  from  its  performance  by  some  legal  reason. 

It  has  always  been  considered  that  where,  in  a  lease  th^e  is  aa 
express  and  unconditional  agreement  to  repair  and  keep  in  repair, 
the  tenant  is  bound  to  do  so,  though  the  premises  be  destroyed  by 
fire  or  other  accident  See  Chit  Cent  336;  Add.  Cont  874;  Bnek-^ 
nock  V.  Priichardy  6  T.  B.  750;  Bulloch  v.  DrommUt,  id.  C50 ;  Luds 
V.  Cheeiham,  1  Sim.  146;  Dighy  v.  Athinton^  4  Camp.  275;  PhSHfi 
V.  Stevens,  16  Mass.  238;  Linn  v.  Sass,  10  Ohio,  412.  And  it  is  no 
defense  to  the  claim  for  rent  that  the  premises  had  been  deatroyi?d 
by  fire,  and  that  the  landlord  had  received  the  insnranoe  money. 
Magaw  v.  Lambert,  8  Barr,  444 ;  Fisher  v.  MiUiken,  8  id.  121;  Dfer 
V.  Wightman,  16  P.  F.  Smith,  427;  Busman  v.  Gamier,  22  id.  2S5. 
The  case  of  Pollard  x.  SAaaffer,  1  Dallas,  210,  was  cited  as  sostun- 
ing  a  contrary  view.  But  in  that  case  it  was  specially  pleaded  by 
the  defendant  ^*  that  an  alien  enemy,  to  wit,  the  British  army,  com- 
manded by  Oeneral  Sir  William  Ilowe,  on  the  1st  of  September, 
1777,  had  invaded  the  city  of  Philadelphia,  had  taken  pneaoBsion  of 
the  premises,  and  held  the  same  nntil  the  end  of  the  term,  and 
afterward ;  and  that  during  the  period  fhey  held  possession,  they 
had  committed  the  waste  and  dcstr notion,''  etc  In  the  case  in 
hand  the  injury  was  not  occasioned  by  the  act  of  God  or  a  puUio 
enetny.  It  was  an  accident,  not  necessarily  the  fault  of  the  defend- 
ants, but  one  which  they  could  have  protected  themselves  against 
either  by  an  insurance,  or  by  an  exception  in  the  contract  Tte 
latter  is  very  common  in  this  State ;  indeed,  there  are  few  leseei 
here  that  do  not  contain  an  exception  in  case  of  fire.    This  is  the 
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reaBoOy  in  all  probability,  why  our  books  are  so  meagre  of  aathority 
upon  this  point 

It  is  conceded  that  the  contract  in  controversy  is  not  technically 
a  lease.  It  is  however  one  of  a  class  qnite  common  in  the  lumber 
regions,  and  known  as  timber  leases.  In  such  cases  the  timber  is 
paid  for  at  fixed  rates,  and  such  possession  of  the  premises  given, 
and  for  such  time  as  is  necessary  to  remove  it.  And  there  is  an 
analogy  between  this  contract  and  ordinary  leases  of  real  estate  so 
far  as  the  liability  to  repair  is  concerned.  If  however  the  defend- 
ants are  right  in  their  position,  that  the  contract  was  a  mere  bail* 
ment  of  the  mill,  their  covenant  is  still  in  their  way.  For  while  it 
is  undoubtedly  the  general  rule  in  case  of  bailments,  that  the  thing 
hired  is.lost  or  injured  by  inevitable  casualty,  or  by  superior  force, 
and  without  any  fault  of  the  hirer,  he  is  exonerated  from  all  risk 
(Story  on  Bailments,  g  408),  yet  the  rale  is  laid  down  by  the  same 
eminent  authority,  that  bailees  may  be  responsible  for  accidents  by 
special  contract.  Id.  29.  If  the  defendants  were  bailees  of  the  mill, 
they  were  so  by  special  contract,  with  a  special  covenant  to  repair, 
and  the  cases  cited  of  common-law  bailments  do  not  apply.  The 
one  raises  a  duty  created  by  the  party,  the  other  a  duty  created  by 
the  law.  The  distinction  between  them  is  well  defined  by  Sergeant 
Williams  in  his  edition  of  Sir  Edward  Saunder's  Reports,  2  Saund. 
69 ;  WaUm  v.  WiOerhouse,  id.  422,  note  2.  ''  When  the  law  creates 
aduty,  and  the  party  is  disabled  to  perform  it  without  any  default  in 
him,  and  he  has  no  remedy  over,  the  law  will  excuse  it,  as  in  waste, 
if  a  house  be  destroyed  by  tempest  or  by  enemies,  the  lessee  is  ex- 
cused; so  in  escape,  if  a  prison  be  destroyed  by  tempest  or  enemies, 
the  gaoler  is  excused;  but  when  the  party,  by  his  own  contract, 
creates  a  duty  or  charge  upon  himself,  he  is  bound  to  make  it  good, 
if  he  may,  notwithstanding  any  accident  by  inevitable  necessity, 
because  he  might  have  provided  against  it  by  his  contract  And 
therefore  if  a  lessee  covenant  to  repair  a  house,  though  it  be  burnt 
by  lightning,  or  thrown  down  by  enemies,  yet  he  is  bound  to  repair 
it.*' 

It  is  a  reasonable  interpretation  of  this  contract  that  the  parties 
contemplated  the  return  of  the  mill  when  the  contract  was  over, 
**  in  reasonable  good  condition  and  repair."  The  contract  so  stipu- 
lates. The  defendants  were  to  put  the  mill  in  good  order  and  re* 
pair,  and  keep  it  sa  This  was  doubtless  with  a  view  to  enable  the 
plaintiff  to  manufacture  the  balance  of  his  timber  after  the  defend- 
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ants  had'  oeas^  operations.  Not  only  was  this  the  plaintiiri 
understanding  of  the  oontract,  bat  he  appears  to  have  given  a  con- 
siderafion  for  it«  \  He  says  ih  his  testimony:  ^^  I  reduced  the  price 
of  the  timber  down  to  t3.50  for  their  timber,  when  the  Snow  Shoe 
Gonipany  got  15  for  their  timber.  So  I  made  a  redaction  for  re- 
pairs of  the  mill  that  I  shoald  get  a  good  mill  and  pat  down  the 
price  of  the  tbnber."  This  testimony  does  not  appear  to  hate  beei 
t  contradicted.  The  plaintiff  having  made  an  abatemei|t  in  the  prioe 
of  the  timber  for  the  very  purpose  of  haying  the  mill  restored  to 
him  in  good  orAsr,  and  the  defendants  having  oovenantedlio  restore^ 
no'saffldent  reason  has  been  shown  why  they  should  no^  be  fleU 
to  their  coY^nanL 
The  |udgment  isreversed,  and  a  venire  faeias  de  novo  awaided. 

Judgment  reveraetL 
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(91  PBDn.  8t  18K.) 

Afsamre  of  damoffM — nsffUgerkce  —  eaniributaty  MgUffeiiee, 

In  an  action  of  damages  for  negligence  prodadng  death,  the  measiin  o( 
damages  is  the  pecuniary  loss,  meaeared  hj  the  probable  earnings  of  ths 

<  deceased,  without  considering  the  opportanitiee  of  acquiring  wealth  bj 
change  of  circumstances  in  his  life. 

Jn,  action  of  damages  against  a  master  for  negligence  causing  death  of  a 
servant  by  means  of  the  fall  of  an  unsafe  bridge,  over  whidi  the  ssmat 
was  driving  with  a  heavy  load,  the  servant  being  well  acquainted  with  the 
structure,  and  it  being  manifestly  insecure  and  unsafe.  It  was  Md^  that  the 
servant  was  guilty  of  such  contributory  negligence  as  prevented  reeofveiy. 

ACTION  of  damages  for  negligence  causing  death.  The  de* 
ceased  was  in  the.  employ  of  defendants,  and  met  his  death 
by  the  £sdl  of  a  bridge.  The  opinion  states  the  case.  The  pUai^ 
iffis  had  judgment  below. 

/.  0.  MaeConneU  and  D.  T.  Waieon,  for  plaintiffs  in  emr. 


R  Edgar  GaJhretK  R.  M.  Gibson  and  I%omae  M.  MmrMO,  hi 

defendants  in  error. 
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Paxson,  J.  The  qaestiou  of  the  measure  of  damages  in  cases 
arising  under  the  acts  of  15th  April,  1851>  Pf^mph.  L.  674,  and  of 
.the  26th  April,  1855,  Pamph..  L.  309,  authorizing  the  widow  and 
children  of  a  decedent,  whose  death  has  been  caused  by  neglig^ice» 
to  recover  from  the  person  or  persons  whose  negligence  was  the 
cause  of  such  death  damages  therefor,  is  not  free- from  difficultyi 
The  plain  object  of  the  act  was  to  provide  a  mode  by  which  the 
family  of  one  who  has  lost  his  life  UAder  such  circumstances  might 
Tecover  a  reasonable  compensation  for  the  pecuniary  loss,  sastained. 
It  was  not. intended  to  make  families  suddenly  rich .  by^  the  loss  df 
their  head  nor  to  bring  about  an  equal  division  of  ^ropetty.  In 
itself  the  act  was  right  and  proper^  and  if  enforced  in  a  spirit.of 
imparijal  justice  to  all  concerned  cannot  fail  to  prove  highly  bene- 
ficial . .  1    : 

It  was  early  held  that  in  such  an  action,  exemplary  damagir*9 
could  not  be  recovered,  but  that  they  must  be  compensatory  only. 
See  Pennsylvania  RaUroad  Co.'y..  Hend^rson^  1  P.  F.  Smitb»  3154 
and  Sams  v.  Keller^  17.  id.  300.  Nor  can  the  damages  be'enhanced 
by  any  consideration  of  p^in  to  the  deceased  or  anguish  to  the 
survivors.  Id.  It  is  therefore  a  mere  question! of  compensation. 
What  compensation  niay  be  recovered  under  such  circumstances? 
The  act  of  4th  April,  1868,  Pamph.  L.  58,  says  such  compensation 
only  as  the  evidence  shall  clearly  prove  to:  have  been  pecuniarily 
suffered  or  sustained.  I  know  of  no  more  accurate  rule  for  the 
measure  of  damages  than  the  one  laid  idown  b y  th6  present  chief 
justice  in  Pennsylvan%d  Railroad  Co.  v.  ButleVr  7  P.  F.  Smith,  335: 
''After  an  attentive  examination  and  review  of  all  the  cases  which 
have  heretofore  been  decided,  we  are  of  opinion  that  the  proper 
measure  of  damages  is  the  pecuniary  loss  suffered  by  the  parties 
entitled  to  the  sum  to  be  recovered  without  any  solatium  for  dis- 
tress of  mind,  and  that  loss  is  what  the  deceased  would  have 
probably  earned  by  his  intellectual  or  bodily  labor  in  his  business 
or  profession  during  the  residue  of  his  life-time  and  which  would 
have  gone  for  the  benefit  of  his  childi^y  taking  into  consideration 
his  age,  ability  and  disposition  to  Itfbor,  and  his  habits  of  living 
and  expenditure.^'  Any  rule  that  judicial  research  and  experience 
may  suggest  must  necessarily  be  more  or  less  vague^  and  leave  much 
to  the  sound  discretion  of  the  jury.  The  character  of  many  of 
the  verdicts  rendered  in  such  cases  admonishes  us  that  it  would  be 
unwise  to  enlarge  the  rule  as  above  stated  in  Bailroad  Co.  i^.  Butler^ 
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Iq  his  answerto  the  plaintiffs'  fifth  point  the  learned  judge  went 
beyond  any  of  the  cases  cited.  In  the  point  referred  to  the  court 
was  asked  to  instruct  the  jury  that  ^^the  damages  which  may  lie 
allowed  in  this  action  may  be  isammed  np,  as  the  pecuniary  Tiloe 
of  the  life  of  John  McEnery  to  his  family,  including  wages  and  all 
such  service  as  a  father  conld  render  of  pecuniary  value  to  the 
wife  and  children,  whilst  the  jury  are  at  liberty  to  take  into  con- 
sideration questions  of  health,  liability  to  accident  or  death.  Thef 
may  aUo  consider  the  opportuniiiee  of  acquiring  weaUh  or  foHwu 
by  change  of  circufneiances  %n  lifeJ*  This  point  the  learned  judge 
affirmed  without  qualification.  No  fault  is  found  with  the  fint 
sentence  of  the  point,  but  the  affirmance  of  that  portion  I  have 
italicised  gave  the  jury  a  license  that  was  practically  without 
limit  It  was  substituting  for  the  ordinary,  reasonable  aod  prob- 
able incidents  of  life,  that  which  was  Fpoculative  and  unusual. 
What  are  ^'the  opportunities  of  acquiring  wealth  or  fortune  bj 
change  of  circumstances  in  life,''  and  how  can  a  jnry  measure 
them?  A  laborer  toiling  in  the  mines  may  by  chance  pick  upi 
nugget  of  gold  worth  a  fortune.  Industry,  thrift  and  sagacitT 
have  enabled  some  poor  men  to  become  millionnaires.  The  esses 
however  are  ezceptionaL  They  are  only  the  possibilities  of  life. 
Looking  at  mere  possibilities,  this  unfortunate  mule-driver,  had  he 
lived,  might  have  become  president  of  the  United  State&  Yet  to 
estimate  the  damages  to  his  family  by  his  death  upon  the  basis  of  a 
president's  salary  would  be  worse  than  a  burlesque  upon  the 
administration  of  the  law.  Such  a  principle,  carried  to  its  logical 
conclusion,  might  bankrupt  any  person,  firm  or  corporation  en- 
gaged in  a  business  which  involved  the  use  of  an  element  of  danger. 
The  point  in  question  was  probably  framed  by  way  of  aet-off  to  the 
defendant's  eighth  point,  in  which  the  court  was  requested  to  in- 
struct the  jury  that  in  arriving  at  the  value  of  the  deceased's  life 
they  should  consider  '^  the  uncertainty  of  life,  the  uncertainty  of 
health,  the  uncertainty  of  constant  employment,  and  should  also 
consider  how  much  it  would  have  cost  to  board  and  clothe  the 
decedent."  This  point  was  ^properly  affirmed.  The  incidents  to 
which  it  refers  are  such  as  are  usual  in  the  course  of  a  man's  Iiifti 
Nothing  is  more  certain  than  that  life,  health  and  constant  employ- 
ment are  uncertain.  It  is  reasonable,  therefore,  that  these  elements 
should  be  considered  by  a  jnry  id  estimating  the  value  of  a  man's 
life  to  his  family.    There  is  a  degree  of  uncertainty  about  them,  it 
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is  true,  which  makes  it  difficult  for  any  jury  to  arrive  at  a  strictly 
accurate  conclusion.  This  renders  it  the  more  necessary  that  to 
those  admitted  elements  of  uncertainty,  there  shall  not  be  added 
others  which  are  purely  speculative.  There  was  error  in  affirming 
the  italicised  portion  of  plaintiffs'  fifth  point 

[Omitting  other  matters.] 

I  have  endeavored  to  show  in  the  discussion  of  the  plaintiff's  first 
point  (2d  assignment)  that  if  the  defendants  exercised  ordinary 
care  and  skill  in  the  selection  of  employees  to  construct  the  bridge 
they  would  not  be  responsible  for  defects  resulting  from  its  origi- 
nal construction.  If  however  the  defendants  had  knowledge  of 
such  defects,  more  especially  if  notice  had  been  given  to  them 
thereof,  and  they  had  neglected  to  make  the  necessary  repairs,  they 
would  be  responsible  not  only  to  strangers,  but  even  to  one  of  their 
employees,  provided  he  was  not  chargeable  with  concurring  negli- 
gence or  want  of  proper  care,  or  neglect  of  duty  on  his  part.  This 
brings  us  to  the  important  point  in  this  branch  of  the  case.  It  has 
been  repeatedly  held,  in  fact  there  is  no  conflict  of  authority  upon 
this  question,  that  where  an  employee  has  knowledge  of  machinery 
being^  defective  and  dangerous,  and  in  the  course  of  his  employment 
continues  to  use  it,  without  notifying  his  employer  of  such  defect 
and  asking  him  to  repair,  he  voluntarily  accepts  the  risk,  and  can- 
not in  case  of  injury  from  such  cause  recover  damages  therefor. 
The  rule  is  thus  stated  by  Gockburk,  G.  J.,  in  Clarhe  v.  Holmes,  7 
Harlst.  &  N.  937:  "Where  a  servant  is  employed  on  machinery 
from  the  use  of  which  danger  may  arise,  it  is  the  duty  of  the  mas- 
ter to  take  due  care,  and  to  use  nil  reasonable  means  to  guard 
against  and  prevent  any  defects  from  which  increased  and  unnec- 
esaaiy  danger  may  occur.  No  doubt  when  a  servant  enters  on  au 
employment  from  its  nature  necessarily  hazardous,  he  accepts  the 
service  with  the  risks  incidental  to  it;  or  if  ho  thinks  proper  to 
accept  an  employment  on  machinery  defective  in  its  construction, 
or  from  the  want  of  proper  repair,  and  with  knowledge  of  the  facts 
enters  on  the  service,  the  master  cannot  be  held  liable  for  injury 
to  the  servant  within  the  scope  of  the  danger  which  both  the  con- 
tracting parties  contemplated  as  incidental  to  the  employment'* 
It  is  said  in  Whart.  on  Ev.,  §  212,  that  "A  railroad  or  other  em- 
ployer is  not  required  to  exercise  that  exquisite  and  exhaustive 
CBie  in  the  constant  examination  and  overhauling  of  its  machinery 
and  works  which  would  be  incompatible  with  the  proper  further- 
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ance  of  business.  And  if  in  such  case  tlie  employee  knew  of  the 
particular  defect  he  is.  precluded  from  recovering  on  the  graimd 
above  stated.  The  only  basis^  indeed^  on  which  he  can  be  entitled 
to  recover  *  *  *  is  that  not  knowing  as  to  the  special  defect 
through  which  he  was  injured^  he  had  a  right  to  presume  that  the 
structure  had  the  proper  appliances  to  enable  him  properly  to  .do 
his  work.''  In  iicul  River  and  Lake  Erie  Kailroad  Co,  v.  Barier, 
5  Ohio  St.  541>  the  action  was  broiught  by  a  conductor  against  the 
company,  on  whose  trains  he  w^  running,  to  recover  damages  tot 
injuries  received,  on  the  ground  that  the  injury  was  the  result  of 
the  insufficiency  of  the  cars  and  defects  in  the  machinery  of  the 
train.  It  was  held  by  ^he  court  that  '^  if  he  (the  conductor)  knev 
of  the  defects  and  insufficiency  of  the  cars  or  machinery,  and  with- 
out taking  the  necessary  and  proper  precaution  to  guard  against 
danger,  continued  to  use  them,  he  took  upon  himself  the  risk  and 
waived  his  right  as  against  the  company.''  In  Priesileg  v.  IMer, 
3  M.  &  W.  1,  it  is  said:  ''The  mere  relation  of  the  master  and 
servant  never  can  imply  an  obligation  on  the  part  of  the  master  to 
take  more  care  of  the  servant  than  he  may  reasonably  be  expected 
to  do  of  himself.  He  is  no  doubt  bound  to  provide  for  the  safetj 
of  his  servant  in  the  course  of  his  employment,  to  the  best  of  his 
information,  judgment  and  belief.  The  servant  is  not  bound  to 
risk  his  safety  in  the  service  of  his  master,  and  may,  if  he  thinks 
fit,  decline  any  service  in  which  he  reasonably  apprehends  injnrj  to 
liimself ;  and  in  most  of  the  cases  in  which  damage  may  be  incurred, 
if  not  in  all,  he  is  just  as  likely  to  be  acquainted  with  the  probabil- 
ity and  extent  of  it  as  the  master."  If  he  has  such  knowledge  he 
is  negligent  in  disregarding  it,  and  takes  the  risk.  Whart  Neg^ 
§  217.  It  was  accordingly  held  in  Seymour  v.  MaudoZy  16  Q.  B. 
(N.  S.)  326,  that  where  there  was  a  hole  in  the  floor  over  which  the 
plaintiff  had  to  pass  in  tho  dark,  and  it  was  not  lighted  or  guarded, 
and  he  knew  its  condition  but  chose  to  pass  in  the  dark,  he  did  so 
at  his  own  risk.  Frazier  v.  Pentieylvania  Railroad  Co.,  supra,  was 
an  action  brought  by  a  brakesman  for  injuries  resulting  from  the 
negligence  of  the  conductor  of  the  train,  the  all^atioa  being  that 
the  company  knew  of  theiaoompetency  of  the  oondnotor  and  jet 
continued  him  in  iheir  employ.  It  was  held,  Lowbib,  O.  J.,  deBf- 
cring  the  opinion  of  the  court,  that  *^  If  the  plaintiff  Imew  that  hie 
conductor  was  habitually  careless,  and  chose  ta  oontiniie  his  serriee 
with  him,  and  did  not  inform  the  company  of  hia  known  acts  d 
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carelessnesa  and  refuse  to  serve  with  him,  he  can  have  no  claim 
against  the  company  for  injuries  suffered  from  further  carelessness, 
eyen  if  the  company  did  also  In'bw."  And  see  authorities  there 
cited,  and  also  in  foot-note  at  section  214  of  Whart  on  Neg.  lu 
this  country  the  rule  ha^  been  so  far  modified  as  to  hold  that  a 
servant  does  hot  by  remaining  in  his  master's  employ,  with  knowl- 
edge of  defects  in  the  machinery  he  is  obliged  to  use,  asstime  the 
risks  attendant  on  the  use  of  snch  machinery,  if  he  has  notified  Ins 
employer  of  such  defects,  or  protested  against  them  in  such  a  way 
as  to  induce  a  confidence  that  they  will  be  remedied.  Whart  on 
Neg.,  §  221,  citing  JTroy  v.  Chicago,  R.  L  d  P.  Railroad  Ci>.,  32 
Iowa,  357;  Oreefdeaf  v.  Dubuque  &  Sioux  City  Railroad  Co.,  33  id. 
52;  Snow  t.  HouMtonic  Railroad  Co.,  8  Allen,  441. 

It  remains  but  to  apply  these  well-settled  principles  of  law.  It 
was  not  a  controverted  fact  that  John  McEnery,  the  deceased,  had 
been  using  this  bridge  constantly  for  some  monihs  prior  to  his 
death;  that  he  drove  a  mule  team  of  loaded  coal  cars  over  it  daily, 
if  not  several  times  each  day.  The  plaintiffs  proved  that  the 
bridge  was  in  an  exceedingly  dangerous  condition;  that  it  swayed 
from  side  to  side  as  teams  passed  over  it,  so  that  the  horses  could 
scarcely  keep  their  feet  The  unsafe  condition  of  the  bridge  there- 
fore was  patent;  it  must  have  been  known  to  the  deceased;  it 
could  not  have  been  ptherwise;  yet  with  such  knowledge  he  volun- 
tarily continued  in  the  service  and  gave  no  notice  to  his  employers 
of.  its  dangerous  condition,  nor  did  he  make  any  protest  against 
being  subjected  to  such  perils.  If  the  plaintiffs'  testimony  be 
true,  and  we  must  assume  it  for  the  purposes  of  this  point,  by  their 
own  showing,  John  McEnery,  the  deceased,  was  guilty  of  gross 
negligence  in  exposing  himself  upon  such  a  structure,  and  took 
upon  himself  the  risk  of  injury  from  such  cause.  The  defendants' 
fourteenth  point  ought  to  have  been  affirmed. 

[Omitting  otherxnatters.] 

Judgmmit  reversed 
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""  (91  Peon.  8t.  aci) 

Jlf0ffVgenM  —  malpraeUee  —  emttrilmtofy  negMftmm. 

The  meumre  of  skill  which  a  phjsidan  b  bound  to  exerdee  Is  noii 
his  xefnsal  of  the  proffer  of  sssistsnce  from  other  physidiuis* 

If  a  patient  oontribates  to  present  sufleriags  and  permanent  iiuu7»  attribnisd 
to  malpractice  of  a  physician,  by  disregard  of  his  instmedons,  either  per- 
sonally or  by  thoee  in  diarge  of  the  patient,  there  can  be  no  nouwmj  la 
damages.    (See  note,  p,  870.) 

ACTION  of  malpractice.     The  opinion   states  the  case.    The 
plaintiff  had  jadgment 

Knox  4§  Reed  and  W.  D.  Mbare^  for  plaintiff  in  error* 

J.  McF.  Carpenter,  G.  W.  MeCwrd  and  J.  K.  P.  Duffy  for  dafend- 
jmtin  error. 


MBBCUBy  J.  This  was  an  action  on  the  case  against  the 
iff  in  error,  a  physician  and  surgeon,  for  malpraotioe  in  treating  the 
defendant  in  error.  When  about  eight  years  of  age  the  latter  wai 
run  over  by  a  coal  car.  The  wheel  passed  over  his  leg  near  the 
Ankle,  thence  up  the  outside  of  the  leg,  cutting  the  tendons,  mof- 
cles  and  ligaments  at  the  knee.  The  evidence  was  conflicting  as  to 
whether  the  joint  was  dislocated  or  the  bone  fmctnred. 

When  a  physician  or  surgeon  takes  the  charge  of  a  patient,  he 
assumes  an  implied  obligation  to  treat  the  case  with  reasonable  dili- 
gence, carefulness  and  skill.  It  is  however  the  duty  of  the  patient 
to  submit  to  the  treatment  prescribed,  and  to  follow  the  directioiii 
given,  provided  they  be  such  as  a  physician  of  ordinary  skill  wonM 
adopt  or  sanction.  Having  assumed  the  charge  of  the  boy  Warner, 
the  measure  of  professional  skill  which  the  plaintiff  in  error  waa 
bound  to  exercise  did  not  depend  on  whether  or  not  he  refused  the 
proffered  assistance  of  other  medical  men.  His  refusal  was  no  mora 
than  an  implied  declaration  of  his  ability  to  treat  the  case  propcriy. 
By  assuming  and  continuing  the  charge  of  the  patient,  he  wasosdcf 
an  obligation  to  exercise  a  degree  of  skill  which  was  neither  in- 
creased nor  diminished  by  such  refusal  Hence  the  affinnance  ol 
the  fourth  point  submitted  by  the  defendant  in  error  was  caknktiil 
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to  mislead  the  jary,  by  conveying  the  idea  that  the  refasal  of  each 
aflBistanoe  imposed  on  the  plaintiff  the  ezorciBe  of  a  higher  degree 
of  skill  than  would  otherwise  be  required  of  him. 

The  claim  was  to  recover  damages  for  unnecessary  pain  suffered, 
protracted  illnesSy  and  permanent  injury  to  the  leg 

In  addition  to  evidence  of  the  exercise  of  proper  attention  and 
skill  on  the  part  of  the  plaintiff  in  error,  he  also  gave  evidence 
tending  "to  prove  that  all  the  causes  of  complaint  were  produced  by 
a  neglect  and  refusal  of  the  defendant  in  error  to  follow  the  reason- 
able directions  given  by  the  plaintiff  in  error.  It  was  therefore 
claimed  that  if  the  defendant  in  error  was  guilty  of  contributory 
negligence  in  producing  the  injuries  complained  of  he  could  not 
recover.  The  court  however  said  to  the  jury,  **  the  doctrine  of  con- 
tributory negligence,  if  it  is  properly  applied  to  this  case,  does  not 
control  it  The  defendant  is  charged  with  unskillfulnessand  negli- 
gence in  his^piofessional  treatment  of  the  plain  tiffl  If  he  was  guilty 
of  unskillfulness  or  negligence  which  directly  caused  any  injury  to 
the  plaintiff,  he  is  responsible  for  such  injury  to  the  plaintiff ;  but 
of  course  he  is  not  responsible  for  any  injury  resulting  from  any 
other  cause.  For  instance,  the  permanent  deformity  of  the  limb 
may  have  resulted  from  the  fault  of  the  boy  or  his  parents,  for 
which  the  defendant  could  not  be  responsible ;  yet  if  the  boy  suf- 
fered unnecessary  pain  or  a  protracted  illness  from  the  fault  of  the 
defendant,  he  would  be  responsible  for  that.'' 

The  learned  judge  failed  to  give  due  legal  effect  to  contributory 
negligence  of  the  defendant  in  error.  It  is  true  the  plaintiff  in 
error  was  charged  with  negligence  and  unskillfulness.  Although 
guilty  thereof,  yet  it  did  not  necessarily  follow  that  he  was  liable 
in  damages  therefor.  If  the  contributory  negligence  of  the  defend- 
ant in  error  united  in  producing  the  injuries  complained  of  he  was 
not  so  liable.  This  rule  applies  to  the  unnecessary  pain  and  pro« 
tracted  illness  as  well  as  to  the  permanent  deformity  of  the  limb. 
The  evidence  is  amply  sufficient  to  submit  to  the  jury  the  question 
of  contributory  negligence  on  the  part  of  the  defendant  in  error. 
If  they  find  the  parents  of  the  boy  were  in  charge  of  and  nursed 
him  during  his  sickness,  and  that  they  did  not  obey  the  directions 
of  the  plaintiff  in  error  in  regard  to  the  treatment  and  care  of 
their  son  during  such  time,  but  disregarded  the  same  and  thereby 
contributed  to  the  several  injuries  of  which  he  complains,  he 
cannot  recover  therefor.    If  the  injuries  were  the  result  of  mntunl 
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and  cbhGVktting  negligence  of  the  parties,  ifb  .acti.(m  to  recover 
damages  ttieref or  will  lie.  A  peisbn  cannot:  iNBOOTer  from  another 
for  oonseqaenoes  attiibntible  in  part  to  his  own  wrong.  Nor  is 
it  neoesdi^j  tbiit  the  negligence  x>f  each  party  he  eqUal;  to  defeat 
a  recovery.  Cattawissa'  Railtoad  Ctf.  t\  Ai^nigironffi  1^  Wright, 
i86.  It  was  well  said  in  Railroads.  NorhUy  12  Sarris,  465^ 
'^  the  law  has  no  efcdl^:  to  determine  in  Much  cases  whose  wrong- 
doing weight  most  in  tlL^  coinpound  that  oocasioned  the  miaohiel'' 
It  followstbat  in  so  far-  as  the  '^veral  assignments  of  error  aie  in 
conflict  #ith  thfa  opinion  they  arb :  snstat)fed.  Beyond  that  we 
discover  no  erix>n.  :  t 

Judgment  reversed^  afid  9b  venire  fadkB  4$  novo  awarded. 

■    •  Judgnomi  reversed. 


NoTB  Bt  THB  Biponmi  4-|ii.  HlbbcMntl'v.  Thom9$m^  lOO'MpMB.  aB(l,it  wm  held  Uud  m 
patient  cannot  reooTer,  either  in  contnct  or  in  tort  for  injuxfes  ooDaeqoeiit  upon  imddll- 
fol  or  negligent  treatment  by  bis  pbysiciari.  If  his  own  negligenoe  dlrtd^  oonttiboCed  to 
them  to  an  extent  Whloh  oaanot  be  jdistingnldied  ^nd  ^separaM.'.  TbfltbQmt  Mid,  tiw 
iostraptioDs  *'8eem  tp^us  to  contain  a  careful  and  aocurate  discrimination -^ftweeB  the 
different  aspectis  of  th6  case  as  the  jutf  might  find  the  tacti  i»  Be*.  Tbifw^n  lint 
mstnicted  that  *  if  ft'  b6  impossible  to  asparate  the  6ijiit7  oeaBldnod  bgr  thelnqgleet  of  tiis 
plaintifr  from  that  occasioned  by  the  neglect  of  the  defenfantthe  phtlntUT  cannot  rsoofer:  * 
bat  the  judge  adde<l:  *  If  however  they  can  be  separatecC'for  such  injury  as  the  pIsJartiT 
may  shew  thus  pr6ceed<id  solely  ^k^m'the  wan^  o^  ordihs^  skill  «r  brdinaky  care  o£,tha 
defendant  he 4iui|rreooTep.*  The  flist  part  states  the  ordiiyuy  rule  as  to  the  nogUgenoeoC 
the,  pisintilt ;  the  second  states  the  pro|i|Dr  limitation  of  the  rule.  It  Is  an  important  hni- 
^tlon ,  for  a'physician  'may  '"be  catted  -  to  prescribe  for  caiate  ^whfcjb  QrfglBat«d  -Ifrllbe^eii*- 
lessneas  of  the  patient,  and  though  such  caredesaness  woul^  tetootely  cokitribiite  to  th» 
injury  sued  for,  it  would  npt  reVeve  the  physician  frofn,liabil^  for  his  t^tetinct  nsgUgBoce 
and  the  separate  ii^ury  occasioned  tlierel^.  Tbe  patient  inaya^  ifbSio  he  is  UMler 
treatment,  injtire  bliuselt  by  his  own  carelesness;  3ret:M  ^isy  rev»>vciH>r  the  pliTSlciaa  If 
he  carelecnty  of  unsklllfuUy  treats  hi|n  afterward,  and  t^ua  does  him  a  distinct  ialwy. 
In  such  cases  the  plaintiff's  fault  doeid  not  directly  contribute  to  produce  the  isjuiy 
sued  for."     -  '■   n  V  .        .   M  .:      : 

In  OeMlmanrt.  Scott,  25  Ohio  St.  SB,  It  was  held  that  if  the  pa|lent  neglects  .to  ob^  the 
reasonable  instructions  of  the  suxigeon,  and  thereby  contributes  to  the  injofycdrnpUDsd 
cfti  he  ciinnot.*recover  for  such  injury;  but  the  informattoa 'given  by  a  enrgson to hii 
patient  conoenxing  the  nature  of  his  malady  Is  a  drcumstanoe  that  should  be  euMhlBWd 
in  determinloig  whether  the  patient  in  disobeying,  thie  instructions  of  the  suigeoa 
guilty  of  contributory  negligence  or  Aot<    •  1     '     ' 

In  McCca^dk^v,  JfcTTho^SSPenn.  St.  S61,  Woodwabd,  J.,8aid:  "  Nothing  can  be 
clear  than  that  it  is  the  duty  of  the  patient  to  co-operate  with  liis  professional  advissr,  asd 
to  conform  to  the  necessary  prescriptions  i.  but  it  he  will  riot,  or  under  O^praasiira  ef  psia 
cannot,  his  he^ect  is  his  own  wrong  or.  misfortune;  for  which  he  haa  M>  r^iht  to  hold  kh 
surgeon  responsible.  No  man  can  tfUce  advdntage  of  hia  own  wrong  or  cfaaige  hia : 
tunes  to  the  account  of  another.'*  *   :  v    . 

If  the  patient  is  hisane,  and  so  incapable  pjf  oo-operattng  with  the  phyiloiaai, 
tory  negligence  is  not  imputable.    People  v.  N.  T.HotpO^A  8  Abb.  N.  a  ttS.    And  thii 
inability  the  physician  is  bound  to  take  Into  account. 

If  the  physician  has  faijured  the  patient  by  his  negligenoe,  tl»s  refteal  of  the  p«Hant  or 
his  custodians  to  allow  an  experiment  by  another  phyaldan  to  jwpair  the  Injoiy  Is  aot  eea 
tributory  negligence  Unless  they  had  reasonable  assurance  of  the  success  of  the  espan 
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inent.  Chmmberifh  ▼.  M&rgan^'  68  Fttrin.  St.  108.  ^mie  odoit  flaid:>^U ;tt  fte  ^dtj  oT^i; 
ponon  who  has  besn  Injured  by  the  maliiractioe  of  a  phyaiciaa  or  wwtgetm  lo^awka  aoj 
^jcptviment  which  maj  be  suggested  to  him,  howe?er  plai|sible  It  ^luiy  appear^'  Jl  maa 
who  is-noi  faiiDself  a  physician  and  cannot  be  expected  to  -know  any  thlng'tf|M»i  tks  snb- 
Jest,  oamot  be  himself  a  judge  of  soeh  matlbrs.  It  is  Tsry  roasc^ablft  for  the  fsllier  of 
Hhttto  Morgai)  to  say  when  Dr.  Rtchardson  proposed  to  pat  her  under  the  Influence,  of  ati 
anesthetic  andf'  attempt  to  reduce  the  limb;  *  that  so  long^  as  She  was  Improving  so  fast  sm 
she  had  done  sinoe  he  came  hospe,  he  shoal^  not  haye  It  dls^tfbed.*  Had  Dr.  Chamberlin 
propooed  thisezperiment  there  m^t  ^  some  reason  to  hold  that  he  should  havo  the  op- 
portuidtjr  of  redeeming  his  mistake,  d^  even  if  he  had  called  fn  Dr.  Blchardson  tt>  act  on 
hb  bSbalf.  )fr.  Moigan  merely  requested  .Itr,  Riohardson  to  examlde  his  .daughter's  ami 
and  give  his  opinion  about  It; .  That  did  not  oblige  him  te  adopt  his  advice,  or  to  Incur  the 
haiard  and  expense  of  another  operation.  HeowednosuchdutytoDrLQhamberlln'.  It  was 
offersd  to  prove  that  the  injuiy  oouldtiieiihaTe  beent«ducsd.<  But  how«lraS  ^r#  Mtf^gan  or 
liattle  to  have  known  this?  Had  the  experiment  failed,  \%  mIghtweU  have  beenuigsd  thai, 
as  she  was  Inqtrovliig  she  ought  to  hav^  been  let  alone,  and.  that  Dr.  Cfaiambei^la  was  re- 
lieved fkom  sll  lespoialbittty  I7  the  case  having  beea  taken  out  of  his  haa^ 
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»,.,..  CUPena.  St.  tt4.).r  -.r  ' 

Specific  p0rfarfMne»-^  contract  Off  cA^ 

Specilie  performance  ol  a  contract  to  baU  ahaiies  of  W  National  bank  will  not 
,  be  enforced  whece  it  appears  .that  the  olumi  were  designed  to  ii^lve.eontiol 

of  the  bank.  ^, Whether  the  contract  would  be. enforced  if  lawful,  guare. 

■  •      '^.  .',•.■       >      .  -f •       ~         .        ••.  ^ 

(8eenoU,p:tni:) 


B 


^LL*  lot  Specific  pertotmnBOd*  -  The  opinion  tftates  the  case. 
The  pkuntifl  had;  judgment  below. 


:  (Z  R.  Curtis  and  John  P.  Vincent j  for  appellant 

.  Davenport  &  Griffiif^  and  Benson  <§  Brainerdylor appellee. 

pAXisoK,  J.  This  case  presents  some  extraordinary  features.  We 
have  nothing  like  it  in  this  State  since  equity  powers  were  conferred 
upon  the  courts.  It  was  a  bill  to  compel  specific  performance  of  a 
•contract  f6r  the  sale  and  delivery  of  fifteen  shares  of  the  stock  of 
The  First  National  Bank  of  North  East,  under  the  following  circnm- 
«taDce8 :  The  bank  in  question  is  situated  at  North  East^  Erie 
oonnty^  Pennsylvania,  and  has  a  capital  of  150,000,  divided  into 
five  hundred  shares  of  tlOO  each.  R.  M.  Oreer,  complainant  below, 
«nd  appellee,  is  a  merchant  in  North  East,  and  at  the  commence* 
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meao  of  the  year  1877  owned  ten  shares  of  the  stock  of  the  bank 
in  question.  His  mother  owned  sixtj-ftre  shares  and  his  brother 
owned  forty.  About  that  time,  K,  M.  Greer  conceive  \  the  idea  d 
getting  enough  of  the  capital  of  the  bank  to  control  it,  and  to  eiiTf 
out  this  plan,  made  an  arrangement  with  his  uncle,  R  0.  Costud, 
and  B.  E.  Chambers,  an  operator  in  oil,  to  raise  sufficient  money  ti> 
buy  a  oontrolling  interest  They  succeeded  in  buying  a  oonsiderable 
amount  of  the  stock,  mostly  upon  borrowed  capital,  but  still  lacked 
the  full  shares  necessary  for  control.  John  W.  Foil,  the  appellant^ 
had  the  requisite  number,  and  on  March  7,  1877,  Oreer  and  Foil 
entered  into  the  following  contract:  **  I  hereby  agree  to  purchase 
fifteen  shares  of  The  First  National  Bank  of  North  East,  fh>m  John 
W.  Foil.  The  price  to  be  paid  is  to  be  |ta,110 .  55,  and  interest  from 
July  30th,  at  ten  per  cent ;  said  stock  to  be  deliyered  before  the 
second  Tuesday  of  January,  1878.''  This  contract  was  in  writiii; 
and  signed  by  the  parties.  Before  the  time  arrived  for  deliTerin; 
the  stock,  Foil  informed  Oreer  that  he  would  not  deliver  it  Foil 
then  made  a  tender  of  the  money  specified  in  the  contraci  This 
bill  was  then  filed  and  referred  to  a  master,  who  made  his  report 
recommending  a  decree  for  specific  performance.  Bxoeptioiif 
were  filed  to  the  report  by  Foil,  which,  after  a  hearing,  were 
dismissed  by  the  court  below,  the  master's  report  was  confirmed, 
and  a  decree  entered  commanding  Foil  to  transfer  to  Oreer  the 
shares  of  stock  referred  to.  From  this  decree  Foil  entered  an 
appeal  to  this  court. 

The  avowed  object  of  the  purchase  of  the  stock  and  the  filing  of 
this  bill  was  to  get  the  control  of  the  bank  for  Oreer  and  his 
friends.  This  appears  upon  the  face  of  the  bill,  and  is  the  main 
ground  upon  which  equitable  relief  is  asked.  While  the  primaiy 
object  was  to  obtain  the  control  of  the  bank,  there  wore,  at  the 
same  time,  secondary  objects.  As  a  part  of  the  plan,  the  said 
R.  M.  Oreer  was  to  be  made  cashier,  and  Custard  and  Chamberi, 
before  mentioned,  were  to  be  directors. 

The  general  rule  is,  that  equity  will  not  enforce  specific  execa* 
tion  of  a  contract  relating  to  personal  chattels.  3  Pars,  on  Gont  36i» 
This  is  so  even  in  England,  where  the  equity  jurisdiction  is  mudi 
broader  than  in  this  State.  The  reason  for  the  rule  is,  that  for  the 
breach  of  a  contract  of  sale  oi  personal  chattels,  there  is  an  ado^ 
quate  remedy  at  law.  A  jury  can  be  in  no  doubt  as  to  the  proper 
measure  of  damages.    This  is  especially  true  of  stocks  and  paUio 
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teonrifcieB  which  havp  a  JcnQwn  market  value.  The  disappointed 
parchaaer  can  go  into  the  market  and  purchase  a  corresponding 
number  of  shares  of  the  same  stock.  .    , 

To  this  general  rule  however  there  are  exceptions.  An  article 
of  personal  property  may  have  certain  qualities  not  common  to  other 
article3  of  like  description,  or  may  have  jan  especial  value  by  reason 
of  its  antiquity,  family  association,  or  the  like.  A  number  of  in- 
stances .are  collected  in  McOowin  v.  Remington^  2  Jones,  61.  .  They 
are  tide  deeds  of  an  estate  and  other  muniments  of  property;  an 
antique  silver  altar-piece  {Duk$  of  Somerset  v.  Gookeon^  3  P.  Wms. 
389);  an  ancient  hor.n,  the  symbol  of  tenure  by  which  an  estate  is 
held  {Pusey  v.  Pueey,  1  Viern.  273);  heir-looms  {Macclesfield  v.  Davis^ 
3  Ves.  4  B.  18);  and  even  a  ftnely-carved  cherry  stone.  Peame  v. 
LislCy  Ambler  77. 

I  know  of  no  instance  in  this  State  in  :*whieh. a  court  of  .equity 
has  decreed  specific  performance  of  a  sale  of  stock.  JfcOotoin  v. 
Remifigion,  ^pra^  which  was  cited  .on  behalf  of  the  appellee,  is 
not  in  point  The  specific  chattels  in  that  case,  whose  return  was 
sought  to  be  enfprced,  consisted  of  a  surveyor's  maps,  plans,  and 
papers  of  like  character.  They  manifestly  came  within  the  excep- 
tions noted,  and  besides  it  was  a  clear  case  of  trust.  But  we  need 
not  pursue  this  subject  further,  as  the  case  in  hand  turns  upon  a 
different  principle. 

While  the  legal  right  of  the  complainant  to  buy  up  sufficient  of 
the  stock  of  this  bank  to  control  it  in  the  interest  of  himself,  and 
friends  may  be  conceded,  it  is  by.no  means  cle$r  that  a  court  of 
eqnity  will  lend  its  aid  to  help  him.  A  national  bank  is  a  qua.^i 
public  institution.  While  it  is  the  property  of  its  stockholdets  and 
its  profits  inure  to  their  benefit,  it  was  nevertheless  intended  by  the 
law  creating  it  that  it  should  be  for  the  public  accommodation.  It 
furnishes  a  place,  supposed  to  be  safe,  in  which  the  general  pub|lic 
may  deposit  their  moneys,  and  where  they  can  obtain  temporary 
loans  upon  giving  the  proper  security.  There  are  three  classes  of 
persons  to  be  protected,  the  depositors,  the  noteholders  and  the  stock- 
holdera  We  have  no  intimation  that  the  bank,  as  at  present  or- 
ganised,  is  not  prudently  and  carefully  managed.  The  stock,  as 
BOW  held,  is  scattered  among  a  variety  of  people  and  held  in  greater 
or  lesser  amounts.  It  is  difficult  to  see  how  the  small  stockholdeis, 
who  have  their  modest  earnings  invested  m  it,  the  depositors  who 
use  it  for  the  safe-keeping  of  their  moneys,  or  the  business  public 
Vol.  XXXVI— 85 
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wiio  look  to  it  for  aooommodatioii  in  the  way  of  loans,  are  to  U 
benefited  by  the  oonoentration  of  a  majority  of  its  stock  in  the 
hands  of  one  man,  or  in  snch  way  that  one  man  and  his  frieodi 
shall  control  it.  Especially  is  this  so  when  attempt  is  made  to  ooo- 
trol  it  by  the  nse  of  borrowed  capital.  The  temptations  to  nse  it  for 
personal  ends  in  snch  case  are  very  strong.  It  is  a  fact  to  which 
we  cannot  close  our  eyes,  that  the  financial  wrecks  of  such  inatitn- 
tions,  with  which  the  pathway  of  the  last  few  years  is  so  thieUy 
strewn,  are  the  result,  in  a  great  measure,  of  personal  managemeoL 
This  purchase  has  not  even  the  merit  of  being  aninveatment  on  the 
part  of  the  plaintiff.  When  a  man  buys  and  pays  for  stock  with 
his  own  money,  it  may  be  regarded  as  an  investment  When  he 
buys  it  upon  credit,  or  pays  for  it  with  borrowed  money,  it  iaa  meiv 
speculation. 

Were  we  to  afBrm  this  decree,  I  see  no  reason  why  we  may  not 
be  called  upon  to  use  the  extraordinary  powers  of  a  court  of  equitr 
to  assist  in  miscellaneous  stock-jobbing  operations.  A  party  who 
is  attempting  to  make  a  ''comer"  in  stock  or  in  any  article  of 
merchandise,  who  had  made  his  contracts  with  that  end  in  viev, 
might,  with  equal  propriety,  call  upon  us  to  degree  specific  perfona- 
anoe  thereof.  But  the  decree  of  a  chancellor  is  the  exercise  of  a 
sound  discretion;  it  is  of  grace,  not  of  right,  and  will  never  be 
made  where  the  equity  and  justice  of  a  case  is  not  clear. 

We  are  in  no  doubt  as  to  our  duty  in  the  premises.  We  are  of 
opinion  that  the  end  sought  to  be  attained  by  this  bill  is  against 
public  policy,  and  for  that  reason  we  refuse  our  aid. 

The  decree  is  reversed  and  the  bill  dismissed  at  the  ooet  of  the 
appellee. 


NoTB  wt  1RB  Bawiri'B>.—  **  A  oontnMSt  for  the  Mia  of  gtock  wblch  ombe 
market  will  noHn  general  be  specifloanj  enfbroed ;  die  bujer  or  aeller  hft^tng  a 
remedy  at  law  in  the  market  fnloe  of  sueh  stock.  Lord  ]CACN3L«vnLi>  rataaed  lo 
the  apeoiflo  perfbrmanoe  of  an  agreement  for  the  tranafer  of  Sooth  Sea  atock  for  tlM  fol- 
lowing raaaona:  Flrat,  the  nature  of  the  aubject-matter  of  the  contnct:  aeoond,  the  ck^ 
cumatanoe  that  the  defendant  was  not  poaseased  of  the  atock  at  the  time  of  the  eoatrMt: 
third,  the  liability  to  audden  riae and  ftdl  hi  the  atock.  Cud  v.  Aiittar,  1  P.  Wma  SW.  hi 
a  Bubaequent  case,  however,  Lord  Hardwicxb  granted  apeoiflo  perfurmanoe  of  aacka 
agreement,  and  the  rule  haa  been  departed  from  in  other  caaea.  Nvdbrown,  r.  TkcnUam, 
10  Yea.  161.  The  aame  prinolplee  gOTem  in  contracta  f or  the  aale  of  atock  M  In  the  Mb  of 
other  property,  that  is,  if  a  breach  can  be  fully  oompenaatad  in  damagea, 
interfere;  whfle  it  will  do  ao,  when  notwithatanding  the  payment  of  the  mon^ 
atock,  the  plaintiff  will  atlll  loae  a  aubatantlal  benefit*  and  thereby  remain  uncompaMitrt* 
Waterman  on  Spea  Perf .,  119.  Aa  where  the  Talue  ia  uncertain.  WhtU  ▼.  Sthu^trA 
Abb.  Pr.  (U.  8.)  aOO.    Or  where  it  cannot  be  had  in  market.    Duncufl  ▼.  .AI6rwM.  It ! 
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18»;  Palm  t.  HvUhbnon,  L.  B^  8  Oh.  aSS.    Or  the  oontaraol  is  for  fltoek  mmI  real 
New  Bnumoiek  Lamd  Co,  ▼.  M^ifomridge^  4  Drew.asflw 

ThisMhiectisfaUf  dinaHedin  OuOmimiky.TliaytrMaimif.  Oot^lt  N.  T.  865|a.a«a 
▲m.  Bap.3U^*OM0Bo(eltedbjlIr.WAt«iiiMi.    Nor  is  Ihs  prtnolpAl  om0  died  lij 


017VF  T.  ALLBGHBinr  Railboad  Cohpavt. 

an  Pens.  8tw  408.) 
Gamier — ntffigenoe — trewpawMt. 

A  nilway  eompMi7  la  not  liable  for  the  aeddontal  death  of  a  boy  pendllad 
by  the  oondnctor,  agahurt  its  mlee,  to  ride  giataitoualy  on  the  tiaia  lo  nil 
newspapers. 

AGTIOK  of  damages  for   negligenoe    producing  death.    The 
opinion  states  the   point.    The    defendant   had  judgment 
below. 

Isaac  Ash  and  James  D.  Hancock^  for  plaintiffs  in  error. 

E.  S.  Chlderif  for  defendant  in  error. 

Pbb  Cubiah.  This  was  an  action  by  a  parent  to  recoTer  damages 
for  the  death  of  her  son  on  account  of  the  alleged  negligence  of 
the  defendants.  It  is  clear,  from  the  evidence,  that  the  boy  was 
on  the  train  from  day  to  day,  not  as  a  passenger  or  employee  of  the 
company,  but  by  the  connivance  of  the  conductor,  in  order  to  sell 
newspapers.  It  is  not  like  a  person  allowed  by  the  conductor,  to 
ride  in  a  car  as  a  passenger  without  paying  fare.  In  that  case  there 
IS  a  legal  liability  to  the  company  for  the  fare.  This  is  the  oase  of 
a  mere  trespasser,  and  the  company  owed  him  no  duty.  We  are  of 
opinion  that  the  rulings  of  the  learned  judge  below  were  right 

Judgmeni  affirmed. 


Nan  BT  TBM  BepmeiaiL— In  JTemlngT.  BrodkHun  (XtyB.  Co.,  1  AbhN.  O.  488,  the 
Bsme  doetilne  was  held  under  the  like  dicumstences,  by  the  Brooklyn  citj  court.  The 
couitaald:  "  He  was  not  expected  to  pegr  fare,  neither  did  he  go  onboard  for  the  pnipoee 
of  beinir  tranaported  bom  one  place  to  another.  He  rimply  had  a  Uoenae  topaM  on  and 
off  the  oar  fk>r  the  pnzpoae  of  aeOlas  papers  to  the 
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ABXBNIA  InreUBAKCE  OOMPAKT  Y.  PaUL. 

(M  Phib.  St.  mo.) 
huwranee  —  wartw^ii^  --omiition  to  an$w&r  quetiian  in 


The  entire  oinlMlon  to  answer  a  question  in  a  written  appUeatioa  lor  I 

does  not  avoid  itke  policy. 

AOTIOK  on  fire  insuranoe  policy.    The  opinion  state  the 
The  plaintiff  had  judgment  below. 

^  Thinnas  M.  MarsAaUy  for  plaintiff  in  error 

Mitter  it  MeBrids^  for  defendant  in  error. 

'  PAXSOKy  J;  The  ground  upon  which  the  defendant  bdow  aedn 
to  prevent  a  recoyery  is,  that  the  plaintiffs  were  guilty  of  a  Biip- 
pression  of  facts  material  to  the  risk  in  their  application  for  the 
policy.  The  application  signed  by  Mary  Ann  Paul,  the  insured, 
includes  a  survey  of  the  premises,  which  survey  oontains  a  htp 
number  of  printed  questions  with  blanks  left  for  the  appUcaot  to 
sign.  Many  of  these  questions  were  answered,  and  some  of  them 
were  not.  Among  the  question  left  unanswered  was  the  eleventh 
interrogatory,  in  these  words:  ''External  exposure:  What  is  the 
distance,  occupation  and  materials  of  all  buildings  within  one  hnD< 
dred  and  fifty  feet  ?  North,  east,  south,  west  ? ''  The  omisBion  to 
answer  as  to  this  matter  is  the  cause  of  complaint  It  was  al- 
leged, on  behalf  of  the  company,  that  instead  of  being  free  from 
exposure  within  one  hundred  and  fifty  feet,  various  inflammsbk 
buildings  were  situated  within  that  distance,  and  a  travelled  nulwif 
track,  in  constant  hourly  use  by  a  railroad  oompany,  was  loosted 
within  nine  feet  of  the  saloon  insured;  that  the  smoke  stMbirf 
locomotives  passing  along  the  track  emitted  sparks  of  fin 
twelve  feet  of  the  roof  of  the  saloon. 

The  fire  originated  upon  the  insured  premisea  It  was  not 
by  reason  of  its  proximity  to  other  buildings.  It  may  have  bees 
occasioned  by  the  passing  locomotives.  Bat  of  that  the  oompiBy 
had  no  cause  to  complain.  The  application  disoloaes  the  taet  ihd 
the  property  was  situated  on  **  the  line  of  the  Chartiers  Valkj  Biil- 
rond  and  the  P.  0.  and  St  Louis  Bailroad,  at  the  junction  and  near 
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the  depot"    The  coi.ipany  were  thas  warned  that  the  location  waa 
one  of  danger. 

Was  the  omission  to  answer  the  eleventh  interrogatory  such  a 
concealment  as  avoids  the  policy  ?  I  am  not  aware  that  this  ques- 
tion has  been  decided  in  this  State.  It  has  been  decided  elsewhere 
however,  and  the  authorities  are  against  the  company.  Without 
elaboration y  the  rule  appears  to  be,  that  the  issuing  of  a  policy, 
where  a  portion  of  the  questions  in  the  application  remains  un- 
answered, is  a  waiver  of  answer  to  such  questions.  May  on  Ins., 
§  166,  citing  Wilson  v.  Hampden  Fire  Insurance  Co.,  4  B.  I.  159 ; 
Campbell  v.  Insurance  Co.,  37  N.  H.  35  ;  Liberty  Hall  Association 
V.  Housatonic  Insurance  Co.,  7  Oray  261.  In  the  case  of  HaU  v. 
Insurance  Co.,  6  Gray  185,  it  was  said  by  Shaw^  C.  J.:  **  The  fact 
that  one  question  was  unanswered  is  immateral;  in  fact,  many  ques- 
tions were  not  answered.  The  company  by  consenting  to  make  the 
policy  upon  the  application  as  it  was  waived  all  claimi  to  further 
answers."  As  this  rule  seems  reasonable,  we  adopt  it.  When  the 
company  came  to  issue  this  policy  they  saw  that  the  eleventh  inter- 
rogatory was  unanswered.  It  was  in  their  power  then  to  decline 
the  risk  or  seek  further  infoimation.  Having  issued  it  they  must 
be  presumed  to  have  been  satisfied  with  the  risk. 

We  do  not  regard  the  diagram  as  important.  It  is  upon  the  back 
of  the  application,  and  was  not  signed  by  the  insni*ed.  It  is  tfue 
there  is  a  line  printed  in  small  type  just  below  the  signature  of  the 
applicant:  ^^  Make  a  digram  of  the  premises  on  the  other  side  of  this 
sheet''  Such  diagram  was  made.  If  it  was  intended  to  make  thia 
a  diagram  of  surrounding  property  .for  the  6]^oe  of  one  hundred 
and  fifty  feet,  it  wonld  have  been  only  fair  to  have  said  so  in  tte 
directions. 

We  see  no  error  in  this  reoord. 

Jmdgmmi  qfirm^r 
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Reynolds  v.  Wittb. 
asaas.) 

Apenei^ — ttabUUjf  of  principal  for  agenCs  firaud  -^  nMeuiifV  tfiwm^fm 


Wliere  an  agent  fraud  ulentlj  miflapproprlates  negotiable  oollateialf  dspoatd 
with  him  on  a  loan  of  the  principal's  moneys,  the  principal  is  laivenUi 
for  their  yalue ;  and  the  borrower  offering  to  pay  the  loan  tt  nutaritj.  tki 
measure  of  damages  is  the  value  of  the  collaterals  at  that  time. 

AGREED  case  as  follows:  Pacts.  1.  The  plaintiff  is  a  planter* 
residing  on  his  plantation  in  Sumter  county,  and  tbedefeod* 
ant  resides  in  Charleston  county. 

Id.  The  plaintiff  having  as  his  factors  and  agents  inthecitjo' 
Charleston  the  firm  of  J.  M.  Caldwell  &  Sons,  sent  to  tbem  in  tiio 
year  1869,  certain  sums  of  money  to  be  invested  by  them  for  bim- 

8.  J.  M.  Caldwell  &  Sons,  acting  as  agents  lor  the  plaintiff.  ^^ 
this  money  to  defendant,  and  took  from  him  notes  with  oolltteni 
■eonrity. 

The  notes  were  renewed  from  time  to  time.  The  last  were  in  ^ 
words  and  figures  following: 

"  11,000.  OHARLBBTOir,  8.  C,  Decmi&r  3,  IS?^ 

''  Twelve  months  after  date,  I  promise  to  pay  to  Dr.  M.  ReynoUi 
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or  order,  one  thoasand  dollars,  with  interest  at  the  rate  of  ten  per 
cent  per  annum,  I  having  deposited  against  this  note  two  bonds  of 
the  city  of  Memphis,  gnaranteed  bj  the  Memphis  and  Gharleston 
raili-oad,  for  11,000  each. 

"*  Nos.  1283,  1054. 

"  (Signed,)  Chas.  0.  WrPTB." 

Charlbstok,  S.  O.y  May  20, 1875. 

^  IVelve  months  after  date,  I  promise  to  pay  to  Dr.  M.  Reynolds, 
or  his  order,  three  thousand  dollars  ior  yalne  received,  and  interest 
at  the  rate  of  eight  per  cent  per  annum,  payable  quarterly. 

**  Against  payment  of  this  note  I  have  delivered  to  Messrs.  J.  M. 
Caldwell  &  Sons,  his  agents,  the  following  bonds  as  collateral  secu- 
rity:  three  bonds  city  of  Savannah,  six  per  cent,  $500  each ;  two 
bonds  city  of  Memphis,  six  per  cent,  guaranteed  by  Memphis  and 
Charleston  Railroad,  11,000  each ;  two  bonds  city  of  Savannah,  seven 
per  cent,  one  (500  and  one  1 1,000.  AH  of  which  I  authorize  him, 
or  his  agents,  James  M.  Caldwell  &  Sons,  to  sell  in  case  of  non-pay-^ 
ment  of  this  my  note  at  maturity. 

'•(Signed,)  Oh  as.  0.  Wittb.'* 

''  Charleston,  S.  C,  May  23, 1875. 

^  Twelve  months  after  date,  I  promise  to  pay  to  the  order  of 
Messrs.  James  M.  Caldwell  &  Sons,  against  the  surrender  of  t4,000 
city  of  Savannah  bonds  delivered  by  me  as  collateral  security,  three 
thousand  dollars,  and  interest  at  the  rate  of  eight  per  centum  per 
annum,  payable  quarterly,  for  value  received. 

"$3,000. 

**  (Signed,)  Chas.  0.  Wittb.*' 

4.  The  defendant,  when  the  loan  was  first  made  and  the  first 
notes  were  given,  delivered  to  J.  M.  Caldwell  &  Sons  the  bonds  spe- 
cified in  the  notes  above  copied. 

5.  The  bonds  were  coupon  bonds  not  yet  due,  and  payable  to 
bearer. 

6.  Defendant  paid  the  interest  regularly  on  the  notes  to  J.  M. 
Caldwell  &  Sons,  and  when  he  desired  to  collect  the  coupons  on  the 
pledged  bonds,  obtained  the  coupons  from  J.  M.  Caldwell  &  Sons 
for  that  purpose. 

7.  The  bonds  remained  in  the  possession  of  J.  M.  Caldwell  ft 
(kms  during  the  life  of  J.  M,  Caldwell,  the  senior  partner;  and 
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after  his  death-  continued  in  possession  of  his  son  and  soq-Iii-Iat, 
who  oOfntitiued  the  bosiness  in  the  same  firm  name,  and  remained 
th^  agents  of  plaintiff,  oollecting  the  interest  on  these  notea 

8.  Defendant  became  desirous  of  paying  his  notes,  and  offered  to 
do  so  at  maturity,  whereupon  it  was  discovered  that  J.  M.  Caldweli 
&  Sons  had,  sometime  prerions  thereto,  fraudulently  pled^  the 
said  bonds,  and  raised  money  on  them.  The  bonds  will  not  pay 
the  debt  for  which  they  are  pledged.  J.  M.  Caldwell  &  Sons  are 
bankrupt. 

9.  The  former  firm  of  J.  M.  Caldwell  &  Sons  bore  an  excellent 
reputation;  up  to  the  time  of  the  discovery  of  this  transaction  the 
character  of  the  new  firm  was  good. 

At  the  date  of  the  maturity  of  the  notes  the  bonds  were  worth, 
say,  city  of  Savannah  bonds,  eighty-five  cents;  Memphis  city  bondfl» 
thirty  cents. 

When  the  suit  was  commenced  they  were  worth,  city  of  Savannah 
bonds,  sixty-five  cents  ;  Memphis  city  bonds,  thirty  cents. 

At  the  present  time  they  are  worth,  city  of  Savannah  bonds, 
fifty-nine  cents;  Memphis  city  bonds,  thirty-six  and  a  half  cents. 

10.  Tlie  notes  being  past  due,  the  plaintiff  demanded  payment 
from  the  defendant 

11.  The  defendant  refuses  payment  unless  the  plaintiff  wUl  con- 
temporaneously therewith  deliver  to  him  the  bonds  which  were  left 
as  collateral  security  for  the  notes,  or  account  to  hira  for  their 
value. 

Questions. —  I.  Under  these  circumstances,  is  the  plaintiff  lia- 
ble to  the  defendant  for  the  value  of  the  collaterals  given  to  secnie 
the  payment  of  said. notes  ? 

II.  If  this  be  answered  in  the  affirmative,  at  what  date  should 
this  valuation  be  made;  at  the  maturing  of  the  notes,  or  at  the  be- 
ginning of  this  suit,  or  at  the  rendition  of  the  judgment?  The 
plaintiff  had  judgment  below. 

Simonton  &  Barker y  for  appellant 

S.  Lord,  for  respondent.  The  plaintiff  and  defendant  stood  to 
each  other  in  the  relation  of  -pledgor  and  pledgee.  The  genenl 
property  remains  in  the  bailor;  only  a  special  property  passes  to 
the  bailee.  Non-payment  of  debt,  when  due,  does  not  of  itself 
work  a  forfeiture.     12  Johns.   147;  4  Den.  227:  2  Cai.  Gas.  m. 
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This  rule  applies  to  negotiable  securities  as  well  as  to  any  other 
kind  of  property. 

The  pledgee  iuipliedly  stipulates  that  he  will  take  ordinary  care 
of  the  things  pledged.  He  is  not  bound  for  the  exaetest  care  and 
diligence  required  of  a  borrower,  and  he  is  liable  for  a  greater  de^ 
gree  of  care  than  the  law  exacts  of  a  depositary  without  reward. 
Edw.  on  Bail.,  §  234  He  is  not  liable  for  loss  by  fire  or  theft,  if 
kept  with  ordinary  diligence.  2  Kent  Com.  580,  581;  2  Ld. 
Raym.  909;  58  Me.  275;  34  Md.  235;  62  Penn.  St  47;  Edw.  on 
Bail.  236;  2  Barb.  326;  9  Wend. '268.  These  principles  are  recog- 
nized and  applied  in  2  S.  C.  522. 

It  is  now  a  well-established  rule  that  masters  are  responsible  for 
injuries  done  by  the  negligence  of  their  servants,  while  acting 
wiihin  the  scope  of  their  employment,  but  never  for  injuries  will- 
fully committed,  where  they  have  other  purposes  than  executing 
their  master's  orders ;  unless  the  masters  were  guilty  of  negligence 
iu  appointing  the  servants  or  in  the  particular  act.  Story  on 
Agency,  §  456;  Story  on  Bail.,  §  402;  1  Esp.  315;  1  Bast,  106;  17 
Mass.  479;  L.  R,  2  P.  C.  317;  99  Mass.  605;  10  Ohio  St.  110;  70 
Penn.  St.  119.  The  only  difference  here  is,  that  it  was  not  a 
gratuitous  bailment;  but  that  is' unimportant,  since  the  question  is 
as  to  the  liability  of  the  principal  in  the  absence  of  all  negligence, 
on  his  part,  for  the  fraud  of  his  agent  The  master  is  only  liable 
for  the  willful  act  of  his  servant,  where  the  servant  acts  in  ignor- 
ance of  facts  (Edw.  on  Bail.,  §  391),  and  where  there  has  been  sub- 
sequent ratification.  13  M.  &  W.  834;  Oro.  Eliz.  824;  2  N.  Y. 
479 ;  1  Bl.  Com.  429. 

McOowAN,  A*  J.  This  case  was  submitted  on  Circuit  upon  an 
agreed  statement  of  facts,  under  the  provisions  of  section  389  of 
the  Code  of  Procedure,  which  is  a  part  of  the  record  and  need  not 
be  re-stated  here.  The  statement  submitted  contains  copies  of  the 
notes  sued  on,  a  description  of  the  bonds  pledged  by  the  defendant 
as  collateral  security  for  his  notes,  as  well  as  the  value  of  said  bonds 
at  three  different  periods  of  time — at  the  maturity  of  the  notes, 
at  the  time  when  the  suit  was  brought  and  at  the  rendition  of  the 
judgment.  Under  the  circumstances  stated,  two  questions  are 
submitted  for  the  judgment  of  the  court: 

Firat  Is  the  plaintiff  liable  for  the  value  of  the  collaterals 
given  to  secure  the  payment  of  said  notes? 
Vol.  XXXVI  —  86 
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SecofuL  If  this  be  decided  in  the  affirmative,  at  what  date  should 
their  valuation  be  made— at  the  maturity  of  the  notes,  the  hep^* 
ning  of  the  suit,  or  the  rendition  of  the  judgment? 

The  Circuit  judge  decided  the  first  question  in  the  n^gatiTer 
which  disposed  also  of  the  second,  and  gave  judgment  for  the 
plaintiff  for  the  whole  amount  of  his  notes,  principal  and  interest^ 
exonerating  him  from  all  accountability  for  the  loss  of  defendant's 
collaterals  by  the  fraudulent  appropriation  of  his  agents.  The 
defendant  alleges  error  in  that  judgment  and  appeals  to  this  coart 

The  three  notes  of  plaintiff  upon  which  judgment  has  been 
rendered  are  not  identical  in  form,  and  it  is  insisted  that  the  same 
principles  of  law  as  to  the  proposed  set-off  of  the  oollaterals  may 
not  apply  to  all  of  them.  Two  of  the  notes  are  made  payable  to 
the  plaintiff,  Reynolds,  and  the  other  to  ''  the  order  of  Hesnik 
James  M.  Caldwell  &  Sons,''  styled  agents  of  Reynolds.  Each  of 
the  notes  in  its  terms  differs  somewhat  from  the  others;  but  it  ii 
manifest  that  the  intention  in  all  was  the  same  —  to  pledge  the 
bouds  described  as  collateral  security  for  the  notes  reapectivelj, 
and  from  the  view  taken  by  the  court,  it  is  unnecessary  to  consider 
the  particulars  in  which  they  differ  from  each  other. 

The  bonds  were  coapon  bonds,  payable  to  bearer.  The  title  was 
transferable  by  mere  delivery,  and  when  Caldwell  t  Sons,  having 
legal  possessioD,  transferred  them  to  innocent  bona  fide  holders^ 
they  were  gone  beyond  the  reach  of  either  Reynolds  or  Witte;  so 
far  as  the  true  owner  is  concerned,  and  for  all  tiie  purposes  of  thii 
case,  they  were  destroyed  by  the  fraudulent  act  of  OaldweU  &  Sodi^ 
Oourdin  v.  Commander,  6  Rich.  497;  Carmickad  v.  Bwk,  10  id.  337; 
State  Bank  v.  Cox,  11  Rich.  Eq.  344;  McNett  v.  Tenth  Natiemd 
Bank,  46  K.  Y.  335;  s.  o.,  7  Am.  Rep.  341;  Swan  v.  NoHh  BriiiA 
Australasian  Company,  7  H.  &  K.  603. 

Caldwell  &  Sons  are  now  bankrupt,  and  the  question  is  upon 
whom  the  loss  of  the  collaterals  must  fall  —  upon  Witte,  who 
owned  them  and  pledged  them  to  Reynolds  to  secure  his  debt  to 
him,  or  upon  Reynolds,  whose  agents  fraudulently  appropriated 
them.  The  case  presents  an  example  of  double  agency.  As  to  the 
collaterals^  Reynolds  was  the  agent  of  Witte  of  that  class  knova 
as  bailee,  and  Caldwell  &  Sons  were  the  agents,  factors,  of  Bej- 
nolds.  The  question  of  the  liability  of  Reynolds  to  Witte  must 
be  determined  either,  by  his  own  acts  or  those  of  his  agents  f(*r 
which  ho  is  properly  responsible.     The  judgment  below  cxoncraiv'* 
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Beynolds  from  all  responsibility  in  the  first  place,  upon  the  ground 
that  he  did  no  act  himseli  ivhich  should  charge  him  with  the  loss 
of  the  bonds;  that  as  baileo  of  a  pledge,  his  only  duty  was  to  take 
proper  care  of  the  property  pledged,  which  he  claims  to  have  done; 
that  in  the  transaction  of  the  business  and  the  proper  care  of  the 
bonds,  it  was  necessary  to  appoint  an  agent,  and  having  selected 
agents,  then  of  good  character,  and  intrusted  the  bonds  to  them, 
he  was  in  no  way  liable  for  their  subsequent  acts;  that  the  one  act 
of  appointing  agents  of  good  character  at  that  time  was  the  dis* 
oharge  of  his  whole  duty  in  the  matter.  The  facts  submitted  do 
not  show  that  this  was  one  of  those  cases  in  which  the  agency  of  a 
third  party  wios  so  necessary  that  the  principal  must  be  excused 
from  all  responsibility  for  the  acts  of  the  agent  after  his  appoint- 
naent,  provided  only  he  used  proper  care  in  the  appointment  The 
linnsactlou  was  simply  one  of  lending  money  —  taking  notes  there- 
for and  collat(*rals  to  secure  them.  That  might  have  been  done  by 
Reynolds  in  person  as  well  as  by  his  agents.  Nor  is  it  perceived 
that  agents  were  necessary  for  the  safe-keeping  of  the  collaterals. 
That  does  not  appear  to  have  been  the  purpose  of  Reynolds.  The 
result  has  shown  that  in  all  probability  ihey  would  have  been  as 
safe  in  Sumter  county  in  the  possession  of  Reynolds  as  in  the  city 
of  Charleston  in  the. possession  of  Caldwell  &  Sons.  The  agency 
was  not  necessary,  but  simply  convenient 

There  is  nothing  to  distinguish  this  from  the  ordinary  case 
where  one,  for  convenience,  employs  another  to  act  as  his  agent  in 
a  particular  business,  or  to  exempt  Reynolds  and  Caldwell  &  Sons 
from  the  principles  which  ordinarily  attach  to  the  relation  of  prin- 
cipal and  agent  Of  all  these  principles  there  is  not  one  more 
important  than  that  which  makes  the  act  of  the  agent,  within  the 
scope  of  his  authority,  the  act  of  the  principal  —  ^qui  facii  per 
aliuin^  facit  per  se.^*  Caldwell  &  Sons  were  the  agents  of  Reynolds, 
and  they  misappropriated,  and  thereby,  for  the  purpose  of  this  case, 
destroyed  the  collaterals  of  Witte.  Is  Reynolds  liable  for  that  act? 
If  Reynolds  himself  had  done  the  act  there  can  be  no  doubt  that 
he  would  have  been  liable  to  Witte.  Then  what  is  his  responsi- 
bility when  not  done  by  himself,  but  by  his  agents?  Must  the 
result  to  Witte  be  different  for  the  reason  that  Reynolds  chose  to 
perform  his  part  of  the  business  through  agents  selected  by  him- 
self? If  Caldwell  &  Sons  as  the  agents  of  Reynolds  had  lost  these 
collaterals  by  negligence  merely,  if  they  had  left  their  s:ifG  up  locked 


<;M  south  Carolina; 

Reynolds  ▼;  Witte. 


and  in  conseqaence  the  boiids  had  been  stoleD^  it  is  conceded  that 
Reynolds  would  have  been  liable;  but  it  is  insisted  that  he  shoald 
not  be  held  liable  for  the  loss  occasioned  by  their  ''criminal  act 
willfully  committ^." 

The  Circuit  judge  says:  ''The  only  question  in  the  case  is 
whether  the  plaintiff  is  liable  for  the  willful  misappropriation  of 
the  defendant's  securities  by  his  agent  in  the  absence  of  all  fault 
on  his  part  The  law  seems  to  be  well  settled  that  whilst  the  prin- 
cipal is  liable  for  the  negligence  of  his  agent,  ho  is  not  liable  for 
the  criminal  acts  willfully  committed  by  him  —  such  acts  not  being 
within  the  scope  of  his  agency." 

It  may  be  true  that  generally  the  principal  is  not  liable  crimin- 
ally for  the  acts  of  his  agent  done  without  his  authority,  nor  cirilly 
to  third  persons  with  whom  he  has  no  privity  for  his  willful  tres- 
passes. 

This  is  not  a  criminal  but  a  civil  claim  to  charge  Reynolds  with 
the  value  of  the  collateral  appropriated  by  Caldwell  &  Sons.  It  is 
difficult  to  understand  upon  what  ground  the  principal  should  be 
held  liable  for  the  negligence  of  his  agent  and  not  for  his  fraud, 
where  the  act  is  done  or  omitted  to  be  done  to  the  very  property  as 
to  which  the  agency  exists  and  in  the  course  of  the  agency. '  Fraud 
by  which  the  property  is  lost  is  genlBrally  considered  one  of  the 
forms  of  gross  negligence.  What  is  the  proper. understanding 
of  the  phrase  "within  the  scope  of  the  agency?''  Does* ''the 
scope  "  include  negligence  and  exclude  fraud  ?  It  dinnot  properly 
be  restricted  to  what  the  parties  intended  in  the  creation  of  the 
agency,  for  that'would  also  exclude  negligence,  as  no  agent  is  ap- 
pointed for  the  purpose  of  being  negligent,  any  more  than  for  the 
purpose  of  acting  fraudulently.  The  question  cannot  be  deter- 
mined by  the  authority  intended  to  be  conferred  by  the  principal 
We  must  distinguish  between  the  authority  to  commit  a*fraudnlent 
act  and  the  authority  to  transact  the  business  in  the  course  of 
which  the  fraudulent  act  was  committed.  Tested  by  reference  to 
the  intention  of  the  principal,  neither  negligence  nor  fraud  is 
within  "the  scope  of  the  agency;"  but  tested  by  the  connection  of 
the  act  with  the  property  and  business  of  the  agency,  fraud  in 
taking  the  very  property  is  as  much  "  within  the  scope  of  the 
agency"  as  negligence  in  allowing  others  to  take  it  The  proper 
inquiry  is,  whether  th6  act  was  done  in  the  course  of  the  agency 
and  by  virtue  of  the  airthority  as  agent.    If  it  was,  then  the  prin- 
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cipal  Ib  re8ppn8ibl^,  .whether  the  act  was  merely  negligent  or 
frauduJent.  Here  the  fraudalent  act  was  the  appropriation  of  the 
jery  property  of  the  agency  —  without  which  agency  they  would 
not  have  had  possession  of  the  property  and  could  not  .have  done 
the  act 

We  have  not  had  our  attention  directed  to  any  decided  case  pre- 
cisely in  point,  nor  have  we  been  able  to  find  one»  but  the  principles 
announced  by  eminent  judges  and  elementary. writers  fully  cover 
the  point 

In  the  case  of  Scott  v.  Crews,  2  S.  0.  522,  the  defendant,  Crews, 
borrowed  money  from  the  plaintiffs,  bankers,  gave  them  notes  for 
the  money,  and  secured  them  by  pledging. as  collateral  bills  of  the 
bank  of  the  State.  These  bills  were  not  fraudulently  appropriated 
by  the  bank,  but  were  takep  from  its  vaults  by  robbery.  The 
question  was  simply  one  of  negligence  as  bailees,  and  upon  that 
Jssue  the  plaintiffs  were  held  not  liable. 

The  case  of  Foster  v.  Essex  Bank,  17  Mass.  479,  comes  much  nearer 
the  p;recise  point  involved  here.  A  special  deposit  of  $50,000  of 
gold  was  made,  which  was  stolen  by  the  cashier  and  the  chief  clerk 
of  the  bank.  The  corporation  was  exonerated  from  responsibility, 
npon  the  grounds  that  it  was  a  gratuitous  deposit  without  compen- 
sation, but  for  safe-keeping  merely,  and  the  theft  was  not  the  act 
of  the  corporation,  but  the  unauthorized  act  of  the  cashier  and 
clerk,  outside  of  their  business  as  officers,  and  therefore  as  mere 
strangers.  The  whole  case  shows  that  if  the  corporation,  through 
its  proper  officers  and  as  its  own  act,  had  fraudulently  appropriated 
the  money,  the  court  would  have  held  them  liable.  Chief  Justice 
Parkxb,  in  delivering  the  judgment  of  the  court,  states  the  princi- 
ple as  well  as  its  qualifications.  He  says:  *^  It  was  contended  by 
one  of  the  counsel  for  the  plaintiff,  as  a  proposition  universally  true, 
that  the  principal  is  civilly  answerable  for  all  frauds  done  by  his 
agents ;  and  is  supported  in  the  use  of  this  language  by  a  doctrine 
of  Lord  Kenyon",  in  the  case  of  Doe  v.  Martin  ;  and  also  by  Lord 
EUiENBOROUOH  in  1  Camp.  127,  and  yet  it  must  strike  the  mind 
of  every  man  of  sense  that  this  universal  proposition  will  admit  of, 
and  indeed,  upon  principles  of  common  sense,  actually  requires 
qualifications.  No  one  will  suppose,  if  my  servant  commits  a  fraud 
relative  to  a  subject  that  does  not  concern  his  duty  to  me,  that  I 
shall  be  civilly  answerable  for  such  fraud.  If  I  send  him  to  market 
and  he  steps  into  a  shop  and  steals,  or  upon  false  pretenses  cheats 
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tho  shop-keeper  of  his  goods,  I  think  that  all  mankind  wonld  agiee 
Ihat  I  am  not  answerable  for  the  goods  he  may  thus  unlawfully  ac- 
quire. The  proposition  can  be  true  only  when  the  agent  or  ser- 
Tant  isy  while  committiLg  the  fraud,  acting  in  the  business  of  hii 
principal  or  master." 

In  Story  on  Bailments,  it  is  said:  '^  But  good  faith  alone  is  not 
sufficient  If  there  is  any  loss  occasioned  by  their  negligence  or 
mistake  or  inadvertence,  which  might  fairly  have  been  guarded 
against  by  ordinary  diligence,  they  will  be  held  responsible  there- 
ior;  and  afortiorij  they  will  be  held  responsible  when  they  are  guiltj 
of  any  misfeasance." 

In  Smith's  Mercantile  Law  it  is  said:  ^'The  principal  has  been 
thought  to  be  responsible,  not  merely  for  the  negligence,  but  for 
the  deliberate  fraud  of  his  agent  committed  in  the  execution  of  hit 
employment,  though  without  the  principal's  authority,  as  for 
instance,  by  selling  false  jewels  for  true  ones."  The  reason  giTen 
for  this  by  Lord  Chief  Justice  Holt,  appears  a  sensible  one.  "See- 
ing," says  he,  "  that  some  one  must  be  loser  by  the  deceit,  it  is 
more  reasonable  that  he  who  employs  and  confides  in  the  deoeiTer, 
should  be  the  loser  than  a  stranger.  Such  certainly  was  the  opin- 
ion of  the  Roman  lawyers." 

The  principle  is  well  stated  in  Story  on  Agency,  section  452:  "It 
is  a  general  doctrine  of  law,  that  although  the  principal  is  not  or- 
•dinarily  liable  (for  he  sometimes  is)  in  a  criminal  suit  for  the  acts 
•or  misdeeds  of  his  agent,  unless  indeed,  he  has  authorised  or  co- 
operated in  them,  yet  he  is  held  liable  to  third  persons  in  a  mril 
suit  for  the  frauds,  deceits,  concealments,  misrepresentations,  mg- 
ligences  and  other  malfeasances,  misfeasances  and  omissions  of  dntf 
•of  his  agent,  in  the  course  of  his  employment,  although  the  princi- 
pal did  not  authorize  or  justify  or  participate  in,  or  indeed  know 
of  such  misconduct,  or  even  if  he  forbade  the  acts  or  disapproved  of 
them.  In  all  such  cases  the  rule  applies,  respandeai  superior;  and 
it  is  founded  upon  public  policy  and  convenience,  for  in  no  other 
way  could  there  be  any  safety  to  third  persons  in  their  dealing 
either  directly  with  the  principal  or  indirectly  with  him,  through 
the  instrumentality  of  agents.  In  every  such  case  the  principal 
holds  out  his  agent  as  competent  and  fit  to  be  trusted,  and  ihersbf 
m  effect,  he  warrants  his  fidelity  and  good  condjuct  in  all  matten 
within  the  scope  of  the  agency." 

1.  The  first  question  submitted  is  decided  in  the  affirmative. 
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2.  As  to  the  aecond  question,  it  is  adjudged  that  the  yaluation  oi 
the  coUateralB  be  made  at  the  time  of  the  maturity  of  the  notes  sued 
on.  At  that  time  the  defendant  offered  to  pay  the  notes  and  take 
up  his  collaterals,  and  upon  his  non-delivery  of  the  collaterals  upon 
<lemand,  the  obligation  of  lleynolds  became  fixed. 

The  judgment  below  is  reversed,  and  a  new  trial  ordered. 

Judgment  reversnJ. 
WiLLARD,  0.  J^  and  McIvbr,  J.,  conciirred. 


KoObath  t.  Babnks. 

(18  8.C.8»^ 

Ekecuiar  —  Hab&Uy  an  noU  far  tuUUar^i  dSbt^^parol  eoidsnce  to  add  eondUian 

to  note. 

An  executor  gave  his  oi&cial  promissory  note  for  his  testator's  debt,  due  "  for 
medical  senrice  rendered  most  of  which  daring  last  illness."  At  the 
time,  the  claim  was  barred  bj  the  statute  of  limitations.  HM,  that  the 
executor  was  indiyiduallj  liable,  and  that  parol  evidence  was  incompetent 
to  show,  that  the  note  was  not  to  be  paid  unless  the  claim  against  the  estate 
allowed  bj  the  probate  court 


ACTION  on  a  promissory  note.    The  opinion  states  the  case* 
The  defendant  had  judgment  below. 

JL  TT.  Harrison  and  A.  T.  BroyleSy  for  appellants. 
8.  MeOowan,  contra. 

WiLLABD,  0.  J.  The  action  was  upon  the  following  promissory 
note : 

"$273.30.  Anderson,  S.  C,  Januari/  2Gth,  1875. 

"One  day  after  date,  I  promise,  as  the  executor  of  the  estate  of 
G.  V.  Barnes,  to  pay  H.  H.  Scudday,  or  bearer,  the  sam  of  two  hun- 
dred and  seventy-three  30-100  dollars,  due  by  said  estate  to  H.  II. 
Scudday  for  medical  service  rendered,  most  of  which  during  last 
illness. 

(Signed)  ••  Jas.  T.  Barnes,  Executor r 
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Evidence  was  a<linitte(l,  subject  to  objection,  tending  to  show 
that  tiie  note  was  given  in  pursaance  of  an  agreement  that  the 
payment  of  the  note  should  be  conditional  upon  the  allowance  bj 
the  ordinary  of  the  claim  made  against  the  estate  by  the  payee  of 
the  note.  The  objection  urged  was  that  the  admission  of  this 
testimony  violated  the  rule  that  written  instmments  cannot  be 
varied  by  oral  testimony. 

It  appears  to  be  well  settled  in  this  State,  that  in  an  action  on  & 
promissory  note  between  parties  affected  by  the  rights  and  equities 
existing  between  the  original  parties  to  the  note,  where  the  note 
does  not  state  the  consideration  upon  which  it  was  given,  or  where 
only  a  general  consideration  is  stated,  such  as  Talne  received,  it  is 
competent  to  prove  in  defense  that  the  note  was  given  as  part  of  an 
agreement  by  which  the  payment  was  to  be  conditional  instead  of 
absolute,  and  such  agreement,  when  it  appears  to  have  been  the 
consideration  of  such  note,  may  be  resisted  to  show  either  partial 
or  eqtire.  failure  of  consideration  on  which  the  note  was  made. 

That  promissory  notes  and  other  obligations  for  the  payment  of 
money  absolutely  are  frequently  given  upon  considerations  of  an 
expectant  character,  as  upon  contracts,  calling  for  acts  to  be  per- 
formed by  the  party  to  whom  the  note  is  given,  and  are  put  in  an 
absolute  form  for  the  convenience  of  the  parties,  is  a  fact  well  known. 
When  a  party  gives  his  note  upon  the  promise  of  the  payee  to  per- 
form a  certain  act,  and  the  payee  fails  to  perform,  it  is  reasonable 
that  the  transaction  should  be  considered  as  a  whole  for  the  parpose 
of  ascertaining  what  is  due  between  the  parties.  This  cannot  be 
done  where  a  negotiable  note  has  come  into  the  hands  of  one  who 
is  not  affected  by  the  rights  and  equities  existing  between  the 
original  parties  independently  of  the  terras  of  the  note  itself;  as 
where  held  by  a  purchaser  before  maturity  without  notice.-  The 
question  is,  whether  such  a  defense  to  a  promissory  note  is  aaDC- 
tioned.by  the  principles  of  law  and  the  adjudicated  cases. 

The  principle  upon  which  such  evidence  has  been  admitted  seems 
to  be  this:  That  a  promissory  note  as  between  the  original  parties 
to  it,  unless  supported  by  a  consideration,  is  nudum  paeitim.  Bank 
V,  Topping,  9  Wend.  273.  Here  arises  the  propriety  of  inquiring 
whether  such  a  consideration  existed.  When  the  note  states  the 
consideration  specifically,  it  may  well  be  said,  that  to  admit  oral 
testimony  to  show  a  different  consideration,  is,  in  effect,  to  vary  the 
terms  of  the  written  instrument  by  oral  proof.     McClenaghan  t. 
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Mines,  2  Strobh.  122^  is  a  case  of  this  class.  In  that  case,  according 
to  the  express  terms  of  the  note,  the  payer  promised  to  pay  the 
amount  due  npon  the  notes  of  a  third  party  belonging  to  the  payee. 
The  court  held  that  an  attempt  to  show  by  parol  proof  that  the 
maker  merely  promised  to  take  in  hand  the  collection  of  such  notes 
and  to  pay  oyer  only  what  was  collected  thereon,  was  an  attempt  to 
change  the  contract  as  it  appeared  on  the  face  of  the  note,  and 
therefore  inadmissible  under  the  rule  that  precluded  the  alteratioi) 
of  the  terms  of  written  instruments  by  parol.  But  when  the  note 
expresses  no  consideration  or  a  merely  formal  or  general  considera- 
tion, as  by  the'  usual  words,  value  received,  or  by  similar  general  or 
formal  expressions,  it  is  evident  that  if  the  true  consideration  of 
the  note  rests  in  an  agreement,  written  or  oral,  between  the  parties, 
the  proof  of  such  agreement  does  not  necessarily  tend  to  change  the 
tejras  of  the  note,  although  by  showing  the  true  consideration  upon 
wiiich  it  was  given  it  may  control  the  recovery  upon  the  note. 

Barnes  v.  SheUon^  Harp.  33.  In  that  case  it  was  held  that  the 
maker  of  a  promissory  note  could  set  up  by  way  of  discount  or  a 
breach  of  a  parol  contract  what  was  the  consideration  of  a  note  in 
snit.  This  decision  was  put  upon  the  right  of  discount  and  not 
npon  the  broad  principle*  of  a  failure  of  consideraition. 

Oatoway  v.  Moore,  Harp.  401.  In  that  case  the  note  stated  that  it 
was  given  **  for  the  hire  of  his  negro  man  Abraham,''  and  i  t  was  held 
that  it  could  not  be  shown  by  parol  evidence  that  a  different  rate 
of  hiring  was  agreed  upon  conditionally.  Here  the  note  expressed 
the  contract  of  the  parties  as  it  regarded  the  consideration  for  which 
it  was  given,  and  its  expressed  terms  could  not  be  contradicted  by 
oral  proof. 

BldkeUf  V.  HampUmy  3  McC.  469*  The  promissory  note  here  was 
alleged  to  have  been  given  for  the  balance  due  on  a  settlement  of 
sundry  accounts.  The  Circuit  judge  excluded  the  proof  of  the 
consideration  of  the  note,  and  the  decision  was  reversed  on  appeul. 
It  would  seem  that  the  court  wereof  opinion  that  the  production  of 
the  written  accounts  by  which  it  would  appear  that  the  sum  stated 
in  the  note  was  entered  by  mistake,  would  not  involve  the  objection 
of  varying  written  instruments  by  parol  proof.  The  principle  upon 
which  this  view  depended  was,  that  in  effect  the  note  and  the  written 
aocouuta  on  which  it  was  based  constituted  one  written  instrument 
so  that  one  part  could  be  corrected  by  reference  to  another.  A1- 
tbnQgli  this  case  involved  merely  a  question  of  the  correction  of  a 
Vol.  XXXVI— «7 
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mistake,  vet  it  recognizes  the  rule  that  this  note,  and  the  agreemeut 
ill  virtue  of  which  it  is  giTen,  constitute  in  yiew  of  the  law  a  fin- 
gle  transaction.  It  may  be  that  it  Was  material  for  the  purpose 
of  correcting,  at  law,  a  mistake  in  the  written  instrument,  that  the 
means  of  such  correction  should  be  in  writing  also  ;  but  where  the 
question  is,  was  there  a  consideration,  and  what  was  the  oonsiden- 
tion,  when  it  leaves  untouched  the  terms  of  the  instrument,  no  such 
necessity  for  exclusively  written  testimony  could  exist 

Hagood  v.  Swords,  2  Bail.  305.  Here  the  court  went  a  step  fur- 
ther than  in  Barnes  v.  SheUoUy  and  allowed  as  a  defense  to  a  prom- 
issory note  proof  that  it  was  to  be  surrendered  upon  a  certain  cod- 
tingency.  Had  the  agreement  to  surrender  the  note  been  made 
subsequent  to  the  making  of  the  note,  it  would  have  been  a 
clear  case  of  discharge  in  the  nature  of  payment  that  might  hare 
been  proved  by  oral  testimony  alone.  But  the  fact  was  that 
the  agreement  to  surrender  was  part  of  the  original  agreement  that 
formed  the  consideration  of  the  note.  Although  Judge  0'Nka.ll, 
lays  stress  on  the  fact  that  the  parol  proof  offered  related  to  matter 
of  discharge  alone  in  the  nature  of  payment,  yet  as  the  agreement 
was  contemporaneous  with  the  note,  the  case  really  involves  the 
whole  question,  whether  the  recovery  on  the  note  could  be  affected 
by  the  discovery,  through  parol  testimony,  of  the  fact  that  the  con- 
sideration of  the  note  depended  upon  a  contingency.  McClenaghan 
V.  nines,  2  Strobh.  122,  has  already  been  alluded  to  as  a  case  where 
the  note  assumed  to  express  the  specific  consideration  on  which  it 
was  founded.  Clearly,  in  that  case,  parol  proof  of  a  different  consid- 
eration would  tend  to  vary  the  express  declarations  of  the  note  itaelt 
and  therefore  was  inadmissible. 

Knight  v.  Knotts,  8  Kich.  35,  finally  settled  the  question  by  plac- 
ing the  defense  upon  the  true  ground,  namely,  as  involving  the 
consideration  of  the  note.  The  verbal  agreement  accompanying  the 
note  was  held  to  be  the  consideration  of  the  note,  the  two  consti- 
tuting but  one  agreement,  and  when  the  contract  failed  to  give  sap- 
port  to  the  note  the  latter  could  not  justify  a  recovery. 

j.n  the  present  case  the  evidence  admitted  under  objection  tended 
to  show  that  the  parties  had  agreed  at  the  time  of  the  making  of 
the  note,  that  if  the  demand  for  which  the  note  was  given  was  re- 
jected by  the  ordinary,  the  note  should  not  be  paid.  This  was  vcit 
different  from  placing  the  liability  of  the  executor  upon  the  actual 
validity  of  the  debt,  for  the  debt  might  be  afterward  eetablishfid, 
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notwithstandiug  the  decision  of  the  ordinary.  The  evidence  was 
therefore  an  attempt  to  show  that  a  different  agreement  was  made 
from  that  whicli  is  expressed  in  the  note,  and  one  that  would  place 
the  claim  on  a  different  footing  from  that  on  which  the  law  placed 
it.  It  is  therefore  like  McClenaghan  v.  Bines  and  Oazoway  v. 
Moore,  a  case  wheiie  parol  evidence  was  resorted  to  to  vary  the  terms 
of  a  written  instrument.     The  evidence  was  improperly  received. 

The  next  question  to  be  considered  is,  what  is  the  binding  force 
and  effect  of  the  promise  of  the  executor  expressed  in  the  note  in 
suit?  Like  other  promises  and  engagements,  it  must  be  upon  ade- 
quate considerations  to  be  capable  of  legal  enforcement.  We  have 
here  to  inquire  —  Ist,  whether  an  executor  can  bind  himself  by  his 
agreement  or  promise  to  pay  a  debt  of  his  testator,  so  that  an  ac- 
tion can  be  maintained  at  law  upon  such  promise;  2d,  what  consid- 
eration is  necessary  to  support  such  a  promise;  and  3d,  what  is  the 
effect  of  such  a  promise? 

The  cases  uniformly  hold  that  a  promise  to  pay  a  debt  or  legacy 
made  by  an  executor  is  nudum  pactum^  unless  supported  by  an  ade- 
quate consideration.  It  is  agreed  that  if  such  executor  derives  any 
benefit  individually,  or  for  the  estate  of  his  testator,  or  subject  the 
promisee  to  disadvantage,  the  promise  made  upon  such  considera- 
tion binds  him  individually,  and  that  an  action  at  law  can  be  main- 
tained upon  such  promise  and  judgment  obtained  against  such 
executor  individually.  It  would  seem  aUo  that  in  snch  a  case  the 
action  may  be  brought  against  the  defendant  as  executor,  and 
judgment  de  bonis  propriis  will  follow;  and  that  in  such  case  the 
executor  cannot  plead  plene  admxnistrafnty  at  least  to  defeat  such 
judgment  de  bonis  propriis.  It  is  also  held  that  if  there  be  no  such 
consideration  as  that  just  stated,  yet  if  there  be  assets  suflScient  to 
pay  such  debt  or  legacy  at  the  time  of  makmg  such  promise,  it  is 
obligatory,  and  may  be  enforced  by  an  action  at  law  against  such 
executor  individually  or  as  executor,  and  the  judgment  as  affecting 
such  executor  will  be  de  bonis  propriis. 

The  ground  upon  which  the  promise  is  held  to  be  binding  in  law, 
when  there  are  assets  sufficient  to  pay  the  debt  or  legacy,  is  that 
the  executor,  having  sufficient  assets  for  the  purpose,  is  bound, 
both  morally  and  by  virtue  of  his  office,  to  pay  the  debt  or  legacy 
and  such  duty  is  a  sufficient  consideration  to  support  a  promise  to 
pay,  so  that  indebitatus  assumpsit  will  lie  upon  it  The  rule,  so  &r 
m  it  regards  the  payment  of  the  debts  of  an  intestate,  applies 
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equally  to  adminiBtiators.  Nor  doea  it  make  any  diffeienoe 
whether  the  promiae  was  made  indiridaally  or  as  execotor  or  ad- 
ministrator. 

The  consideration  of  forbearance  generally  appears  in  the  casee 
where  the  execator  has  been  held  bound  by  his  promiaeyindependeDtly 
of  there  being  assets  sufficient  to  pay  at  the  time  of*  making  the 
promise.  If  the  executor  induces  forbearance  to  sue  on  the  part  ot 
the  creditor  of  his  testator  by  means  of  his  promise,  such  considcn- 
tion  is  sufficient  and  the  exeontor  is  bound.  There  may  be  other 
instances  of  an  adequate  consideration  than  that  of  forbeannoe, 
but  that  is  the  consideration  illustrated  in  the  cases. 

The  authorities  will  be  next  considered.  Rann  t.  Hugkes,  7  T. 
K.,  note  350,  is  a  leading  case,  and  holds  that  a  promise  of  an  ad- 
ministrabr  to  pay  a  debt  of  his  intestate  is  nudum  padum,  nnlev 
supported  by  a  consideration.  That  although  the  promises  most, 
under  the  statute  of  frauds,  be  in  writing,  still  a  consideration  is 
necessary  to  support  it.  The  only  kind  of  consideration  discnssed 
in  the  case  is  that  of  forbearance,  which  is  recognised  as  safficient, 
upon  the  ground  that  '^  if  a  person  indebted  in  one  right,  in  con- 
sideration  of  forbearance  for  a  particular  time,  promises  to  pay  in 
another  right,  the  convenience  will  be  a  sufficient  consideration  to 
warrant  an  action  against  him  or  her  in  the  latter  right** 

Ofitlds  y.  Moninsy  2  B.  &  B.  460.  The  action  was  upon  a  jMoin- 
issory  note  made  by  the  defendants  as  executors,  by  which  they 
scTerally  and  jointly  promised  to  pay  a  certain  sura  on  demand,  to- 
gether with  lawful  interest  It  was  held  that  the  agreement  to  paj 
interest  implied  that  the  promise  to  pay  was  upon  an  agreement  to 
forbear.  This  was  based  upon  the  idea  that  as  the  execator  coald 
not,  by  law,  pay  interest  on  the  debts  of  his  testator,  the  agreement 
to  pay  interest  was  to  be  regarded  as  something  engaged  on  Uie 
part  of  the  executor  individuully,  and  that  it  could  only  be  ascribed 
to  the  motive  of  securing  delay  on  tlie  part  of  the  creditor  of  the 
testator.  It  was  also  held  that  though  the  promise  was  made  ss 
executor,  yet  from  the  nature  of  the  transaction,  it  must  be  con- 
sidered an  individual  obligation. 

Athins  y.  Hilly  1  Gowp.  284.  This  was  an  action  of  iu$mmfmi 
against  an  executor,  brought  by  a  legatee  upon  a  promise  to  paj  s 
legacy,  made  at  a  time  when  there  were  assets  snffioient  for  its  |Mf- 
ment  It  was  held  that  such  an  action  could  be  maintained  at 
law.     The  saffldency  of  the  consideration  to  support  the  promise^ 
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«raa  pluoed  on  the  ground  that  the  executor,  having  assets  sufficient 
to  pay  the  legacy,  was  bound  in  consequence  so  to  do,  and  such  an 
obligation  would  support  the  pron^ise  to  pay. 

Batakes  v.  Saunders,  1  Oowp.  289.  That  action  was  against  the 
executor  individually  for  a  legacy,  alleging  sufficiency  of  assets  and 
liability  to  pay  at  the  time  when  the  promise  was  made  ;  also  a 
promise  of  the  executor.  It  was  held  that  the  action  lay.  Lord 
Makbfibld  held  that  the  possession  of  assets  and  liability  to  pay  was 
a  sufficient  consideration  to  support  the  promise. 

Trevenian  t.  Howell,  Oro.  Eliz.  98,  holds  that  a  promise  by  an 
executor  to  pay,  when  he  has  sufficient  assets  therefor  is  good  to 
support  a  judgment  d»  bonis  propriis. 

Bank  t.  Topping,  9  Wend.  278,  was  an  action  against  an  admin- 
istrator, on  a  promissory  not«  payable  at  sixty  days.  It  was  held 
that  the  delay  of  payment  for  sixty  days  could  not  be  construed  as 
an  agreement  to  forbear,  and  that  the  promise  was  nudum  padum, 
unless  there  were  assets  at  the  time  it  was  made. 

Walker  v.  Patterson,  36  Me.  273.  The  same  doctrine  was  held  in 
that  case  as  in'  the  cases  already  referred  to. 

It  must  be  conceded  that  had  the  defendant  offered  to  prove  that 
there  were  not  assets  sufficient  to  pay  the  debt  at  the  time  the 
promise  to  pay  was  made,  such  evidence  could  not  have  been  ex- 
cluded. It  is  true  that  if  there  had  been  some  other  consideration, 
such  as  forbearance,  the  question  of  assets  would  not  have  been 
material,  but  no  such  consideration  is  presented  in  the  evidence. 
There  is  no  agreement  to  pay  interest  as  in  Cfhilds  v.  Monins,  The 
payment  was  not  deferred  for  any  particular  time  as  it  was  in 
Bank  v.  Topping,  while  in  that  case  such  delay  was  not  regarded  as 
evidence  of  an  agreement  to  forbear.  Under  such  circumstances 
it  was  clearly  competent  for  defendant  to  have  shown  that  there 
were  no  assets  applicable  to  the  payment  of  the  note  at  the  time 
the  promise  was  made.  If,  then,  such  fact  could  be  shown,  could 
it  not  also  be  shown  that  there  was  nothing  due  to  the  plaintiff,  or 
that  less  was  due  than  the  amount  demanded  ? 

It  is  the  duty  of  the  executor,  coupled  with  his  promise,  which 
gives  legal  validity  to  such  promise.  If  nothing  was  due  to  the 
plaintiff,  no  such  duty  existed  to  support  a  promise  to  pay.  If  less 
than  the  amount  promised  was  due,  the  amount  actually  due  was 
the  measure  of  the  duty  of  the  executor  and  most  be  the  measure 
of  the  recovery  under  his  promise. 
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The  Circuit  judge  was  clearly  in  error  in  holding,  in  an  action 

against  the  executor  indiTidually,  as  this  must  be  considered,  in 

which  judgment  was  not  sought  de  bonis  iesiataru  {AMg  t. 

Adhbyy  7  B.  &  C.  444),  that  the  promise  of  the  executor  could  not 

stand,  for  want  of  consideration  on  the  ground  that  the  debt  had 

been  barred  by  the  statute  of  hmitations.    A  debt  which  beoomefl 

barred  after  the  executor  has  qualified  is  a  good  consideration  for  a 

promise  to  pay,  and   there  was  nothing  to  prevent  the  executor 

from  binding  himself  by  a  written  promise  to  pay.    Whether  the 

executor  could  obtain  remuneration  out  of  the  assets  of  the  estate 

where  he  has  failed  to  interpose  the  bar  of  the  statute,  is  a  question 

not  presented  by  this  record.     He  could  bind  himself  by  his  direct 

promise,  as  well  as  indirectly  by  failing  to  plead  the  statute  in  an 

action  seeking  to  charge  the  assets. 

There  mud  he  a  nem 
Jlclrer,  J.,  oonoarred. 


Oabouka  National  Bakk  y.  WaIiLaob. 

as  a  c.  8«7.) 

KegoHtMe  inttfUfnenU-^noHoe  of  prcieH^tuoffe  af  'bamk — mofetff  tawfaf 

easeewtor  of  indorg&n. 

Where  a  note  is  payable  at  a  bank  whoee  usage  it  la  to  gire  notioe  of  pttMi 
to  indoraen  residhig  in  the  place  where  the  bank  is  located,  tfarongfa  dit 
post-office,  such  notioe  will  bind  each  indoraen. 

Where  an  indorser  dies  before  maturity  of  the  note,  and  the  maker 
his  executor,  notioe  of  protest  to  him  is  requisite  to  bind  th»  estate. 

ACTION  on  a  promissory  note.    The  opinion  states  the 
The  defendant  had  judgment  below. 

Meiton  and  dark,  for  appellants. 

Wittiam  WaXUtce,  contra. 


:i  i;u  .  I 


MoIyeb,  a.  J.  This  was  an  action  against  the 
executors  of  Jacob  (}eiger,  indorser  of  a  note  drawn  bj  tbe  said 
Wm.  P.  (Jeiger,  and  made  payable  at  the  Oarolina  National  Bank 
of  Columbia.  The  defense  interposed  was  an  alleged  fiaflnre  lo 
give  due  notice  of  the  non-payment  of  the  note,  so  as  to  chan?s 
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the  estate  of  the  indorser.  The  testimony  adduced  tended  to  show 
that  the  bank  authorities  learned  of  the  death  of  the  indorser  only 
a  few  days  before  the  maturity  of  the  note^  and  supposing  that 
Wm.  P.  Geiger,  the  maker  of  the  note^  was  the  only  executor^  on 
the  day  the  note  became  payab!  },  after  demand  and  refusal  of  pay- 
ment, deposited  a  notice  of  non-payment  in  the  post-office,  in 
Columbia,  addressed  to  '^  Wm.  P.  Geiger,  executor  of  the  estate  of 
Jacob  Goiger,  Columbia,  S.  C./'  he  being,  at  the  time,  a  resident 
of  Columbia.  Testimony  was  also  adduced  tending  to  show  that 
on  the  back  of  the  envelope,  in  which  the  notice  was  inclosed,  was 
the  usual  printed  notice  '^  Return  to  the  Carolina  National  Bank, 
of  Columbia,  if  not  delivered  in  five  days; "  that  it  was  the  rule  of 
the  post-office,  when  a  letter,  with  a  notice  indorsed  upon  it,  was 
not  delivered  within  the  time  specified  to  return  it  to  the  sender; 
that  the  bank  was  in  the  habit  of  receiving  its  mail  from  the  post- 
oflSce  at  least  three  times  a  day  (Sundays  excepted),  and  that  the 
envelope  above-mentioned  had  never  been  returned  to  the  bank. 
It  was  also  in  evidence  that  it  was  the  custom  of  this  bank,  as  well 
as  all  the  other  banks  in  the  city  of  Columbia,  to  give  notices  of 
the  dishonor  of  notes  through  the  post-office,  as  well  as  persons 
residing  in  the  city  as  to  those  residing  elsewhere,  and  that  such 
had  been  the  usage  of  this  bank  from  the  time  of  its  establishment 
up  to  and  after  the  time  of  the  maturity  of  the  note  in  question. 

Upon  this  evidence  a  motion  for  a  nonsuit  was  made  upon  the 
ground  that  a  notice  deposited  in  the  post-office,  addressed  to  the 
indorser,  where  both  parties  lived  in  the  same  city,  was  not  suf- 
ficient. The  motion  was  granted  and  exceptions  duly  taken.  No 
question  seems  to  have  been  raised  in  the  court  below,  and  certainly 
none  in  the  argument  here,  as  to  whether  a  notice  to  one  of  two 
executors  would  be  sufficiept.  But  as  the  defense  rested  upon  the 
general  ground  of  want  of  due  notice,  and  as  the  grounds  upon 
which  the  Circuit  judge  based  his  judgment  are  not  stated,  it  may 
be  proper  for  us  to  say  that  notice  to  one  of  two  executors  would 
be  sufficient.     Dan.  on  Neg.  Inst.,  §  1000. 

The  qaestions  raised  by  the  exceptions  are:  1.  Whether  tho 
general  rule,  where  both  parties  reside  in  the  same  town  or  ciiy, 
requiring  notice  of  the  dishonor  of  a  note  to  be  delivered  person- 
ally to  the  indorser,  or  in  case  of  his  absence,  to  be  left  at  his  place 
of  reddenoe  or  place  of  business,  was  not  so  modified  by  the  evi« 
dence  as  to  the  usage  of  this  bank  to  give  such  notices  thfough  the 


096  S0T7TK  CAROLINA, 

GaioliDa  National  Bank  ▼.  Wallace. 

poBt-offioe  as  to  reader  that  mode  of  giving  notice  sufficient  1 
Whether  theOircnit  judge  was  not  bound,  under  the  etidence 
adduced)  to  submit  the  question  of  fact  to  the  jury  as  to  whether 
Wm.  P.  G^iger  had  actually  received  the  notice  in  due  seaeon.  3. 
Whether  any  notice  at  all  was  neoessary  under  the  circumstanoes, 
Wm.  P.  G^iger,  the  maker  of  the  note,  having  become  one  of  tlie 
executors  of  the  indorser  before  the  note  became  payable,  and 
therefore  necessarily  cognizant  of  the  fact  of  the  non-payment  of 
the  note. 

As  to  the  first  question,  it  cannot  be  denied  that  the  general  rak 
is  that  where  the  parties  reside  in  the  same  town  or  city,  the  notice 
must  be  given  to  the  person  entitled  to  it,  either  personally,  or  ia 
case  of  his  absence,  it  must  be  left  at  his  residence  or  place  of 
business.  Story  on  Prom.  Notes,  §  312 ;  2  Dan.  on  Neg.  Inst,  § 
1005,  and  this  rule  has  been  recognized  in  this  State.  Foiter  t. 
Stneathy  2  Bich.  338.  And  although  it  has  been  suggested  that 
this  rule  *^  has  lost  its  reasonable  force  and  exists  only  by  authority," 
and  therefore  should  be  abrogated  rather  than  undermined,  as  it 
has  been,  by  exceptions  (1  Am.  Lead.  Gas.  403;  2  Dan.  on  ^eg. 
Inst.,  §  1010),  yet  we  do  not  regard  it  as  within  our  province  to 
adopt  the  remedy  proposed,  and  therefore  leave  the  suggestioD  to 
be  considered  by  that  department  of  the  government  to  which  it 
properly  belongs.  To  this  rule  there  are  however  exceptions,  one 
of  which  is  that  where  a  note  is  made  payable  at  a  particular  bank, 
and  it  IS  proved  to  be  the  usage  of  such  bank  to  give  noticei 
through  the  post-office  to  persons  residing  in  the  same  town  or 
city,  that  mode  of  giving  notice  will  be  sufficient.  This  is  upon 
the  ground  that  persons  who  become  parties  to  such  a  note  an 
presumed  to  have  knowledge  of  the  usages  of  the  bank  at  which 
they  have  chosen  to  make  the  note  payable,  and  have  agreed  to  be 
bound  by  such  notice  as  it  is  the  usage  of  the  bank  to  give.  In  the 
American  notes  to  the  case  of  Wigglesworih  v.  DaUison,  1  Smith 
Lead.  Gas.  416-17,  it  is  said : 

^^It  has  been  repeatedly  decided  in  relation  to  the  contract  of 
mdorsement  that  an  established  usage  of  particular  banks  as  to  the 
time  of  demanding  payment  and  giving  notice  differing  from  the 
time  fixed  by  the  general  law-merchant,  with  which  banks  the  pa^ 
ties  deal,  is  evidence  of  intention  and  consent  that  the  contract  of 
the  indorser  shall  be  modified  according  to  this  usage,  and  that 
therefore'  the  indorser  is  bound  by  such  demand  and  notice  as  tta 
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usage  prescribes;  «  *  *  and  the  same  principle  has  been  ap- 
plied to  the  manner  of  making  the  demand,"  citing  the  cases  to 
sustain  both  propositions. 

It  would  seem  necessarily  to  follow  from  this  that  the  same  prin- 
ciple would  apply  to  the  manner  of  giving  notice,  and  a  recent 
writer,  Daniel,  in  his  work  on  Negotiable  Instruments,  states  that 
it  has  been  so  held  in  several  cases  which  he  cites,  but  to  which  we 
have  not  access.  Nor  is  it  necessary  that  knowledge  of  such  usage 
^should  bo  brought  home  to  the  person  sought  to  be  affected  by  it, 
for,  as  is  said  by  Marshall,  0.  J.,  in  Bank  of  Washington  v.  Trip^ 
leifj  1  Pet.  33,  adopting  the  language  which  had  been  pi-eviously 
used  by  Story,  J.,  in  Mills  v.  Bank  of  U.  S.,  11  Wheat  438: 

^  When  a  note  is  made  payable  at  a  bank  whose  invariable  usage 
it  is  to  demand  payment  and  give  notice  on  the  fourth  day  of 
.grace,  the  parties  are  bound  by  that  usage,  whether  they  have  a 
personal  knowledge  of  it  or  not.  In  the  case  of  such  a  note  the 
parties  are  presumed  by  implication  to  agree  to  be  governed  by  the 
usage  of  the  bank  at  which  they  have  chosen  to  make  the  security 
itself  negotiable." 

These  remarks  will  apply  as  well  to  the  manner  of  giving  notice 
.as  to  the  time  when  the  demand  of  payment  should  be  made  and 
the  notice  of  non-payment  should  be  given.  This  view  was  plainly 
recognized  in*the  case  of  Bowling  v.  Harrison^  6  How.  248,  where 
A  charge  to  the  jury  that  in  order  to  fix  the  liability  of  the  indorser, 
who  resided  in  the  same  town  where  the  note  was  payable,  "  the 
notice  must  be  personal,  unless  he  had  agreed  to  receive  it  else- 
where, or  unless  by  custom  and  usagn  of  the  bank  at  which  the 
note  is  payable  the  notice  of  non-payment  was  left  at  the  post- 
office,''  was  approved,  although  it  seems  to  have  been  held  in  that 
-case  that  there  was  no  sufficient  proof  of  such  a  custom  or  usage  as 
would  dispense  with  the  notice  —  the  proof  in  fact  being  exactly 
the  other  way,  and  that  it  was  the  usage  to  give  notice  personally, 
unless  there  was  a  memorandum  on  the  note  providing  for  a  differ- 
ent mode  of  notice.  But  to  make  such  usage  effectual  it  must  of 
•course  be  properly  proved.  As  is  said  in  the  case  just  cited:  "  A 
usage  to  be  binding  should  be  definite,  uniform  and  well  known. 
It  should  be  established  by  clear  and  satisfactory  evidence,  so  that 
it  may  be  justly  presumed  that  the  parties  had  reference  to  it  in 
making  their  contract."  To  this  we  may  add  that  the  usage  should 
be  reasonable.  The  question  therefore  should  have  been  left  to  the 
Vol.  XXXVr— 88 
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jury  to  determine  whether  there  was  sufBcient  proof  of  such  a  ua^ 
at  the  plaintiff  bank  as  would,  upon  the  principles  above  annoiinoed, 
dispense  with  the  necessity  of  notifying  the  indorscr  personally,  or 
by  leaving  a  notice  for  him  at  his  residence  or  place  of  business. 

As  to  the  next  qaestion  there  can  be  no  doubt  that  whatever  may 
have  been  the  mode  adopted  of  giving  the  notice,  if  the  party  acta- 
ally  received  it,  and  received  it  in  due  time,  he  would  be  bound, 
and  the  mode  of  transmission  would  in  such  a  case  become  wholly 
immaterial.  2  Dan.  on  Neg.  Inst,  §  1003,  where  the  cases  are 
cited«  So  that  if  there  was  any  evidence  in  this  case  tending  to 
show  that  the  notice  was  actually  received,  and  received  in  doe 
time,  the  question  should  have  been  left  to  the  jury.  The  fact  that 
a  party  has  received  such  a  notice  may  be  proved,  like  all  other 
facts,  either  by  direct  or  circumstantial  evidence,  and  while  it  is 
very  clear  that  there  was  no  direct  evidence  iti  this  casetoshov 
that  William  P.  Geiger  received  the  notice,  there  were  circumstanoei 
adduced  in  evidence  which  should  have  been  submitted  to  the  jurr 
with  instructions  to  inquire  whether  such  circumstances  satisfied 
their  minds,  not  only  that  the  notice  was  actually  received,  but  that 
it  was  received  in  due  time.  The  evidence  upon  this  point  may 
have  been  of  a  slender  character,  but  still  that  was  a  matter  for  the 
jury  and  not  for  the  court  to  pass  upon,  and  therefore  we  think 
that  the  nonsuit  was  improperly  ordered.  t 

As  to  the  third  question,  we  are  entirely  satisfied  that  there  was 
no  error  in  the  ruling  of  the  Circuit  judge.  The  object  of  notice 
is  not  merely  to  inform  the  indorser  that  the  note  is  not  paid,  bat 
also  to  let  him  understand  that  the  holder  looks  to  him,  as  well  as 
the  maker,  for  payment ;  and  without  such  notice  the  indorser 
would  have  a  right  to  conclude  either  that  the  note  was  not  paid  or 
that  the  holder  was  satisfied  to  look  alone  to  the  maker  for  pay- 
ment.  Tindall  v.  Brow7i,  1  T.  R.  169-70.  We  -think,  too,  that 
this  case  comes  within  the  reason  of  the  decision  of  the  Supreme 
Court  of  the  United  States  in  the  cases  of  Magrudery.  Union  Bank^ 
3  Pet.  87,  recognized  in  ^anit  v.  7*yZ^,  4  id.  384,  and  reaffirmed 
in  Union  Bank  v.  Magruder,  7  id.  287.  In  that  case  the  maker 
having  died  before  the  maturity  of  the  note,  the  indorser  became 
his  administrator,  and  it  was  held  that  demand  and  notice  weie 
nevertheless  necessary.  There,  as  here,  it  was  contended  that  it 
was  entirely  useless  ;  but  MARSHAiiL,  G.  J.,  in  delivering  the  opinioo 
vf  the  court,  said,  after  stating  the  general  rule  as  to  demand  and 
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notioe :  **  The  defendant  in  error  does  not  controvert  this  rale,  but 
insists  that  this  case  does  not  come  within  it,  because  the  demand 
of  payment  and  notice  of  non-payment  are  totally  useless,  since 
the  indorser  has  become  the  personal  representative  of  the  maker. 
He  has  not  however  cited  any  case  in  support  of  this  opinion,  nor 
has  he  shown  that  the  principle  has  been  ever  laid  down  in  any 
treatise  on  promissory  notes  and  bills.  The  court  ought  to  be  well 
satisfied  of  the  correctness  of  the  principle  before  it  sanctions  so 
essential  a  departure  from  established  commercial  usage."  And 
after  suggesting  that  it  was  possible  that  assets  which  might  have 
been  applied  in  payment  of  the  note,  had  payment  been  duly  do* 
nianded,  may  have  been  diverted  to  other  purposes,  or  that  it  was 
possible  that  the  maker  had,  during  his  life-time,  paid  the  note  before 
maturity,  concludes  as  follows  :  *^  Be  that  as  it  may,  no  principle 
is  better  settled  in  commercial  transactions  than  that  the  under- 
taking of  the  indorser  is  conditional.  If  due  diligence  be  used  to 
obtain  payment  from  the  maker  without  success,  and  notice  of  non- 
payment be  given  to  him  in  time,  his  undertaking  becomes  absolute, 
not  otherwise."  In  this  case  we.  may  also  say  that  no  case  has  been 
cited  in  support  of  the  view  contended  for  by  the  appellant,  but  on 
the  contrary,  Daniel  in  his  work  on  Negotiable  Instruments,  section 
1175,  seems  to  take  the  same  view  of  the  matter  which  we  have 
done  and  cites  the  cases.  William  P.  Oeiger  may  very  well  be 
regarded  as  having  knowledge  of  the  fact  that  the  note  was  not 
paid,  but  William  P.  Oeiger,  as  maker  of  the  note  and  as  executor 
of  the 'indorser,  are  two  different  and  distinct  persons  in  law,  and 
while  he  may  have  known  that  he,  as  maker,  had  not  paid  the  note, 
yet  he  could  not  know,  until  notified,  that  he,  as  indorser  or  repre- 
sentative of  the  indorser,  would  be  expected  to  pay  it  It  was 
possible  that  the  bank  might  have  seen  fit  to  look  alone  to  the  maker 
for  payment,  and  therefore  William  P.  Oeiger,  as  executor  of  the 
indorser,  might  have  applied,  as  he  would  have  had  the  right  to 
apply,  the  assets  belonging  to  his  testator  to  other  purposes,  until 
he  was  notified,  not  only  of  the  non-payment  of  the  note,  but  that 
the  estate  which  he  represen  ted  would  also  be  looked  to  for  payment. 
The  judgment  of  the  Circuit  Court  is  set  aside  and  a  new  tnal  ii 
ordered.  Judgm&fU  accordingly. 

WnuLBD,  C.  J.,  and  MoOowak,  J.,  oonoorred. 


JOO  SOUTH  CAROLINA, 

Cueton  t.  MiUa. 

GuBBTOK  V*  Mills. 
(tt  a  c,  I09.) 
BxeonUoT  and  adminittratar  ^paiMcUan  -^  admmititrmiiati  ^finigii 


The  courts  of  one  State  may  compel  a  domestic  admlnistaitor  of  an 
domiciled  at  his  death  In  that  State  to  aoooant  for  petsonal  ■■■eft 
in  a  foreign  State  at  the  death  of  the  intestate,  bat  acquired  bj  the  mbb 
administrator  by  virtue  of  letters  of  administration  issued  to  him  in  the 
foreign  State,  and  brought  into  the  former  State ;  and  the  distribution  mwl 
be  according  to  the  laws  of  the  foreign  State,  so  far  as  regards  debts,  sad 
according  to  the  laws  of  the  domicile  of  the  decedent  so  far  as  tegardi  the 
residuum. 

BILL  in  equity  to  settle  an  estate.    The  opinion  states  fts 
points. 

/.  S.  R.  Thomson,  for  appellant 
/.  B.  Cleveland,  contra. 

WiLLARD,  G.  J.  This  case  involves  the  aooonnting  of  the  ad* 
ministrators  of  G.  Mills.  The  leading  question  arises  out  of  the 
following  facts:  G.  Mills  was  domiciled,  at  his  death,  in  this  State, 
and  died  intestate,  leaving  property  and  debts  in  both  this  State 
and  North  Garolina.  T.  K.  Gureton  and  N.  Milk  took  out  letters 
of  administration  in  both  States.  Personal  property  of  th^  intes- 
tate, situated  in  Korth  Garolina  at  his  death,  was  reduced  to  pos- 
session there  by  the  administrators  and  brought  into  this  State  and 
sold  by  order  of  the  ordinary  of  Spartanburg.  There  appear  to 
be  debts  of  the  intestate  due  to  citizens  of  both  States  unsatisfied, 
and  it  is  claimed  that  as  it  regards  North  Garolina  debts  the  North 
Garolina  assets  should  be  applied  by  the  administrators  in  acoord- 
ance  with  the  laws  of  that  State,  and  not  according  to  the  priorities 
existing  under  the  laws  of  this  State.  The  only  appellant  here  is 
the  administrator,  T.  K.  Gureton.  His  principal  objection  to  this 
Gircuit  decree  is  that  it  decreed  that  the  proceeds  of  sales  of  slaves 
brought  from  North  Garolina  and  sold  hero  are  chargeable  to  the 
administrator's  account  here,  and  that  it  directed  the  application 
of  the  North  Garolina  assets,  instead  of  holding,  ^  that  the  whole 
of  the  North  Garolina  property  should  be  accounted  for  there,  and 
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this  plaintiff  chargeable  here  as  to  North  Carolina  assets  only  with 
any  surplus  that  might  be  found  in  his  hands,  after  a  full  account- 
ing had  and  decree  made  in  North  Carolina.'' 

The  proposition  embodied  in  the  appellant's  objection  just  stated 
is  that  tho  administrator  ought  not  to  be  held  to  account  for  so  much 
ci  the  assets  as  came  from  the  sale  of  the  property  of  the  intestate 
situated  in  North  Carolina,  at  his  death,  and  brought  within  this 
State  by  the  administrators,  but  if  accountable  therefor,  under  any 
circumstances  it  would  only  be  after  the  North  Carolina  debts  had 
been  paid,  and  then  only  as  it  regarded  the  surplus  of  the  North 
Carolina  estate  remaining  undisposed  of  after  the  payment  of  the 
debts  there  due. 

It  will  be  observed  that  no  North  Carolina  creditor  is  before  this 
court  as  an  appellant,  and  we  are  at  liberty  to  infer  from  the  record 
before  us  that  no  such  creditor  appeared  in  the  action  or  was  i-epre- 
senfced  otherwise  than  by  the  administrators,  one  of  whom  is  appeU 
last  here.  The  objection  comes  wholly  from  the  administrator 
himself.  The  objection  that  would  exclude  the  authority  of  the 
courts  of  this  State  from  control  over  assets  subjected  to  the  author* 
ity  of  the  ordinary  of  Spartanburg,  by  the  voluntary  act  of  the  ad- 
minisiarators  themselves,  would  seem,  in  itself,  anomalous ;  but  the 
question  will  be  considered  and  disposed  of  on  more  general 
grounds.  The  questions  then  to  be  considered,  are:  First.  Have 
the  courts  of  this  State  jurisdiction  to  compel  a  domestic  adminis- 
trator, representing  an  intestate,  domiciled  at  his  death  in  this 
State,  to  account  for  assets  of  such  intestate  held  in  this  State,  and 
received  by  such  administrator  under  letters  of  administration  is- 
sued to  him  by  a  foreign  State,  when  such  assets  were  situated  in 
such  foreign  State  at  the  death  of  the  intestate,  and  were  of  a  per- 
sonal character?  And  second  if  such  assets  maybe  distributed  by 
such  domestic  jurisdiction,  must  they  be  so  distributed  according 
to  the  laws  of  the  State  where  they  were  so  situated  at- the  death  of 
the  intestate,  or  according  to  the  laws  of  the  domicile  of  the  intes- 
tate? 

In  considering  the  first  in  order  of  these  questions,  it  is  material 
to  notice  the  circumstance  that  the  same  persons  were  administra- 
tors in  both  States.  This  tact  renders  it  neoessary  to  consider  the 
question  of  jurisdiction  under  two  aspects.  Suppose  that  the 
plaintiffs  had  been  administrators  in  this  State  alone,  and  other 
persons  had  administered  in  North  Carolina,  and  had  collortod  the 
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assets  there  sitaated^  aud  had  turned  over  such  assets  into  the 
hauds  of  the  plaintiffs  as  the  administrators  of  the  domicile  of  the 
intestate  for  admistration  here?  Gould  the  courts  of  this  State 
have  assumed  control  over  such  assets  in  a  proceeding  iu  this  State 
to  compel  the  domestic  administrator  to  account  ?  This  oonstitotM 
one  of  the  two  aspects  above  noticed.  The  other  may  be  illustrated 
by  supposing  that  the  present  plaintiffs  were  North  Carolina  ad- 
ministrators  alone,  and  not  entitled  to  represent  the  intestate's 
estate  in  this  State,  would  they,  being  citizeus  of  this  State,  fonnd 
here,  and  having  had  North  Carolina  assets,  brought  hero  by  them, 
be  held  accountable  here  for  the  administration  of  such  North 
Carolina  assets? 

Looking  at  the  question  under  immediate  consideration  in  the 
first  of  these  aspects,  it  assumes  the  following  form:  Can  the  ad- 
ministrator of  the  domicile  of  the  intestate  be  compelled  to  accoant 
for  assets  of  his  intestate  found  in  his  hands  in  such  State,  not- 
withstanding such  assets  may  have  been  situated  at  the  death  of 
decedent  iu  a  foreign  State,  and  there  reduced  to  possession  nnder 
administration  granted  by  such  State?  The  principles  from  which 
the  solution  of  this  question  would  naturally  flow  are  well  estab- 
lished by  abundant  authority,  and  free  from  dispute.  All  the 
authorities  concur  in  the  conclusion  that  according  to  the  princi- 
ples of  international  law,  uniyersally  adopted,  the  administratioD 
had,  at  the  domicile  of  the  decedent,  whether  dying  testate  or  in- 
testate, is  to  be  regarded  as  the  principal  administration,  to  which 
all  foreign  administrations,  granted  by  reason  of  personal  asseti 
being  found  at  the  death  of  the  decedent  in  a  State  foreign  to  that 
of  the  domicile,  are,  in  some  sense,  a  degree  subordinate.  The 
exuct  relations  subsisting  between  this  original  and  the  ancillarv 
administrations  are  differently  estimated  by  different  States,  bat  all 
recognize  some  degree  of  subservience  on  the  part  of  the  ancillarf 
administration  to  the  administration  of  the  domicile.  For  instance, 
all  agree  that  where  the  purposes  of  the  ancillary  administratioD 
are  accomplished,  according  to  the  law  of  such  ancillary  adminii- 
tration,  and  a  residuum  remains,  that  such  residuum  is  subject  to 
the  purposes  of  the  original  administration,  to  be  distribated 
according  to  the  law  of  the  domicile  of  the  decedent.  There  is  s 
difference  of  opinion  as  to  whether  that  residuum  should  be  trans* 
mitted  to  the  domicile  of  the  decedent  for  distribution,  notwitb* 
standing  there  may  be  legatees  or  distributees  residents  of  the  State 
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of  sacli  ancillary  administration;  some  aathorities  holding  that 
opinion,  and  others  sustaining  the  view  that  when  the  legatees  or 
distributees  reside  within  the  place  of  the  ancillary  administration 
distribution  may  be  made  by  the  court  of  such  State  of  assets 
under  their  control,  though  following  the  law  of  the  domicile  as  it 
regards  the  order  of  that  distribution.  Harvey  v.  Richards,  1 
Mas.  381. 

It  will  not  be  necessary  for  our  immediate  purpose  to  attempt  to 
state  the  doctrine  that  appears  to  be  supported  by  the  best  reasons 
and  authority,  as  it  regards  the  authority  of  the  courts  of  the  place 
of  the  ancillary  administration  over  assets  found  at  the  death  of 
the  decedent  in  such  place,  for  as  has  been  already  said,  the 
validity  of  this  principle,  to  which  the  solution  of  the  present 
question  is  to  be  referred,  is  not  involved  in  such  discussion,  but 
stands  conceded  by  all. 

It  is  one  of  the  necessary  deductions  from  the  general  character 
ascribed  to  this  administration  at  the  domicile  of  the  decedent,  by 
the  authorities,  that  such  administration  is,  in  its  nature,  general 
and  unlimited,  while  the  ancillary  administration  is  both  special 
and  limited.  The  nature  of  the  administration  had  at  the  domicile 
of  the  decedent  depends  on  the  universally  received  doctrine  that 
personal  property  follows  the  person  of  its  owner.  This  principle, 
doubtless,  had  its  origin  in  the  enlarged  spirit  that  flows  from 
commercial  intercourse  among  nations.  It  may  well  be  conceived 
that  there  was  an  older  notion,  more  agreeable  to  the  conceptions 
of  States  living  in  isolation,  and  therefore  jealous  of  their 
authority,  by  which  property,  either  personal  or  real,  within  such 
State,  claimed  by  a  citizen  of  a  foreign  State,  could  only  be  con- 
trolled and  disposed  of  in  such  manner  as  would  be  admissible  if 
the  foreign  owner  were  present  and  subject  to  the  laws  prevailing 
where  such  authority  was  to  bo  exercised.  With  the  development 
of  international  commerce  would  arise  a  necessity  tliut  movable 
property,  the  special  subject  of  that  commerce,  should,  wherever 
located,  be  immediately  under  the  control  of  its  owner,  to  the  end 
that  its  tra;nsmission  may  be  facilitated,  as  it  would  be  where  the 
owner,  in  its  disposition,  was  compelled  only  to  consult  the  law  to 
which  he  was  personally  amenable,  and  not  bound  to  act  as  a  sub- 
;'ect,  9ub  modo,  of  every  State  where  his  property  chanced  to  be 
located  for  the  time  being.  Immovable  property,  such  as  lands 
tni  hoases,  not  being  within  the  sphere  of  the  general  operations 
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of  oommevoe,  would  remain  under  the  more  primitiye  rale,  and 
that  is  its  oondition  at  the  present  day.  The  fact  that  the  rule 
that  personal  property  follows  the  person  of  the  owner  in  the  aense 
that  the  law  that  binds  the  person  is  the  law  that  governs  the 
transmission  of  his  personal  effects  has  been  universally  ascribed  to 
the  international  law  and  not  to  municipal  regulations,  seems  to 
justify  the  conclusions  just  drawn  as  to  its  origin  and  the  natoie 
of  the  rule  antecedent  to  it  It  will  not  be  necessary  to  add  that 
the  force  of  this  rule  of  international  law  depends  upon  local  ac- 
ceptance, and  that  many  exceptions  to  its  universality  are  recog- 
nixed  by  all  States;  indeed,  it  is  competent  for  any  State  to  deny 
the  rule  altogether,  and  transfer  the  interchange  of  personal  prop* 
erty  by  ap{dying  the  rules  commonly  confined  to  immovable  prop* 
erty  alone. 

This  rule  of  the  international  law  looks  to  the  power  of  oontrol 
over  movables  as  the  essential  feature  of  the  idea  of  property,  aad 
to  the  subject  of  property  as  the  adjunct,,  and  localizes  such  prop- 
erty for  the  purpose  of  disposition  where  the  dispensing  will  may 
be  found.  It  would  follow  that  according  to  this  idea  the  authority 
of  the  owner  of  movable  {Mroperty  must  be  regarded  as  in  its  natare 
general  and  unlimited;  general,  becanse  it  covers  all  his  movables, 
under  whatever  local  sovereignty  they  may  chance  to  be  placed, 
and  unlimited,  because  be  is  not  constrained  as  it  regards  the 
objects  in  regard  to  which  he  may  exercise  that  power  of  control  or 
disposition.  In  saying  that  the  power  of  the  owner  over  his  goodi* 
is  general  and  unlimited  in  its  nature,  it  is  not  affirmed  that  that 
power  is  necessarily  absolute,  or  in  its  exercise  free  from  limita- 
tions imposed  by  the  various  sovereignties  where  his  property  of 
th^t  class  is  situated,  for  that  is  not  true  of  his  domicile  and  cannot 
be  absolutely  true  of  any  other  jurisdiction  within  which  his 
movables  may  be  situated.  Such  limitations,  in  the  exercise  of  the 
rights  of  ownership,  do  not  result  from  the  operation  of  any  sncli 
principle  as  that  the  owner  of  property  can  only  exercise  sach 
authority  as  is  permitted  by  the  laws,  but  from  a  conflict  between 
the  rights  of  the  individual  and  the  community,  in  which  case 
the  former  must  give  way. 

Such  being  the  character  ascribed  by  our  laws  to  the  audiority  of 
the  owner  of  chattels,  whatever  may  be  their  situs,  it  would  seem 
to  follow  that  when  that  authority  comes  to  bo  represented  in  tlie 
hands  of  a  personal  representative  of  a  deceased  owner  it  wopIJ 
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poeaess  the  same  nature,  although  that  authority  cannot  exist  to 
the  same  extent  as  it  did  in  the  owner  while  living,  for  the  reason 
that  the  personal  representative  is  bound  either  by  the  testamentary 
disposition  of  his  testator  or  by  the  law  of  distribution,  which  did 
not  bind  the  decedent.  The  terms  general  and  unlimited,  as 
appbed  then  to  the  representative  of  the  decedent,  must  be  taken 
in  a  sense  more  restricted  than  when  applicable  to  the  living  owner. 
It  may  be  said  to  be  general  in  the  sense  that  it  extends  to  all  the 
personal  effects  of  the  decedent  wherever  situated,  and  unlimited 
in  the  sense  that  all  the  objects  contemplated  by  the  law  of  testa- 
mentary disposition,  or  of  distribution  of  the  donucile,  are  compe- 
tent and  proper  objects  to  be  had  in  view  in  the  administration  of 
the  estate. 

The  distinction  that  has  been  pointed  out  between  the  characters 
of  the  original  and  of  the  ancillary  administration  will  be  better 
understood  when  the  restricted  character  of  the  latter  is  fully  pre- 
sented. 

The  ancillary  administration,  we  have  said,  is  special  and  lim- 
ited. The  sense  in  which  these  terms  are  used  is  tue  same  as  that 
just  applied  to  the  onginal  administration.  That  administration 
IS  special  because  it  extends  merely  to  such  personal  effects  of  the 
decedent  as  may  be  found  at  his  death  in  the  place  of  ancillary 
administration,  while,  as  we  have  seen,  the  scope  of  the  original 
administration  is  commensurate  with  the  whole  personal  estate  of 
the  decedent  wherever  situated.  The  ancillary  administration  is 
limited  in  the  sense  that  the  objects  to  which  that  administration 
looks  do  not  comprehend  all  that  are  appropriate  to  the  original 
administration.  The  ancillary  administrator  is  primarily  concerned 
only  with  the  debts  of  the  decedent  at  the  place  of  ancillary  admin- 
istration, and  with  the  administration  of  the  assets  only  to  the 
extent  requisite  to  pay  such  debts.  In  some  instances  the  courts  of 
the  ancillary  administration  have  undertaken  to  distribute  the 
estate  of  a  foreign  decedent;  but  this  is  an  exceptional  jurisdiction 
depending  upon  special  circumstances,  such  as  the  fact  that  all  the 
distributees,  legatees  or  creditors  are  residents  of  the  State  where 
the  assets  of  a  foreign  decedent  were  found,  and  the  ancillary 
administration  personally  amenable  to  that  jurisdiction.  No 
authorify  appears  to  sanction  the  idea  that  the  ancillary  admin- 
istration oonld  make  distribution  in  favor  of  foreign  creditors 
except  by  the  aid  of  the  decree  of  a  court  of  competent  jurisdiction. 
Voi.  XXXVI  — 89 
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Before  looking  into  the  authorities  to  see  how  far  the  viewi 
already  expressed  haye  their  sanction,  it  is  proper  to  obaenre  that 
it  is  only  in  a  potential  sense  that  the  original  administration  em- 
braces all  the  effects  of  the  decedent  where  part  of  these  effeots  are 
situated  in  a  foreign  State.  The  laws  of  that  State  may  prevent 
that  claim  from  being  actually  asserted  until  the  debts  of  the 
decedent  then  due  are  paid.  But  this  is  merely  a  limitation  of  s 
recognized  general  authority  in  the  original  admmiscrationy  for  the 
moment  the  objects  of  the  ancillary  administration  are  accomplished 
the  general  right  of  the  administrator  of  the  domicile  is  respected 
by  all  foreign  States,  and  the  residuum  subjected  to  that  control, 
thus  evincing  a  general  recognition  of  the  fact  that  the  ancillarj 
administration  is  special  and  limited,  and  the  original  administra- 
tion general  and  unlimited. 

The  most  conclusiye  proof  that  the  original  administrator  has 
that  general  character  which  has  been  stated,  is  the  fact  that  all  the 
creditors,  whether  domestic  or  foreign,  are  embraced  within  the  mle 
of  disposition  that  binds  the  original  administrator.  Cameron  t. 
Wurtz,  4:  McG.  278;  Dawes  v.  Head,  3  Pick.  12&  Some  States  and 
countries  give  preferences  as  among  different  classes  of  creditors, 
and  in  some  instances  preferences  to  their  own  citizens  over  for- 
eign creditors,  but  none  exclude  foreign  creditors  from  distribution, 
even  though  by  the  law  of  the  countries  where  they  reside  the 
effects  of  the  decedent,  found  in  such  countries  at  his  death,  may 
be  subject  to  a  preference  in  belialf  of  his  own  citizens  who  may  be 
creditors.  It  is  obvious  that  if  all  creditors,  wherever  residing,  are 
within  the  scope  of  the  original  admmistration,  that  all  assets, 
wherever  situated,  must  equally  be  within  that  scope.  It  is  hardly 
to  be  supposed  that  the  one  would  be  included  and  the  other  ex- 
cluded. Indeed,  where  a  creditor  who  had  availed  himself  of  the 
laws  of  New  Jersey  to  obtain  part  payment  through  an  anoillair 
administration  in  that  State,  applied  to  come  in  with  other  cred- 
itors in  New  York,  the  place  of  original  administration,  all  that 
the  court  did  in  view  of  the  advantage  gained  in  New  Jersey  was 
to  equalize  the  other  creditors  with  the  one  who  had  obtamed  part 
payment  in  New  Jersey,  allowing  him  to  oome  in  on  equal  terms 
with  all  others  as  it  regarded  the  totality  of  assets,  foreign  and 
domestic,  deducting  the  amount  he  had  received.  LawrencB  v. 
Blmendorf,  6  Barb.  73 . 

We  come  now  to  the  authorities  bearing  on  the  question. 
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Canaver  v.  Ghapmany  2  Bail.  436.  The  intestate  was  domioiled 
iu  South  Carolina.  The  Sonth  Carolina  administrator  was  also 
administrator  m  Maryland,  where  assets  of  the  intestate  estate 
were  situated  at  the  death  of  the  intestate.  The  administrator 
was  sued  in  this  State  on  a  debt  of  his  intestate,  and  pleaded 
**plene  administravii  of  assets  which  had  come  to  defendant's 
hands  in  this  State.'*  The  plea  was  adjudged  bad  on  demurrer, 
on  the  ground  that  it  was  to  be  assumed  that  by  the  laws  of 
Maryland,  the  administrator  was  bound,  after  paying  debts  there 
•dne^  to  apply  the  residuum  to  the  purposes  of  the  original  adminis- 
tration in  South  Carolina,  and  therefore  there  was  at  least  a  condi- 
tional obligation  on  the  part  of  the  administrator  to  account  for  the 
3Caryland  assets.  Judge  Butler  holds  that  the  administrator  was 
not  indeed  chargeable  with  the  Maryland  assets  to  such  extent  as  to 
render  him  amenable  to  account  in  this  State  for  the  disposition 
made  of  the  Maryland  administration,  but  that  he  was  under  a 
more  limited  obligation  to  account  therefor,  and  that  his  plea  of 
plena  administravit  ahouU  have  been  general  and  not  limited  to  the 
assets  found  in  this  State.  He  recognizes  the  principle  that  the 
South  Carolina  administrator  and  the  Maryland  administrator  must 
be  legally  considered  distinct  persons  as  it  regards  the  separate  of- 
fices held  by  the  same  person.  This  case  fully  recognizes  that  the 
primary  authority  of  the  administrator,  at  the  domicile  of  the  intes- 
tate, extends  to  all  his  effects,  wherever  situated,  although  as  it  re- 
gards foreign  assets,  he  may  ordinarily  account  for  them  by  showing 
that  they  are  subject  to  another  jurisdiction,  to  which  as  a  general 
rule  he  is  alone  responsible  for  their  disposition.  It  is  consistent 
therefore  with  the  proposition  that  the  authority  of  the  original 
administrator  is  general  and  unlimited  in  its  nature,  and  his  liability 
commensurate  therewith. 

Carmtchael  v.  Ray,  1  Rich.  116.  The  administrator  of  an  intes- 
tate, domiciled  in  South  Carolina,  sought  to  recover,  upon  his  title 
as  administrator,  personal  property  of  his  intestate  that  was  situ- 
ated m  North  Carplina  at  his  death.  It  was  held  that  the  South 
Carolina  administrator  acquired  no  title  under  his  letters  of  ad- 
ministration to  property  of  the  intestate  beyond  the  territorial 
jurisdiction  of  this  State.  This  case  may  seem  to  militate  against 
the  conclusions,  to  the  support  of  which  it  is  cited,  but  that  is  ap- 
parent merely,  and  not  real.  It  is  one  thing  to  say  that  the  scope 
of  administration  is  general  and  extends  to  all  assets  of  the  intes- 
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tate  wherever  sitaated,  and  another  to  say,  that  under  the  ciieom- 
stances  of  its  location,  his  title  cannot  bo  asserted  over  a  jNkrticular 
chattel  that  appertained  to  his  intestate's  estate.  It  is  obvioosthst 
the  conclnsion  of  the  court  was  correct  The  defendaYit  claimed 
the  property  nnder  the  operation  of  the  laws  of  North  Carolina, 
during  the  time  that  the  property  was  subjected  to  that  jurisdictioD. 
It  was  clearly  competent  for  the  laws  of  tiiat  State,  operating  upcm 
a  subject  of  property  subjected  to  them,  to  create  a  rightof  owner- 
ship that  would  be  respected  everywhere.  To  assert  title  in  the 
administrator,  nnder  such  circumstances,  would  be  equivalent  to 
denying  to  the  laws  of  North  Carolina  that  force  which  is  ewf- 
where  accredited  to  the  laws  of  a  sovereign  State  over  all  persons 
and  property  subjected  to  them.  Suppose  however  that  the  admin- 
istrator in  that  case  had  obtained  rightful  possession  of  the  North 
Carolina  property,  and  had  brought  it  within  this  State,  there  is 
nothing  in  the  case  that  would  preclude  the  idea  of  his  being  so- 
countable  therefor  as  proper  to  be  applied  in  a  due  course  of  admin- 
istration here.  Indeed,  Judge  Butlbb  instances,  in  the  opinion  io 
that  case,  the  payment  of  a  foreign  debt  to  a  domestic  administnk 
tor,  recognizing  the  principle  that  whero  such  payment  is  made, 
the  sum  paid  would  be  assets  rightfully  in  the  hands  of  the  admin- 
istrator for  administration,  but  he  correctly  holds  that  that  princi- 
ple is  not  applicable  to  the  case  he  had  in  hand.  Unless  foreign 
assets  are  within  the  general  scope  of  the  administration,  how  could 
the  administrator  be  chargeable  with  such  assets  coming  into  hit 
hands  under  such  circumstances? 

Wilkins  v.  Mlett,  9  Wall.  740.  It  was  held  that  a  payment  of  s 
debt  due  by  a  citizen  of  one  State  to  the  administrator  under  the 
laws  of  another  State,  where  the  intestate  was  domiciled  at  his  death, 
there  being  at  the  time  of  such  payment  no  administration  in  the 
State  of  the  debtor,  was  a  valid  payment  and  discharged  the  debt 
It  has  been  questioned  whether  this  is  not  allowing  the  debtor  to  sub- 
vert the  laws  of  his  State  by  voluntarily  contributing  to  remove 
therefrom  assets,  that  by  those  laws  are  devoted  to  debts  due  witiiin 
the  State.  However  this  may  be,  the  recognition  of  the  general 
nature  of  the  authority  of  the  administrator  of  the  domicile  involved 
in  this  case  does  not  appear  to  have  been  at  any  time  brougbt  into 
question,  and  it  does  not  appear  to  be  questionable. 

It  will  not  be  necessary  to  go  further  in  the  examination  )f  Hm 
authorities,  domestic  and  foreign,  on  this  point,  as  none  are  famiil 
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that  militate  against  the  proposition  adyanced,  while  throughout 
the  whole  the  fundamental  principles  on  which  that  proposition 
rests  are  abundantly  illustrated. 

If  the  original  administrator  has  a  general  right  as  to  all  effects 
wherever  situated,  his  obligation  is  commensurate  with  that  right, 
and  extends  to  accountability  for  all  assets  reduced  and  reducible 
at  home,  and  all  actually  reduced  abroad.  It  would  follow  that 
when  this  administrator  of  the  domicile  of  the  intestate  holds  pos- 
session of  personal  effects  of  his  intestate,  within  the  jurisdiction 
from  which  he  derives  his  authority  as  administrator,  he  is  bound  to 
account  therefor,  even  though  such  effects  at  the  death  of  the  in- 
testate were  situated  within  a  foreign  jurisdiction.  It  would  also 
follow  that  the  domestic  administrator  is  bound  to  account  for  all 
assets  reduced  to  possession,  wherever  situated  at  the  death  of  the 
intetstate,  but  that  such  assets  are  properly  accounted  for,  as  a  gene- 
ral rule,  when  it  appears  that  they  were,  at  the  death  of  the  intes- 
tate, in  a  foreign  jurisdiction,  and  still  so  remain,  and  that  his 
possession  thereof  was  obtained  as  administrator  under  the  author- 
ity of  such  foreign  State,  and  that  the  purposes  of  such  ancillary 
administration  have  not  been  fulfilled.  For  any  devastavit  of  the 
foreign  assets  in  the  course  of  the  ancillary  administration,  he 
would  be  subject  to  the  jurisdiction  of  the  domicile,  at  least  to  as 
great  an  extent  as  an  ancillary  administrator  would  be  who  was  not 
accredited  as  the  administrator  of  the  domicile,  which  liability  will 
be  hereafter  considered. 

We  come  now  to  the  second  aspect  of  the  general  question,  that 
proceeds  on  the  supposition  that  the  administrator  had  been  sued 
in  this  State  solely  in  his  character  of  a  North  Carolina  adminis- 
trator. Gould  such  a  suit  be  maintained  ?  If  a  citizen  of  this  State 
is  appointed  under  the  laws  of  another  State  administrator  of  one 
domiciled  in  this  State  at  his  death,  having  assets  m  such  foreign 
State,  and  such  administrator  brings  such  assets  within  this  State, 
can  the  parties  interested  as  creditors  or  distributees  compel  such 
foreign  administrator  to  account  for  such  assets  here? 

As  a  general  rule,  rights  of  property  matured  and  perfected  under 
the  laws  of  a  State  having  jurisdiction  of  the  person  and  property 
involved  are  respected  and  protected  everywhere.  The  obligations 
incurred  as  a  consequence  of  the  perfecting  of  such  a  right  and  the 
credit  thereto,  according  to  its  nature,  must  stand  on  the  same  foot* 
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ing  as  the  right  ittoU,  and  be  enforced  everywhere  where  jnriadio- 
tioD  for  that  purpose  can  be  obtained. 

It  is  true  that  when  public  powers  and  authority  are  execnUHj, 
such  powers  belonging  to  the  sovereign  under  whom  they  are  exer- 
ciseu  cannot  be  put  in  execution  oy  any  other  jurisdiction  than 
that  of  such  sovereign.  Hence  it  is  that  the  powers  of  an  adminu- 
trator,  being  in  their  nature  public  powers,  cannot,  while  executin|^ 
be  enforced  in  any  other  jurisdiction  than  his  own.  But  when 
rights  are  matured  or  perfected  in  pursuance  of  such  power,  they 
should  be  respected  everywhere.  Judge  Butleb,  in  Oarmiekad  v. 
Hay,  I  Rich.  116,  fully  states  the  principle  in  the  following  lan- 
guage: ''If  a  foreign  administrator  has,  in  virtue  of  his  adminis- 
tration, reduced  the  personal  property  of  the  deceased  there  situated 
into  his  possession,  so  that  he  has  acquired  the  legal  title  thereto 
according  to  the  laws  of  that  country,  if  that  property  should  after- 
ward be  found  in  another  country  or  be  carried  away  and  converted 
against  his  will,  he  may  maintain  a  suit  for  it  there  in  his  own  name, 
for  he  is,  to  all  intents  and  purposes,  the  owner  thereof."  If  theo 
the  title  acquired  through  his  administration  when  perfected  by  le* 
ducing  to  possession  be  respected,  and  can  be  protected  everywhere, 
surely  the  obligations  imposed  upon  him  as  the  coneeqaence  of 
obtaining  such  title  must  accompany  the  right  wherever  it  goes, 
and  if  the  one  can  be  vindicated  the  other  can  be  enforced. 

There  are  indeed  many  instances,  where,  on  grounds  of  public 
policy,  one  State  will  not  enforce  rights  of  a  particular  class  ma- 
tured under  the  laws  of  another  State,  but  no  means  appear  for 
drawing  the  case  of  the  duty  of  an  administrator  to  apply  the  asseti 
received  by  him  in  the  due  course  of  administration  within  this 
class  of  exceptions.  What  ground  there  exists  for  saying  that  an 
administrator  may  come  into  the  courts  of  the  State  to  vindi- 
cate his  title  matured  under  the  laws  of  another  State,  and  yet 
cannot  be  brought  before  the  courts  of  the  State  to  answer  for  the 
proper  disposition  of  said  property  under  the  laws  by  means  of 
which  it  was  acquirod?  It  may  atnd  should  be  conceded  on  the 
principles  already  stated,  that  a  foreign  administrator  cannot  he 
held  to  account  for  foreign  assets  that  he  has  never  reduced  to  pos- 
session, on  the  ground  that  his  conduct  was  in  violation  of  the 
laws  of  the  State  under  which  be  derived  his  administration  for 
that  would  be  to  put  in  exercise  those  ^laws  which  can  only  be 
accomplished  by  the  jurisdiction  to  which  they  appertain;  bat  wbeie 


NOVEMBEB  TERM,  1879.  711 

Careton  v.  Mills. 

Le  has  reduced  assets  to  possession,  and  his  duty  springs  out  of  and 
is  commensurate  with  his  title,  no  good  reason  appears  why  he  may 
not  be  compelled  to  account  for  such  assets  in  any  State  that  may 
chance  to  have  jurisdiction  of  the  proper  parties  and  the  assets  tiie 
subject  of  controversy. 

On  the  other  hand,  to  deny  under  such  circumstances  a  remedy 
in  the  courts  of  a  foreign  State  might  amount  to  the  loss  of  all 
remedy  whatever.  When  the  intestate  was  domiciled  in  the  State 
where  such  remedy  is  sought,  and  the  assets  and  the  person  of  the 
foreign  administrator  are  there  present,  and  the  distributees  are 
residents  thereof,  unless  the  remedy  can  be  there  obtained  it  may 
be  impossible  to  obtain  it  anywhere. 

McNamara  v.  Dtoyer^  7  Pai.  239,  a  case  decided  by  Ghancellor 
Walworth,  fully  sustains  these  principles,  although  in  that  case 
the  remedy  was  sought  at  the  place  of  an  ancillary  administrator, 
and  not,  as  in  the  present  case,  at  the  domicile  of  the  intestate. 
The  reasoning  of  that  case  is  irresis^tible.  Unfortunately  the  con- 
clusion of  that  case  is  misstated  in  the  head-note  of  its  report 

Chmover  v.  Chapman^  2  Bail.  436.  In  looking  into  this  case  for 
another  purpose,  we  found  that  it  was  said  that  the  ancillary  ad- 
ministrator could  not  be  held  accountable,  except  in  the  courts  of 
that  jurisdiction.  It  does  not  appear  that  any  person  interested 
in  the  ancillary  administration  as  a  creditor  entitled  to  be  paid 
thereunder  was  a  party  to  that  case.  It  is  only  one  entitled  to  a 
remedy  in  the  courts  of  the  ancillary  State  against  the  adminis- 
trator there  localized  who  could  claim  such  a  remedy  in  any  foreign 
State,  by  reason  of  the  presence  in  such  State  of  the  parties  and  the 
subject  of  controversy.  It  follows  that  as  no  one  of  the  parties  had 
a  right  to  complain  of  the  manner  in  which  the  ancillary  admin- 
istration in  Maryland  had  been  conducted,  the  court  merely 
intended  to  say  that  the  proper  jurisdiction  of  that  question  was 
in  Maryland,  and  not  to  exclude  the  idea  that  a  demand  primarily 
cognizable  in  the  courts  of  Maryland  could  become  under  possible 
circumstances  cognizable  in  the  courts  of  South  Carolina. 

CoUins  V.  Bankhead,  1  Strobh.  25.  It  is  said  in  this  case  that 
there  is  a  general  liability  on  the  part  of  the  ancillary  administra- 
tion to  account  to  the  original  administrator  for  the  ancillary 
administration.  This  statement  should  doubtless  be  qualified  in 
the  manner  already  indicated,  but  it  certainly  covers  the  general 
that  such  an  accountability  is  possible,  and  such  being  the 
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)y  where  the  tocillarj  administrator  and  the  domestic  adminis- 
trator are  one  person,  clearly  that  liability  could  be  inferred  under 
the  limitations  already  stated  at  the  demand  of  domestic  creditors 
or  distributees  in  the  domestic  forum. 

Carfnichel  v.  Bayy  1  Rich.  116^  while  recognizing  the  responsibil- 
ity of  an  ancillary  administrator  in  respect  of  foreign  assets  reduced 
to  possession  there^  properly  holds  that  the  courts  of  the  domicile 
cannot  aid  such  ancillary  administrator  to  reduce  such  foreign 
assets  to  possession,  even  though  such  assets  may  be  found  at  the 
place  of  domicile.  This  conclusion  is  in  accordance  with  the  prin- 
ciple that  public  powers,  such  as  the  case  holds  the  powers  of  an 
administrator  to  be,  cannot  while  executory  be  enf6roed  by  a  for- 
eign jurisdiction. 

Campbell  v.  Ibusey,  7  Cow.  64.  A  Pennsylvania  executor  was  in 
this  case  held  responsible  to  account  in  New  York  for  Pennsylvania 
assets  received  in  that  character.  The  court  held  that  he  could  not 
be  charged  as  executor  as  he  had  no  such  authority  in  New  York, 
but  that  he  was  liable  to  account  therefor  as  executor  ds  son  tori 
for  such  Pennsylvania  assets.  The  difficulty  in  the  explanation  of 
this  ground  of  accountability  was  noticed  by  Chancellor  Walworth 
in  McNamara  v.  Dwyer^  already  commented  upon,  but  he  did  not 
undertake  to  develop  his  objection.  It  is  obvious  that  to  change  one 
as  executor  de  son  tori  it  must  appear  that  he  obtained  assets  by  an 
act  of  wrong;  but  this  cannot  be  affirmed  of  one  who  by  the  laws  of 
a  country  to  which  he  was  at  the  time  amenable,  and  having  juns- 
diction  of  such  assets,  is  clothed  with  authority  over  the  same. 
The  conclusion  that  such  action  should  be  maintained  against  the 
defendant  as  executor  de  son  tort  appears  to  have  been  forced  ont 
of  respect  to  the  principle  that  a  foreign  executor  has,  as  such,  no 
standing  in  the  domestic  forum  to  enforce  his  powers  as  such. 
That  is  indeed  true,  but  does  not  interfere  with  his  acoonntabilitv, 
based  on  his  duty  by  reason  of  assets  i*educed  to  possession,  to  prop- 
erly apply  them  in  the  course  of  administration,  for  the  remedy  in 
that  case  is  upon  his  individual  duty.  When  he  is  before  the  ooait 
for  sach  a  purpose,  it  is  his  powers  and  obligations,  consummate 
through  his  authority  as  an  executor,  that  is  the  subject  of  con- 
troversy. 

Boston  T.  Boylstouy  2  Mass.  384,  was  decided  upon  a  Massa- 
ohusetts  statute,  and  is  not  recognized  as  a  general  authority. 

Dawes  v.  Boylslon,  9  Mass.  337 ;  6  Am.  Dec  72,  denies,  in  genenl 
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terms,  the  right  of  the  legatees  in  that  case  to  pursue  distribution  in 
that  ancillary  jurisdiction,  but  places  the  conclusion  on  the  ground 
that  only  a  partial  distribution  could  be  effected  in  Massachusetts, 
and  full  administration  only  could  be  had  at  the  domicile,  which 
was  England.  This  principle  is  not  confined  to  the  case  of  a  foreign 
administration,  but  equally  affects  the  right  of  seeking  distribution 
in  a  case  of  purely  domestic  administration.  This  case  cannot  be 
regarded  as  going  beyond  thestatement  of  an  exception  to  the  right 
of  legatees  to  call  the  original  executors  to  account  within  an  an- 
cillary jurisdiction,  and  is  clearly  no  authority  for  the  proposition 
that  an  ancillary  administrator  cannot  be  made  to  account  for 
foreign  assets  in  the  jurisdiction  of  the  domicile^ 

Richards  v.  Dxitch,  8  Mass.  506.  A  Massachusetts  administrator 
of  a  testator,  domiciled  in  India,  sued  on  a  debt  due  to  his  testator 
in  Massachusetts.  The  defendant  attempted  to  show  that  the  sub- 
ject of  the  debt,  namely,  propiorty  of  the  testator  in  his  possession, 
had  been  left  as  a  legacy  to  him  by  the  testator.  The  court  treat.ed 
the  defense  as  if  it  had  been  an  action  by  a  legatee  for  a  legacy, 
and  as  such,  denied  that  it  could  be  maintained  against  aniincil- 
hry  administrator.  Nothing  is  said  in  the  case  about  any  assent 
of  the  foreign  executor,  and  such  assent  does  not  appear  to  have 
been  a  matter  at  all  considered.  It  may  well  be  doubted  whether 
the  assent  of  the  ancillary  administrator  could  entitle  the  legatee 
to  sue  in  a  court  of  law.  The  real  difficulties  of  the  case  appear 
not  to  have  been  deyeloped,  and  it  cannot  properly  be  regarded  as 
an  authority  upon  the  matters  under  present  consideration^  as  they 
were  not  involved  in  it 

Dawes  v.  Heady  3  Pick.  128.  The  only  point  actually  decided  was 
that  it  was  not  a  breach  of  the  condition  of  the  ancillary  adminis- 
trator's bond,  that  he  had  failed  to  pay  a  debt  due  to  a  foreign 
creditor,  a  resident  of  the  country  of  the  domicile  of  the  foreign 
testator.  It  therefore  can  be  regarded  as  no  more  than  an  exposi- 
tion of  the  law  of  Massachusetts  as  it  regards  the  extent  of  the 
objects  to  which  ancillary  administration,  had  in  that  State,  pri- 
marily extends.  The  general  discussion  in  that  case  does  not  profess 
to  be  material  to  the  question  then  before  the  court ;  but  even  if 
carrying  authoritative  weight,  the  conclusion  arrived  at,  that  it  is  the 
duty  of  the  ancillary  administrator,  after  satisfying  local  debts,  to 
transmit  the  residuum,  does  not  even  exclude  the  idea  that  the 
courts  of  that  State  obtaining  jurisdiction  over  the  foreign  executor. 
Vol.  XXXVI— 90 
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and  haying  the  assets  in  their  jorisdictiony  might  proceed  to  make 
distribation  according  to  the  law  of  the  domicile  of  the  testator  or 
intestate.  Much  less  would  it  exclude  the  idea  that  the  courts  of 
the  domicile,  having  jurisdiction  of  the  person  of  an  ancillary  sd- 
ministrator  and  control  of  the  assets,  might  proceed  to  adjust  the 
accountability  of  each  ancillary  administrator  at  least  to  theexteot 
of  the  assets  within  its  control. 

Fay  V.  Uaven^  3  Mete.  109.  The  defendant  was  both  adminis- 
trator of  the  domicile  and  ancillary  administrator  in  Massachasetta; 
and  it  was  held  that  he  was  not  bound  to  account  in  the  latter 
place  for  assets  received  in  Louisiana,  the  place  of  domicile.  This 
case  is  consistent  with  the  proposition  already  stated,  that  whenao 
ancillary  administrator  is  sued  in  his  own  jurisdiction,  he  suffici- 
ently accounts  for  foreign  assets  receiyed  in  the  character  of  ^  for- 
eign administrator  by  showing  that  these  assets  are  in  the  coorBe 
of  administration  in  the  proper  jurisdiction  to  which  they  appertain. 
It  was  not  a  case  where  the  court  was  proceeding  with  reference 
to  assets  within  its  control. 

Harvey  y.  Richards^  1  Mason,  381,  decided  by  Judge  Stoxt  in 
United  States  Circuit  Court,  must  be  regarded  as  an  exposition  of 
the  laws  of  Massachusetts;  and  that  case  holds  that  where  there 
was  ancillary  administration  in  Massachusetts  of  the  estate  of  one 
domiciled,  at  his  death,  in  Calcutta,  and  leaving  a  will  there,  under 
which  executors  had  qualified,  such  ancillary  administrator  coald 
be  compelled  to  distribute  the  Massachusetts  assets  there,  when  the 
necessary  parties  were  all  before  it,  and  the  circumstances  of  the 
case  were  such  that  complete  distribution  could  be  made.  If  the 
ancillary  jurisdiction  could  be  extended  thus  far,  clearly  a  similar 
exercise  of  authority  would  be  competent  on  the  part  of  the  juris- 
diction of  this  domicile  having  the  legatees  or  distributees  and  the 
foreign  ancillary  administrator  and  the  assets  before  it 

Ooodall  V.  Marshall^  11  N.  H.  85.  This  case  did  not  invoke 
the  present  question,  but  gave  deliberate  consideration  to  the  gen- 
eral question.  Chief  Justice  Parker  recognizes  that  special  cir- 
cumstances may  warrant  the  assumption  of  jurisdiction  by  the 
courts  of  the  ancillary  administration  in  decreeing  distribution, 
citing  for  that  purpose,  Harvey  v.  RichardSy  and  various  other 
cases. 

Pipon  V.  Pipofi,  Amb.  25,  holds  that  distributees  have  n< 
right  to  file  a  bill  for  a  partial  settlement  of  the  estate  merely, 
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and  this  oonoludoii  is  placed  upon  the  language  of  an  English 
statute. 

Taurtan  y.  Fhwer,  8  P.  Wms.  869,  was  decided  upon  a  ground 
that  appears  to  imply  that  a  bill  might  properly  be  filed  in  England 
against  an  ancillary  administrator  there  for  the  distribution  of  the 
estate  of  one  domiciled  in  France^  at  his  death,  who  left  a  will  under 
which  executors  qualified. 

It  must  be  concluded  that  the  proposition  that  an  ancillary  ad- 
ministrator, resident  within  the  jurisdiction  of  the  domicile  of  the 
decedent,  and  having  there  assets  of  the  decedent,  may  be  compelled 
to  account  there  for  his  administration  of  all  assets  under  the  con- 
trol of  that  jurisdiction,  is  sustained  by  the  authorities.  It  follows 
that  the  administrators  in  the  present  case  were  bound  to  account 
for  the  North  Carolina  assets  in  their  possession,  and  it  remains  to 
consider  under  what  law  the  distribution  of  such  North  Carolina 
assets  must  take  place. 

It  is  well  settled  that  the  assets  of  a  decedent,  found  in  any  State 
or  country,  whether  the  domicile  of  such  decedent,  or  otherwise, 
are  to  be  applied  in  a  course  of  administration,  under  the  laws  of 
such  State,  to  the  extent  of  the  payment  of  all  debts  provided  for 
by  the  laws  of  such  State,  and  that  all  preferences  allowed  by  such 
laws  are  to  be  respected.  It  is  also  well  settled  that  where  a  lesid- 
Qum  remains,  after  satisfying  the  purposes  of  ancillary  adminis- 
tration, it  must  be  distributed  according  to  the  law  of  the  domicile 
of  the  decedent  It  is  only  necessary  to  make  a  general  reference 
to  a  few  of  the  cases.  Tucker  v.  Condy,  10  Rich.  Eq.  12;  Smith  v. 
Bank,  5  Pet  518;  Lawrence  v.  Elmendorf,  5  Barb.  73;  Ocodall  v. 
MarshaUy  11  N.  H.  85. 

The  assets  brought  into  this  State  by  the  administrators  must 
be  accounted  for  and  distributed  in  this  action  as  it  regards  North 
Carolina  debts,  according  to  the  laws  of  the  State  of  North  Caro- 
lina. 

The  exceptions  to  the  decree,  so  far  as  they  relate  to  the  rule  of 
administration,  must  be  overruled. 

The  appellant  excepted  to  the  decree  on  the  ground  that  a  credit 
to  the  amount  of  t325  was  not  allowed.  No  evidence  appears  show- 
ing that  the  objects  for  which  that  amount  was  paid  were  proper 
for  such  payment.  Without  such  proof  the  item  could  not  be  aV 
lowed.  The  exception  as  to  the  item  of  $1,217.25  does  not  appeal 
in  the  exceptions  to  the  report  of  the  referee,  and  cannot  therefore 
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be  noticed;  and  in  addition  to  this  there  is  no  evidence  that  the 
amount  thus  paid  was  applied  to  proper  objects. 

The  decree  must  be  affirmed  and  the  appeal  dismissed. 

Decr^affirmid* 

MoIvsRy  J.  9  concurred. 


Allbit  v.  Allsv. 

(ISS.  C.51S.) 

WUl  —  ademption  —  release  —  dutributimi. 

Ademption  is  presumed  where  a  testator  adyanoes  monej  to  his  Mm  for 
whom  he  has  provided  a  general  pecaniarj  legacy  in  his  preyioosl j  executed 
will,  bat  not  in  case  of  a  residuary  bequest,  nor  in  the  canes  of  grandchikiieo 
or  strangers.  The  presumption  in  the  first  case  may  be  contradicted,  and 
in  the  latter  cases  the  intention  to  adeem  may  be  established  by  extrinsic 

,    evidence. 

A  release  by  a  legatee  of  all  interest  in  a  testator's  estate,  executed  dariiur 
the  testator's  life,  for  a  pecuniary  consideration,  to  the  testator  and  the 
other  legatees,  is  void. 

Under  a  provision  in  a  will  for  distribution  to  the  testator's  "  heirs  at  lav, 
share  and  share  alike,"  the  distribution  must  be  per  capita  and  not  per 
etirpee. 

PETITION  for  construction  of  a  will.     The  opinion  sufficiently 
states  the  points. 

J,  8.  Cothran,  for  appellants. 

S.  McOowan,  M.  P.  DeBruhl,  and  K  B,  Oary^  contra. 

McIvERy  J.  [Omitting  a  question  of  practice.]  Most  of  ths 
questions  raised  are  noyel,  at  least  in  this  State,  and  not  free  from 
difficulty.  The  case  has  therefore  demanded  and  has  reoeived  the 
most  thorough  consideration  and  careful  attention. 

The  object  of  the  action,  which  was  instituted  by  Charles  P. 
Allen,  as  executor  of  the  last  will  and  testament  of  Bannister 
Allen,  against  his  devisees  and  legatees,  was  to  obtain  the  instrao 
tions  of  the  court  as  to  the  proper  mode  of  distributing  the  eststs 
under  the  provisions  of  the  will.    Except  as  to  the  residuary  cbiw^ 
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DO  question  has  been  raised,  and  no  difficulty  is  perceived  in  ascer- 
taining the  construction  which  should  be  placed  upon  the  terms  of 
ithe  willy  but  the  conflicting  claims  which  the  court  is  called  upon 
to  determine  arises  mainly  out  of  various  money  transactions 
between  the  testator  and  his  devisees  and  legatees  during  his  life- 
time. For  a  detailed  account  of  these  transactions  reference  must 
.be  had  to  the  brief  and  to  the  decree  of  Judge  Fbaser,  who  heard 
the  case  on  its  merits,  where  they  are  very  clearly  and  succinctly 
stated.  In  general  terms  these  transactions  may  be  classified  as 
follows :  1st  Payments  of  money  by  the  testator  to  the  legatees, 
evidenced  by  simple  receipts.  2d.  Payments  evidenced  by  receipts 
which  are  expressed  to  be  in  full  or  in  part,  of  distributive  shares 
of  testator's  estate.  3d.  Ordinary  notes  given  by  several  of  the 
legatees  to  the  testator.  4th.  Papers  in  the  form  of  notes  under 
seal,  by  which  the  legatee  promises  to  pay  to  the  testator  one  day 
after  date,  "  $1,200  in  gold,  included  in  the  will  paid,  and  $1,300 
in  currency,  in  full  for  that  much,  without  interest,"  upon  each  of 
which  is  the  following  indorsement  by  the  testator  :  '^  I  give  of  the 
within  note  to  my  son  [naming  him]  in  part  of  my  estate  of  the 
late  will  and  testament,  and  dated  8th  December,  1871.''  5th. 
Papers  in  which  the  legatee  signing  acknowledges  the  receipt  of  a 
specified  sum  of  money  from  the  testator,  '*  in  full  of  my  distribu- 
tive share  of  the  estate  of  my  said  father,  and  I  hereby  renounce 
and  forever  relinquish  to  the  other  heirs  at  law,  devisees  and  lega- 
tees of  Bannister  Allen,  my  father,  when  their  rights  shall  accrue, 
all  claims,  by  inheritance  or  otherwise,  to  any  part  of  said  estate, 
and  I  bind  myself,  my  heirs,  executors  and  administrators,  for  the 
complete  fulfillment  of  the  above,  in  consideration  of  said  sum  of 
$2,000  received  by  me ; "  the  only  difference  in  the  papers  belong- 
ing to  this  class  being  that  in  some  of  them  the  interest  is  not  re- 
linquished 'Ho  the  other  heirs,"  etc.,  as  in  the  one  above  set  out, 
but  contain  a  simple  relinquishment  of  ''all  claims,  by  inherit- 
ance or  otherwise,  to  any  part  of  such  estate."  6th.  Papers 
in  which  Mrs.  Watson  and  Mrs.  McGalla  acknowledge  the 
receipt  of  certain  sums  of  money  from  the  testator,  in  considera- 
tion whereof  they  renounce  all  claim  to  the  lands  devised  to  them 
by  the  testator. 

The  questions  are:  Whether  these  transactions  shall  operate  as 
ademptions  of  the  legacies  given  in  the  will.  If  so,  whetl^er  they 
adeem  only  the  pecuniary  legacies  of  specific  amounts,  or  the  inter- 
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est  which  each  of  the  legatees  may  be  entitled  to  under  the  rendu* 
arj  clause  also.  What  effect  the  papers  purporting  to  release  the 
interests  of  several  of  the  legatees  shall  haye»  and  what  effect  tbe 
papers  executed  by  Mrs.  Watson  and  Mrs.  MoCalla  shall  hare. 

The  general  rule  upon  the  subject  of  the  ademption  of  legacies  ii 
that  where  a  father  or  one  who  has  placed  himself  in  loco  pamiiit 
gives  a  legacy  to  a  child,  or  one  toward  whom  he  has  assumed  sucii 
a  relationship,  he  is  understood  to  give  a  portion,  and  in  conse- 
quence of  the  leaning  of  the  courts  against  double  portions,  if  tbe 
parent  afterward  advances  a  portion  to  such  child,  the  presumption 
is  that  it  was  intended  as  a  satisfaction  of  the  l^acy,  either  in 
whole  or  in  part,  as  the  case  may  be,  and  the  legacy  is  adeemed^ 
tatUo.    But  in  case  of  a  legacy  to  a  stranger  (and  in  this  respect 
even  grandchildren  are  regarded  as  strangers),  no  such  presump- 
tion arises,  and  unless  there  is  proof  showing  that  the  subsequent 
advance  was  intended  as  a  satisfaction  of  the  legacy  there  will  be 
no  ademption  and  the  legatee  will  be  entitled  to  both.    BzparU 
Pye^  18  Ves.  140 ;  Richardson  v.  Richardson,  Dud.  Eq.  184.    The 
question  of  ademption  is  a  question  of  intention;  as  is  well  said  in 
one  of  the  cases,  "  intention  is  of  the  very  essence  of  ademption.'* 
Thus,  where  the  legacy  is  from  a  parent  to  a  child,  or  from  one 
who  has  assumed  that  relationship  to  the  legatee,  the  intention  to 
adeem  is  presumed  merely  from  the  relationship,  and  in  the  absence 
of  any  evidence  to  the  contrary,  such  presumption  is  conclusive  of 
the  intention.    But  where  no  such  relationship  exists,  then  no  sodi 
presumption  arises,  and  the  intention  becomes  a  matter  of  proof  for 
which  purpose  extrinsic  evidence  may  be  resorted  to,  not  for  the 
purpose  of  showing  an  intention  to  revoke  or  alter  any  portion  of 
the  will,  but  as  is  fully  shown  in  the  cases,  for  the  purpose  of  blow- 
ing what  was  the  intention  of  the  testator  in  making  the  subse- 
quent advance  or  payment  — whether  he  intended  it  to  operate  as 
a  satisfaction  of  the  legacy  or  as  an  additional  bounty  to  thelegatea 
Shudal  V.  JekyU,  2  Atk.  516;  Rosewett  v.  Benndy  3  id.  77;  Eirk  v. 
Eddowes,  3  Hare,  509 ;  Richards  v.  Humphreys,  15  Pick.  133;  QUr 
liam  V.  Chancellor,  43  Miss.  437;  &  c,  5  Am.  Bep.  498.    The  esse 
of  Richards  v.  Humphreys  was  in  some  of  its  aspects  very  much 
like  the  case  now  under  consideration,  and  will  be  found  full  and 
instructive.    In  that  case,  a  brother,  by  his  will,  gave  a  l^acy  of 
$500  to  his  sister,  who  was  a  married  woman,  and  afterward  at  her 
request,  advanced  her  something  over  $400  to  aid  her  in  the  pur- 
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<dia8e  of  land,  taking  her  receipt  theref or,  in  which  it  was  stated, 
**  that  the  money  was  giyen  in  part  payment  of  the  dowry  giyen  her 
in  his  will'*  The  court  held  that  this  showed  that  the  payment  was 
made  on  account  of  the  legacy,  and  that  it  was  therefore  adeemed 
to  the  extent  of  the  amount  paid.  In  that  case  the  court  used  this 
language:  ''Ademption  takes  e£Fect  not  from  the  act  of  the  legatee 
in  releasing  or  receiving  satisfaction  of  the  legacy,  but  solely  from 
the  will  and  act  of  the  testator  in  making  such  payment  or  satis- 
faction or  substituting  a  diflerent  act  of  bounty,  which  is  shown  by 
<x>mpetent  proof  to  be  intended  as  such  payment,  satisfaction  or 
substitute/'  Hence  it  makes  no  difference  that  the  legatee  was,  at 
the  time  of  receiving  the  payment,  under  the  disability  of  coyerture 
or  infancy,  as  the  ademption  depends  solely  upon  the  will  of  the 
testator  and  not  upon  the  ability  of  the  legatee  to  give  a  yalid  dis- 
charge. It  is  very  true  that  it  has  been  held  that  no  presumption  of 
an  intention  to  adeem  arises  where  the  bequest  is  of  a  residuum  or 
of  an  interest  therein,  eyen  where  the  bequest  is  from  a  person  stand-  . 
ing  in  the  relation  of  parent  to  the  legatee,  and  this  because  a 
residuum  or  an  interest  therein  can  never  be  regarded  as  a 
portion,  strictly  speaking,  inasmuch  as  the  amount  is  necessarily 
•of  an  uncertain  character,  and  hence  the  presumption  against  double 
portions  does  not  arise.  Famham  v.  PhiUips,  2  Atk.  215  ;  ^00- 
manile  v.  Banks,  5  Ves.  85.  But  if,  as  we  have  seen,  the  question 
of  ademption  is  a  question  of  intention,  we  are  unable  to  perceive 
any  good  reason  why,  where  the  proof  shows  an  intention  to  adeem, 
not  only  a  pecuniary  legacy,  but  also  an  interest  in  the  residue, 
«iich  intention  should  not  be  allowed  full  effect  We  have  not  been 
able  to  find  any  case  in  which  an  interest  in  the  residue  has  been 
held  to  be  adeemed  by  a  subsequent  advance,  but  we  do  find 
that  in  the  case  of  Lady  Thymie  v.  Earl  of  Olengall,  2  H.  L.  Gas. 
131,  upon  a  full  review  of  the  authorities,  it  was  held  that  a  bequest 
of  a  residue  will,  according  to  its  amount,  be  a  satisfaction  of  a  por- 
tion, either  in  fuller  pro  tanto,  as  the  case  maybe,  and.it  is  difficult 
to  understand  how,  upon  the  same  principle,  we  can  avoid  holding 
that  a  portion  by  settlement  or  otherwise  shall  in  like  manner  be 
a  satisfaction  of  a  previous  bequest  of  a  residue  to  the  extent  that 
the  former  may  cover  the  latter.  We  think  therefore  that  where 
the  evidence  shows  such  to  be  the  intention,  an  interest  in  the  resi- 
due, as  well  as  the  general  pecuniary  legacy,  may  be  adeemed  by  a 
subsequent  advance  of  money  to  the  legatee. 
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It  would  seem  tht^t  upon  the  same  principles,  devises  of  real  estate 
ought  likewise  to  be  adeemed  (if  such  a  term  can,  with  any  pro- 
priety, be  applied  to  devises)  by  subsequent  payments  to  the  devisees 
with  the  intention  of  producing  that  result ;  but  it  is  conceded  tlut 
the  doctrine  of  ademption  has  never  been  applied  to  devises  of  retl 
estate,  and  in  the  absence  of  any  authority,  we  do  not  feel  justified 
in  disregarding  the  well-established  line  which  has  for  ages  been 
drawn  between  real  and  personal  estate,  even  though  we  may  be 
thereby  compelled  to  thwart  the  obvious  intention  of  the  testator 
and  disturb  that  distribution  of  his  property  which  he  thought  was 
proper  and  just  to  his  descendants.  For  while  the  intention  ot  the 
testator  is  the  cardinal  rule  of  construction  of  a  will,  yet  such  in- 
tention cannot  be  given  effect  where  it  is  in  conflict  with  the  rales 
of  law.  A  devise  of  real  estate  cannot,  like  a  pecuniary  legacy,  be 
affected  by  any  subsequent  transactions  between  the  testator  and 
the  devisee,  but  must  stand  until  it  is  revoked  or  altered  in  the 
manner  prescribed  by  law.  The  papers  signed  by  Mrs.  Watson  and 
Mrs.  McOalla  cannot  therefore  operate,  as  they  were  doubtless  in- 
tended, as  ademptions  of  the  devises  to  these  ladies ;  they  caDnot, 
as  we  shall  presently  see,  have  any  effect  as  releases,  and  they  can- 
not operate  to  adeem  the  interest  of  these  devises  in  the  residnum, 
for  they  were  not  so  intended  by  the  testator,  but  on  the  contrary, 
are  expressly  declared  to  be  intended  for  a  different  purpose,  which 
as  we  have  seen,  must  fail  because  in  conflict  with  an  established 
rule  of  law.  Nor  can  they  be  treated  as  advancements,  for  the  doc- 
trine of  advancements  applies  only  in  case  of  intestacy,  or  where, 
as  in  Manning  v.  Manning,  12  Rich.  Eq.  410,  the  testator  in  his 
will  has  directed  that  property  given  to  his  children  in  his  life-time 
should  be  accounted  for  by  them.  Here  however  there  is  no  such 
direction  in  the  will^  and  to  give  the  transactions  evidenced  by  these 
papers  the  effect  of  advancements  would  in  effect  be  an  alteration 
of  the  will  without  the  formalities  required  by  law  for  sudi  a  par- 
pose. 

The  next  inquiry  is  as  to  the  effect  of  the  receipts  in  which  some 
of  the  legatees  have  undertaken  to  release  their  interests  in  the  es- 
tate of  the  testator  during  his  life-time.  We  agree  with  the  Cironit 
judge  that  so  far  as  they  purport  to  be  releases  of  any  interest  in  tbe 
estate  they  are  absolutely  void,  and  it  is  scarcely  necessary  to  add  any 
thing  to  what  he  has  said  upon  the  subject.  It  may  be  true  thai 
in  equity  a  release  of  a  mere  naked  possibility  or  expectancy  of  an 
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heir  to  his  ancestor's  estate,  or  of  a  legatee  of  an  interest  under  the 
will  of  a  person  then  living,  if  founded  upon  a  valuable  considera- 
tion, might  be  carried  into  effect  after  the  death  of  such  ancestor 
or  testator  as  a  right  acquired  under  a  contract  (2  Story's  Eq.  Jur., 
§  1040  b) ;  but  certainly  without  such  consideration  it  would  be 
a  nullity.  Morris  v.  Burroughs,  1  Atk.  399.  In  this  case  it 
is  not  pretended  that  there  was  any  consideration  for  the  so- 
called  releases,  as  between  the  parties  who  signed  them  and  the 
other  heirs,  devisees  and  legatees  of  the  testator,  and  it  could  not 
be  said  that  there  was  any  valuable  consideration  passing  between 
the  testator  himself  and  those  who  undertook  to  release,  for  the  testa- 
tor having  up  to  the  time  of  his  death,  absolute  testamentary  power 
over  all  of  his  property,  could  by  a  simple  stroke  of  his  pen  have 
effected  the  very  same  objects  by  revoking  any  legacy  or  devise  in 
his  will.  Hence  these  classes  are  in  our  opinion  absolute  nullities, 
as  well  those  which  purport  to  relinquish  ''  to  the  other  heirs,"  etc, 
as  those  which  do  not  purport  to  relinquish  to  any  particular  per- 
son or  persons,  and  can  only  have  effect  as  acknowledgments  of  the 
receipt  of  so  much  money  on  account  of  interests  in  the  estate. 
The  cases  which  have  been  cited  to  sustain  the  validity  of  these 
releases,  Lockyor  v.  Savage,  2  Str.  947;  Ives  v.  Medtcalf,  1  Atk.  63; 
Blund&n  v.  Barker,  1  P.  Wms.  639;  Cox  v.  Beliiha,  2  id.  272,  and 
others  of  that  class,  prove  on  examination  to  be  cases  arising  under 
the  custom  of  London,  by  which  a  man's  testamentary  power  did 
not  extend  to  the  whole  of  his  personal  estate  unless  he  died  leav- 
ing neither  wife  nor  child.  If  he  left  a  wife  and  children,  his  per- 
sonal estate  was  divisible  into  three  equal  parts,  one  of  which, 
called  the  orphanage  part,  went  to  the  children,  another  to  the 
widow,  and  a  third  part  was  at  his  own  disposal.  1  Wms.  on  Exrs. 
2,  3;  Heron  v.  Heron,  2  Atk.  160.  Inasmuch  therefore  as  the 
father  could  not  by  his  will  deprive  his  child  of  an  equal  share  in 
what  was  called  the  orphanage  part,  a  release  by  the  child  to  the 
parent  of  his  interest  in  such  orphanage  part,  in  consideration  of 
the  payment  of  a  sum  of  money,  has  been  sustained  in  the  cases 
above  mentioned  as  a  transaction  based  upon  a  valuable  considera- 
tion, because  there  the  parent  acquired  something — the  right  to 
dispose  of  the  child's  share  of  the  orphanage  part — in  exchange 
for  the  money  paid  to  the  child,  while  here,  where  there  is  no  such 
restriction  upon  the  testamentary  power,  it  is  very  manifest  that  a 
parent  obtains  nothing  by  such  a  transaction,  and  it  cannot  be  snp* 
Vol.  XXXVI— 91 
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posed  that  he  pays  his  money  in  consideration  of  ohtaining  a  right 
which  he  already  enjoys. 

We  conclude  then,  that  so  tar  as  papers  of  the  first. class  are  ooa 
oerned — ^^  ordinary  receipts — they  will  or  will  not  be  regarded  ss 
ademptions  of  legacies  pro  tanto  accordingly  as  the  evideDce 
adduced  may  show  the  intention  of  the  testator;  that  as.  to  patera 
in  the  second  class -^receipts  which  are  expressed  to  be  in  full  or 
in  part  of  distributive  shares  or  interests  in  the  testator's  estate— 
they  will^  without  further  evidence,  be  regarded  as  ademptionB  of 
legacies,  residuary  as  well  as  pecuniary,  to  the  extent  of  the  amounts 
mentioned  therein,  as  they  bear  upon  their  face  evidence  that  such 
was  the  intention  of  the  testator;  that  as  to  papers  in  the  third 
class -^  ordinary  notes — they  are  to  be  regarded  as  assets  of  the 
testator's  estate,  to  be  accounted  for  by  the  executor,  and  not  u 
ademptions  of  legacies  ;  that  as  to  papers  of  the  fourth  class -*- 
papers  in  the  form  of  notes  promising  to  pay  1 1,200  in  gold,  iD- 
eluded  in  the  will,  paid,  etc.,  —  they  are  to  be  regarded  as  ademp- 
tions of  legacies,  residuary  as  well  as  pecuniary,  without  farther 
evidence,  as  the  terms  in  which  they  were  written,  taken  in  connec- 
tion with  the  indorsements  made  thereon  by  the  testator,  satisfy  ns 
that  such  was  his  intention;  that  as  to  the  papers  in  the  fifth  class 

—  releases  as  they  are  called — they  are  nullities,  except  so  far  as 
they  acknowledge  the  receipt  of  specific  sums  of  money,  and  that 
they  are  to  be  regarded  as  ademptions  of  legacies,  residuary  as  well 
as  pecuniary,  to  the  extent  of  the  amounts  so  specified;  and  that  as 
to  the  sixth  class  —  pa];)ers  signed  by  Mrs.  Watson  and  Mrs.  McCalla 

—  they  are  to  be  regarded  as  nullities.  We  think,  also,  that  the 
indorsement  made  by  the  testator  on  the  letter  of  Joseph  N.  Brown, 
acknowledging  the  receipt  of  a  note  and  a  small  amount  in  ca^ 
rency,  as  guardian  of  James  B.  Allen,  is  sufficient  evidence  of 
the  intention  of  the  testator  to  thereby  adeem  not  only  the  pecu- 
niary legacy  to  J.  B.  Allen,  but  also  his  interest  in  the  residue j^fv 
tanto  J  and  that  the  gift  of  the  note  was  sufficiently  efusdem  generis 
to  bring  it  within  the  rule  as  to  ademptions  of  legaoies.  Rtekard' 
son  V.  Richardsony  Dud.  Eq.  194-5. 

The  only  remaining  inquiry  is  as  to  the  manner  in  which  the 
residue  of  the  estate  is  to  be  divided  —  whether  per  stirpes  or  per 
capita.  The  language  of  the  residuary  clause  is  as  follows:  *'  It  is 
my  will,  and  I  hereby  direct,  that  all  my  estate,  not  hereinbefore 
disposed  of,  be  converted  into  money  by  the  sale  of  the  real  and 
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personal  pn^rty,  and  by  the  colleotioi\  of  all  the  debts  due  to  me« 
as  far  as  possible,  and  that,  the  proceeds  be  equally  distributed 
amoug.my  heirs-at-law,  share  and  share  alike." 

The  general  rule  is  that  where  there  is  a  gift  to  a  class  of  per- 
flonsy  without  any  direction  as  to  the  proportions  in  which  the 
indiTiduals  of  the  class  are  to  take,  ail  who  can  bring  themselves 
within  the  class  are  entitled  to  participate  in  the  distribution,  which 
mast  be.^^er  capikt.  But  where  the  gift  is  to  a  class,  the  individuals 
of  which  can  only  be  ascertained  by  a  resort  to  the  statute  of  dis- 
tributions, then  the  provisions  of  the  statute  must  also  be  reported 
to  for  the  purpose  of  ascertaining  the  proportions  p  which/the  do- 
nees are  to  take,  unless,  in  the  in8t»*ument  by  which  the  gift  is 
made,  a  different  rule  of  distribution  shall  be  prescribed.  Temple* 
ton  V.  Walker y  3  Rich.  Eq.  543.  If  therefore  the  gift  is  to  a  class  of 
persons  designated  as  heirs  of  a  particular  pecson,  then,  as  it  is 
necessary  to.  resort  to  the  staChte  to  ascertain  who  are  the  individu- 
als composing  the  class,  resort  must  also  be  had  to  the  statute  to 
determine  how  ox  in  what  proportions  such  individuals  shall  take. 
This.is  upon  the  presumption  t^hat  the  donor  having,  by  implica- 
tion at  least,  referred  to  the  statute  as-  to  the  persons  who  are  to 
take,  also  intended  that  reference  should  be  had  to  the  statute  to 
determine  the  proportions  in  which,  they  should  take,  unless  he  ex- 
presses a  different  intention.  But  when  he  prescribes  a  different 
mode  of  distribution,  then  no  such  presumption  can  arise,  and  th^ 
distribution  must  be  made  in  the  manner  prescribed.  Thus  when, 
as  in  Freeman  v.  Knight ,  2  Ired.  Eq.  72,  the  testator  directed  that 
certain  personal  property  ''should  be  sold  and  the  proceeds  equally 
divided  between  my  legal  heirs,"  it  w^s  held  that  though,  a  resort 
to  the  statute  was  necessary,  in  order  to  ascertain  who  were  the 
persons  embraced  in  the  class  to  whom  the  bequest  was  made,  there 
was  no  such'  necessity  tp  .refer  to  the  statute  to  ascertain  the  mode 
of  distribution,  because  the  testator  had  himself  determined  that 
by  directing  an  equal  division,  and  hence  the  proceeds  of  sale  should 
be  distributed  amongst  the  widow  and  children  and  the  children  of 
predeceased  children,  per  capita  and  not  per  stirpes.  In  the  case 
now  under  consideration  the  words  are,  if  any  thing,  stronger,  for 
here  the  provision  is  that  the  proceeds  shall  be  equally  divided, 
share  and  share  alike.  It  is  difficult  to  conceive  what  language  the 
testator  could  have  used  better  adapted  to  prescribe  the  mode  of 
distribationy  and  we  do  not  feel  justified  in  substituting  for  the  de* 


724  SOUTH  CAROLINA. 

Allen  ▼.  Allen. 

clared  will  of  the  testator  a  mode  of  distribation  by  which  one  of 
Ills  heirs  —  grandchild  —  should  reoeive  only  a  fractional  part  of  an 
equal  share^  when  the  testator  has  expressly  directed  that  each  of 
his  heirs  shall  receive  an  equal  share,  and  that  all  shall  share  alike. 
The  case  of  Collier  v.  CoUier,  3  Rich.  £q.  555,  does  not  in  onr  opinion 
conflict  with  these  Yiews.     There  the  testator,  after  giving  varions 
bequests  to  his  wife  and  children  by  their  names,  and  to  his  grand- 
children by  classes,  designating  them  as  children  of  a  deceased 
child,  viz.:  **To  my  son  John's  children,**  and  "to  my  son  Wil- 
liam's children,''  as  well  as  a  bequest  to  his  grandson  Oliver,  who 
was  one  of  John's  children,  directed  that  the  residue  of  his  estate 
*'  be  equally  divided  amongst  all  my  above-named  heirs,"  and  it  wai 
held  that  the  residue  must  be  divided  per  atirpes  and  not  per  oapitt^ 
notwithstanding  the  word ''equally."    But  this  conclusion  was 
reached  by  the  court  only  because,  as  they  saV,  ''  it  seems  to  us  that 
upon  the  whole  will,  and  particularly  by  the  manner  and  die 
amount  of  the  several  primary  gifts  to  his  son  John's  children,  to 
his  son  William's  children,  to  his  daughter  Margaret,  his  daughter 
Sophia  and  to  his  other  children,  and  by  the  phrase  '  above-named 
heirs,'  the  testator  signified  his  purpose  that  his  '  son  John's  chil- 
dren '  shall  be  one  of  his  heirs,  his  'son  William's  children '  shall 
be  one  of  his  heirs,  and  each  of  his  own  children  one  of  his  hein; 
and  that  the  words  of  equality  are  satisfied  by  equal  distribatiott 
amongst  those  of  the  same  degree,  according  to  the  statute.   ITie 
testator's  grandson  Oliver  is  represented  to  be  a  son  of  John,  anr' 
will  it  be  urged  that  testator  intended  Oliver  to  take  two  fbllequk. 
shares  P"    Here  there  are  no  such  considerations  to  control  the  sig- 
nification of  the  words  "equally  "and  "share  and  share  alike,"  and 
we  must  thererore  give  them  their  usual  signification. 

The  judgment  of  the  Circuit  Court,  except  as  modified  heieia, 
is  affirmed,  and  the  case  is  remanded  to  that  court  for  snoh  for 
ther  prooeedings  as  may  be  necessary. 

Judgment  affirmed  and 

WnXABD^  0.  J^t  ooncurred. 
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Hall  v.  Hall. 

(B8  Tex.  a»4.) 
Marriage  —  note  by  htuband  to  wife, 

A.  BOle  exeoated  bj  huBband  to  wife  for  the  separate  moneys  of  the  wife  leiil  H 

the  hasband  is  valid.* 

ACTION  on  note.     The  opinion  states  the  point     The  plaintiff 
had  judgment  below. 

Tktmer  <6  Liscomb,  for  plaintiff  in  error. 

George  Lane  and  W.  di  N,  A.  Steadman,  for  defendant  in  error. 

BOKNBR,  A.  J.  The  first  and  second  errors  assigned  in  this 
case  present  the  question  of  the  power  of  the  husband  to  make  to 
the  wife  a  valid  and  binding  promissory  note,  in  oonsidemtion  of 
moneyy  her  separate  property,  loaned  to  him. 

•ItosMneflffaok,  JfbGosipMZT.  McCompbefJ  (S  Lea,  661),  81  Am.  Bepb  AM. 
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It  is  not  contended  that  such  an  instmment  would  be  binding  at 
common  law. 

Under  our  system  however  the  legal  existence  of  the  wife  is  not 
80  merged  in  that  of  the  husband  as  to  destroy  her  separate  prop- 
erty rights.  Besides  the  privileges  she  enjoyed  under  the  modifi- 
cation of  the  civil  law  which  came  to  us  through  Mexico  prior  to 
the  admission  of  Texas  into  the  ITnion^  we  had  in  our  first  State 
Constitution  an  express  provision  that  ^^  all  property,  both  real  and 
personal,  of  the  wife,  owned  or  claimed  by  her  before  marriage,  aod 
that  acquired  afterward  by  gift,  devise  or  descent,  shall  be  her  sep- 
arate property ;  and  laws  shall  be  passed  more  clearly  defining  the 
rights  of  the  wife  in  relation  as  well  to  her  separate  property  as 
that  held  in  common  with  her  husband.''    Const  1845,  art  7,  §  19. 

That  she  could  own  property  in  her  own  right,  both  separate  and 
common  or  community  with  her  husband,  has  become  the  settled 
policy  of  this  State,  as  shown  by  similar  provisions  in  all  her  subse- 
quent Constitutions  and  by  statute.  Paschal's  Dig.,  arts.  1003, 
4641,  4642;  Bev.  Stat,  art  2851. 

It  has  been  repeatedly  held  by  this  court  that  the  wife's  separate 
property,  so  long  as  it  can  be  traced,  remains  such,  whatever 
changes  it  may  undergo;  that  the  husband  may  make  a  gift  or 
grant  of  the  community  or  of  his  sepamte  property  direct  to  the 
wife  without  the  intervention  of  a  trustee;  and  that  if  property  be 
purchased  with  community  funds  and  the  deed  taken  in  the  name 
of  the  wife,  the  presumption  that  the  property  remains  community 
may  be  rebutted  by  proof  of  the  intention  of  the  husband  to  theieoj 
make  it  her  separate  property.  Rose  v.  Houston,  11  Tex.  326; 
Fitts  V.  Fitts,  14  id.  448;  Story  v.  Marshall,  24  id.  305;  S^Uk  v. 
Boqitet,  27  id.  507;  Higgins  v.  JohnsovUs  Heirs,  20  id.  389. 

In  Price  v.  Cole,  35  Tex.  461,  this  court  has  virtually  decided 
the  precise  question  that  a  note  and  mortgage  given  by  the  hus- 
band to  the  wife  are  valid  and  binding  instruments. 

Our  statute  gives  the  husband  the  right  to  control  the  separate 
property  of  the  wife.  Paschal 's  Dig.,  art.  4641.  Under  a  statute 
giving  the  wife  separate  property  rights  substantially  as  oon^ 
except  that  she  could  "  release  to  her  husband  the  right  to  control 
her  property,"  it  was  decided  that  a  promissory  note  given  by  the 
husband  to  the  wife  for  borrowed  money  was  valid.  WeMer  v. 
Webster,  58  Me.  139;  s.  c,  4  Am.  Rep.  253. 

We  are  of  the  opinion  that  the  note  here  sued  upon,  given  by  IL 
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J.  HaU^  seuior,  to  his  wife,  Julia  B.  Hall,  iu  consideration  of  her 

separate  money  loaned  to  him,  is  a  valid  and  binding  contract,  and' 

that  it  was  sach  a  declaration  of  his  intention  that  the  principal 

and  interest,  both  which  are  expressly  promised  to  be  paid  by  the 

terms  of  the  note,  should  remain  her  separate  property,  that  it 

should  have  this  effect. 

[Omitting  other  questions.] 

Affirmed. 


Eessler  y.  Draub. 

(U  Tttc  576.) 

ff&metiead — removal  of  famUp, 

A  homefltead  right,  onoe  duly  aoquirod  by  a  man  as  head  of  a  ibttnily,  is  nol 
loei  by  the  sabeeqaent  death,  marriage  or  removal  of  all  the  &mily  but 
himoelf.    {See  note,  p.  738.) 

TBE8PASS  to  try  title.    The  opinion  states  the  point.    The 
defendant  had  judgment  below. 

^.  Barnard,  for  appellant. 

Foard  di  Tkompwm,  for  appellee. 

OouLD,  A.  J.  After  the  death  of  his  wife,  in  1867,  Daniel 
Draub,  with  two  children  of  that  marriage,  continued  to  occupy 
the  same  homestead,  it  being  community  property.  His  son  be- 
come of  age  and  lived  elsewhere,  and  in  1873  his  daughter  married 
and  ceased  to  live  with  him.  In  1874  Kessler  recovered  a  judg- 
ment against  him,  under  which  he  levied  on  the  late  homestead, 
and  having  bought  it  in,  brought  this  suit  to  recover  possession. 

The  question  presented  is  whether,  Daniel  Draub  continuing  to 
oocupy  the  same  place  as  his  residence,  but  having  with  him  no 
family  other  than  at  times  a  single  servant,  that  place  was,  in  1874, 
protected  from  forced  sale  as  his  homestead. 

Taylor  v.  Boulware,  17  Tex.  77,  is  authority  for  the  continuance 
of  the  exemption  in  favor  of  the  surviving  husband,  'Hhongb 
without  servants  or  any  one  with  him,"  so  long  as  the  place  con« 
tinned  to  be  his  residence.     See  also  Wood  v.  mieelery  7  Tex*  13. 
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That  the  widow,  under  like  circamBtanoes,  retained  her  home- 
stead rights,  has  never  been  questioned,  and  indeed  could  not  be 
under  the  provisions  in  her  favor  in  the  various  probate  kws  of 
the  State.  The  act  of  August  15,  1870,  which  was  in  force  in 
1874,  provided  that  exempt  property  should  form  ''no  part  of  the 
estate  of  a  deceased  person  when  a  constituent  of  the  family  sur- 
vives/'—  apparently  extending  to  the  widow  no  greater  protectioa 
than  to  the  widower,  both  being  constituents  of  the  family. 

It  is  not  proposed  to  discuss  the  question,  or  attempt  to  vindicate 
the  reason  and  consistency  of  the  law  in  continuing  to  protect  the 
surviving  husband  in  the  late  homestead  of  the  family,  whilst  it 
denies  to  him,  or  to  any  single  person  not  the  head  of  a  family,  like 
protection  in  a  newly  acquired  home.  It  is  enough  that  we  find  in 
the  constitutional  and  statutory  provisions  on  the  subject,  and  in 
the  decisions  of  this  and  other  courts,  authority  for  our  conclusion, 
that  at  the  time  of  sale,  Daniel  Draub  was  still  protected  in  resid- 
ing on  the  late  family  homestead.  Const  of  1869-70,  art  12,  § 
15;  Paschal's  Dig.,  arts.  5487,6834;  Taylor  yI  Boulware,  17  Tex. 
77;  Woody.  Wheeler,  7  id.  13;  SiUoway  v.  Broton^  12  Alien,  30; 
Barney  v.  LeedSy  51  N.  H.  253;  Smyth  on  Homestead,  §§  151,  15^; 
Const  of  1876,  art  21,  §  52;  Rev.  Code,  art  2009. 

Under  the  evidence,  the  court  did  not  err  in  holding  that  Daniel 
Draub  had  not  abandoned  his  homestead  at  the  time  of  the  shcrilTs 
sale.  His  subsequent  sale  of  his  half-interest  to  his  children  waa 
not  a  matter  of  which  creditors  could  complain,  and  certainly  gave 
the  plaintiff  no  right  to  recover  in  this  suit 

Judgment  affirmed. 

NoTB  BT  THB  BiPOBTBB.— The  Same  oonoliiflion  was  readied  in  KMbrA  ▼.  ITflUft,  tt  VL 
496.  The  court  said:  **  The  proofs  show  the  plaintiff  to  have  been  the  owner  of  the  Ind; 
that  he  moved  thereon  some  twenty-six  years  ago;  that  at  that  time  he  had  a  wife  sad 
eleven  children;  that  his  wife  died  about  eighteen  years  since;  that  his  cUldreBbailal 
reached  their  majority,  the  youngest  two  or  three  yecus  previously.  He  says  that  he  asfsr 
removed  his  household  goods  from  the  place :  that  for  the  last  four  or  five  yean  he  had 
rented  the  land  mojt  of  the  time ;  that  he  had  no  team,  and  worted  aiDtmd,  retiiniiag •> 
times  to  the  place  as  his  home ;  that  he  had  no  ftunily  living  with  him  at  the  time  of  Uv 
rendition  of  the  Judgment  or  of  the  execution  sale. 

'*  The  estate  of  homestead  under  the  statute  Is  allowed,  not  to  any  person  occupyiBfr 
premises  of  the  designated  value  as  a  residence,  but  to  *  every  hooeeholder,  hafisf  a 
family/  so  occupying  premises. 

*'  Plaintiff  once  was  a  householder  having  a  family,  and  became  entitled  to  an  eiiate  of 
homestead  In  the  premises.  He  afterward  ceased  to  be  such  a  bouaeboider,  and  was  aoc 
such  at  the  time  of  the  judgment  and  execution  sale  in  this  case. 

The  inquiry  then  <8,  whether  plaintiff,  having  once  acquired  an  estate  of  liiiimairart  ^ 
virtue  of  being  a  householder  having  a  family,  lost  the  estate  on  ceasing  to  be  a  hoQ»- 
holder  having  a  family  -  whether  the  being  such  a  householder  having  a  family,  whickw 
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ih&  MDwiitUJ  coDdltlon  of  the  sreation  of  such  an  estate,  is  also  the  necesBary  condition  of 
its  oontlnnance.  The  statute  makes  no  expression  in  this  regard.  It  mentions  several 
ways  in  which  the  estate  may  beoome  extinguished,  but  does  not  name  among  them  the 
ceasing  of  the  relation  uf  such  householder,  as  above,  and  contains  no  hint  in  respect  to 
Che  continuance  of  such  relation  as  being  necessary  to  the  continuance  of  the  estate. 

'*  There  is  much  force  in  the  observation  that  the  Homestead  act  has  reqpect  to  the  famllj 
of  the  debtor,  is  for  its  benefit,  to  secure  a  home  for  the  family,  and  that  iu  any  case  where 
this  family  relation  is  not  found  to  exist,  the  homestead  exemption  does  not  subsist,  there 
being  no  reason  or  cause  for  the  application  of  the  Homestead  law.  This  is  very  true  as  U> 
the  coming  into  existence  of  the  homestead  estate,  and  although  the  prime  object  of  the 
statute  be  the  securing  of  a  home  for  the  family,  and  for  the  benefit  of  the  family  as  such, 
the  second  section  of  the  statute  shows  that  not  to  be  the  sole  purpose  throughout.  That 
flection  provides,  that  upon  the  death  of  the  original  owner  of  the  homestead,  the  home- 
stead exemption  shall  continue  after  the  death  for  the  benefit  of  the  husband  or  wife  surviv- 
ing, so  long  as  he  or  she  continues  to  occupy  the  homestead.  It  is  not  so  long  as  he  or  she 
also  remains  a  householderhaving  a  family,  but  simply  so  long  as  he  or  she  continues  to 
occupy  the  homestead,  entirely  Irrespective  of  the  condition  of  being  a  householder  having 
a  family.  There  may  be  no  surviving  child  and  no  family,  still  the  homestead  exemp* ' 
tion  is  continued  to  the  surviving  wife  or  husband,  so  long  as  she  or  he  continues  to  oc- 
cupy the  homestead. 

^*If  then  the  homestead  exemption  may  continue  in  such  surviving  husband  or  wife  so 
long  as  he  or  slie  continues  to  occupy  the  homestead,  without  the  condition  of  being  a 
Itouseholder  having  a  family,  why,  in  the  case  of  the  original  owner  of  the  homestead 
before  his  death,  after  the  homestead  estate  has  once  become  vested  in  him,  should 
no*  the  homestead  exemp  Jon  continue  for  him  so  long-  as  he  occupies  the  homestead 
premiseii,  although  he  may  have  ceased  to  be  a  householder  having  a  family?  Why 
ahonld  not  the  statute  in  this  respect  regard  him,  the  original  owner,  the  meritorious  cause 
of  the  homestead  exemption,  with  equal  favor  as  the  survivor  of  such  an  one  after  his 
death?  We  are  of  opinion  that  it  does,  and  that  within  the  spirit  of  the  second  section,  and 
the  fair  intent  of  the  Homestead  act,  taken  together,  the  homestead  exemption  continued 
here  after  plaintiff  had  ceased  to  be  a  householder  having  a  family;  that  after  the  home* 
stead  estate  has  once  been  acquired,  under  the  statute,  it  continues  in  the  original  owner 
so  long  as  he  occupies  the  homestead  premises,  although  he  may  have  ceased  to  be  a  house- 
holder having  a  family,  and  will  only  become  extinguished  in  some  one  of  the  modes  men- 
tioned in  the  statute,  of  which  ceasing  to  be  a  householder  having  a  family  is  not  one. 
This  rendering  of  the  statute  would  be  in  accord  with  the  liberal  Interpretation  which  this 
court  has  always  given  to  the  Homestead  law. 

**  We  are  referred  to  dedstons  of  courts  in  other  States,  as  RevaUc  v.  Krodmer,  8  Cal.  66, 
and  Owper  v.  Otoper,  21  Ohio  St.  488,  that  where  the  householder  ceases  to  have  a  family 
his  homestead  exemption  ceases,  but  they  were  under  peculiar  State  statutes,  differing,  as 
we  take  it,  from  ours.  We  are  not  satisfied  that  under  the  phraseology  of  our  statute,  the 
construction  there  would  have  been  different  front  tlie  oue  we  adopt.** 

The  principal  case  is  also  supported  by  DoyUv.  Cohtirn,  6  Allen,  71,  and  Woods  v.  Davit, 
M  Iowa,  964,  which  were  cases  where  the  wift^  was  divorced  and  given  the  custody  of  the 
^MMw%n-  In  the  latter  case,  the  court  said:  *' There  seems  to  us  greater  reason  why  the 
defendant  should  be  allowed  to  hold  this  property  exempt  from  the  debt  sued  on,  than  if 
he  had  been  left  a  widower  without  Issue  and  continued  to  occupy  it.**  The  "  decree  does 
niot  exonerate  him  from  liability  to  support  the  child.  **  '*  The  Homestead  law  Is  intended 
for  the  benefit  of  the  children  as  well  as  the  parent.**  The  same  doctrine  is  laid  down  in 
SiUowap  T.  Brown,  IS  Allen,  34,  where  the  wife  died,  and  the  children  moved  away. 

In  Cooper  v.  Cooper,  24  Ohio  St.  488,  on  the  other  hand,  the  court  said :  "  It  appears  that 
at  the  time  he  was  living  alone;  that  he  had  three  children,  one  of  whom,  about  five  years 
of  age,  was  the  child  of  his  divorced  wife,  to  whose  custody  it  was  decreed  by  the  court, 
and  has  ever  since  remained  with  and  been  supported  by  her;  that  his  other  children  by  a 
former  wife  lived  sepaxately  from  their  father ;  that  one  of  these,  a  son  sIMeen  years  of 
age,  Uved  In  the  State  of  Tennessee,  working  and  receiving  his  own  wages  therefor,  and 
the  other,  a  daughter  arrived  at  neariy  the  age  of  majority,  did  the  same  thing  at  another 
loesll^;  that  both  of  these  children  controlled  their  own  wages  and  supported  themselvei 
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entirely,  and  with  the  ocHisent  of  their  f fttber,  and  without  any  oontrol  at  imiirtinrw  tnm 
him. 

"Under  this  state  of  the  facts,  we  cannot  nay  the  District  Oonrt  were  not  warranted  is 
holding  that  Cooper  had  emaudtpated  some  of  his  children,  and  thst  aUof  them  had< 
to  be  members  of  his  family,  in  the  sense  of  looking  to  him  for  a  home ;  that  he  liad< 
doned  the  idea  of  having  a  homestead  for  a  family,  and  had  therefore  ceased  to  betke 
head  of  a  family. 

The  homestead  exemption  statutes  of  this  State  are  based,  not  so  much  upon  the  ides<if 
a  personal  privilege  to  the  debtor,  as  upon  that  of  preserving  a  family  home.  IheeieBp- 
tions  therefors  are  provided  only  for  'the  head  of  a  family,*  and  have  sole  reCennee,  at 
stated  in  the  title  of  the  act,  to  *  the  homesteads  of  families. ' 

'*  Without  quoting  the  particular  sections  of  the  statute  under  which  the  eTemptine  is 
qjestion  is  claimed,  we  deem  it  sufficient  to  ssy  that  they  are  in  harmony  with  the  obfioas 
policy  of  the  whole  act,  to  exempt  the  homestead  of  a  family  from  forced  ssle,  or  to  give 
'theheadof  a  family*  a  sum  of  money,  not  exceeding  $600,  'in  lieu  of  a  homestead.*  Nose 
of  the  exemptions  were  ever  intended  for  the  exclusive  benefit  of  a  debtor  who  hss  so 
family,  and  no  occasion  for  a  family  homestead;  nor  for  one  who  has  ceased  to  be  the  bead 


Williams  y.  Balu 

(61  Tex.  eoa.) 

Judgment  — JurUdiction  — jvu^ef  courts  —  impeaohmerU  ofjudymmt  ^. 

JoBticeB'  courts,  being  created  by  the  Constitution,  with  defined  jorudietioDt 
and  having  exclusive  jurisdiction  within  the  defined  limits,  their  jadgmeats 
cannot  be  collaterally  attacked  as  void,  although  the  record  does  not  show 
all  the  facts  neoesaary  to  confer  jurisdiction. 

TRESPASS  to  try  title.     The  opinion  stateB  the  point.    The 
plaintiff  had  judgment  below. 

/.  M:  Longy  for  appellant. 
R.  H.  Capersy  for  appellees. 

BoNNBB,  A.  J.  To  the  introduction  in  evidenoe  in  this  OMeof 
the  judgment  of  F.  Miles^  a  justice  of  the  peace,  in  the  suit  before 
him  of  Overstreet  <&  Rodgers  v.  A.  S.  Nowelly  and  which  was  a  ma- 
terial link  in  plaintiff's  chain  of  title,  it  was  objected,  by  the  defend- 
ant, that  ^^  the  judgment  failed  to  recite  or  show  that  A.  S.  NoweD 
was  ever  legally  cited,  or  waived  serrioe,  or  had  his  day  in  oooH 
when  said  cause  was  tried.'' 

The  admission  of  the  certified  copy  of  the  judgment  of  tiie  jn^ 
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tioe  of  the  peace,  over  this  objection,  is  assigned  as  error,  and  brings 
np  for  our  consideration  the  most  material  question  in  the  case. 

The  general  rule  is,  that  the  law  will  presume  that  a  domestic 
court  of  general  jurisdiction  had  power  to  make  the  judgment  i-en- 
dered  by  it,  unless  the  contrary  is  shown  by  the  record.  The  same 
presumption  will  not  be  indulged  in  favor  of  the  judgment  of  a 
court  of  limited  or  special  jurisdiction,  but  the  facts  necessary  to 
the  exercise  of  its  jurisdiction  must  affirmatively  appear  upon  the 
noord. 

All  our  courts  are  limited  in  their  jurisdiction ;  but  those  cre- 
ated by  express  constitutional  enactments,  with  general  and  exclu- 
sive powers  to  hear  and  determine  all  controversies  within  their 
particular  judicial  sphere,  cannot  be  said  to  be  courts  of  limited  or 
special  jurisdiction  within  the  meaning  of  the  above  rule.  Bumbus 
V.  Fisher,  21  Tex.  567  ;  Ouilford  v.  Love,  49  id.  744. 

In  the  case  of  Bumbus  v.  Fisher,  21  Tex.  567,  in  commenting 
upon  the  judgment  of  a  justice  of  the  peace,  it  is  said: 

^'  It  is  the  tendency  of  American  decisions  to  liberalize  the  rule 
of  construction  with  reference  to  the  inferior  courts.  Our  Probate 
Ck>urts  generally  would  strictly  come  under  the  denomination  of 
courts  of  special  and  limited  jurisdiction.  Still  liberal  presump- 
tions are  indulged  in  reference  to  their  orders  and  judgments,  al- 
though that  which  gave  the  power  to  act,  as  the  predicate  for  tak- 
ing jurisdiction,  might  not  appear  in  the  record. 

^'  The  rule,  then,  with  respect  to  courts  of  limited  jurisdiction, 
that  every  thing  must  appear  on  the  record  strictly  and  affirmatively 
which  will  give  them  jurisdiction  to  hear  and  determine,  is  rapidly 
giving  way  by  the  application  to  our  courts,  as  they  are  actually 
constituted,  of  the  same  principles  which  originally  formed  the  rule 
with  reference  to  their  own  courts  in  England.'' 

It  was  argued  by  the  learned  justice  who  delivered  the  opinion  in 
the  above  case,  that  public  policy,  the  nature  of  the  powers  and 
duties  of  justices  of  the  peace,  and  the  order  of  legal  capacity  which 
must  be  employed  to  fill  this  office,  forbid  that  their  judgments 
should  be  construed  with  every  intendment  against  them,  as  if  they 
were  pleas  in  abatement,  which  had  to  be  certain  to  a  certain  intent 
in  every  particular.     21  Tex.  669. 

In  the  elaborate  opinion  of  Chief  Justice  Roberts  in  the  subse* 
quent  case  of  Ouilford  y.Love,  49  Tex.  740,  it  was  decided  that  our 
Probate  Courts,  though  having,  under  the  Oonstitution,  only  limited 
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aad  speoial  powers,  are  courts  of  general  jurisdiction  within  tbe 
division  of  subjects  allotted  to  them,  and  that  their  orders  and  judg- 
ments made  within  this  scope  should  be  upheld  and  shielded  from 
collateral  attack,  the  same  as  those  of  any  other  court  of  general 
jurisdiction. 

It  is  said  by  the  Supreme  Court  of  Massachusetts,  that  "a  justioe 
of  the  peace  exercised  his  jurisdiction  mainly  according  to  theoounB 
of  the  common  law ;  his  court  is  for  many  purposes  a  court  of  rec- 
ord, to  which  a  writ  of  error  will  lie."  Martin  v.  OommonweaUh, 
1  Mass.  347,  389;  Thayer  v.  OamnumweaUh,  12  Mete.  9;  VaOierJ. 
ffar^,  11  Mass.  300;  Arnold  y.  TourieUot,  13  Pick.  172;  Omf^. 
Bichardwny  18  id.  417. 

In  our  view,  the  rule  which  makes  the  judgment  of  a  court  of  rec- 
ord binding  upon  the  parties  until  reversed  by  proper  prooeedingi 
therefor,  although  jurisdiction  of  the  person  was  not  pr  perlj  ob- 
tained, is  applied  as  well  to  a  judgment  of  a  justice  of  the  peaoeas  to 
one  of  a  court  of  general  jurisdiction.  Hendrick  v.  WhUUiiortj  105 
Mass.  28.  In  that  case  it  is  held,  that  there  is  a  broad  distirction  be- 
tween a  case  where  the  justice  assumed  to  exercise  a  judicial  power 
which  he  did  not  possess,  and  one  where  he  possessed  the  requisite 
judicial  authority,  but  in  the  exercise  of  it  failed  to  secure  by  proper 
proceedings  jurisdiction  of  the  person  of  the  defendant.  Hendrid 
V.  Whithmore,  105  Mass.  28 ;  Light^ey  y.  Harrisy  20  Ala.  409 ;  BH- 
lings  Y.  RussM,  23  Penn.  St    189 ;  Tarlwc  v.  HaySy  6  Watts,  39S. 

The  case  of  Mitchell  y.  Runkle,  25  Tex.  Supp.  132,  cited  b; 
appellant,  was  a  summary  proceeding,  penal  in  character,  and  not 
within  the  ordinary  jurisdiction  of  the  justice  of  the  peace. 

The  judgment  in  this  character  of  case  should  be  stJctly  con- 
strued. As  said  by  Chief  Justice  Mabbhall  in  Thaehery/Pmdk 
6  Wheat.  127  :  ''In  summary  proceedings,  where  the  court  exer- 
cises an  extraordinary  power  under  a  special  statute  prescribing  ia 
course,  wo  think  that  course  ought  to  be  exactly  observed,  and 
those  facts  especially  which  give  jurisdiction  ought  to  appesr,  in 
order  to  show  that  its  proceedings  are  coram  Judice.^ 

Courts  of  justices  of  the  peace  have  been  expressly  provided  for 
by  our  soYcral  State  Constitutions  with  certain  defined  limits,  like 
our  Superior  Courts,  within  which  they  could  exercise  a  genenl 
exclusive  jurisdiction,  and  which,  by  the  Constitution  of  1876»  ms 
largely  increased. 

Doubtless  hundreds  of  titles  to  lands  in  this  State  are  biftd 
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upon  their  jadgments.  To  hold  that  these  titles  are  void  unless 
the  record  shows  affirmatively  all  the  necessary  facts,  would  virtu- 
ally defeat  many  of  them,  involve  the  country  in  litigation,  and 
would  be  contrary  to  repeiated  ralings  of  this  court,  which  hold  that 
such  proceedings  should  be  liberally  construed.  Freem.  on  Judg., 
§  53  ;  Clay  v.  Clay,  7  Tex.  250;  Davis  v.  Rankin,  50  id.  286. 

We  are  of  opinion,  that  judgments  of  justices  of  the  peace,  when 
apparently  within  the  ordinary  scope  of  this  power  and  jurisdiction, 
cannot,  as  was  sought  to  be  done  in  this  case,  be  collaterally  at« 
tacked  as  being  void  for  the  reason  that  they  do  not  show  affirm- 
atiTely  all  the  facts  necessary  to  have  given  the  court  jurisdiction* 

[Omitting  other  matters.] 

AffitniiBi* 
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FiBST  National  Bank  of  North   Bbknington  t.  Towv  of 

Mount  1'abok. 
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TnM  — publie — delegated  to  three  —  one  r^fiuing  to  exeefUe, 

A  statute  authorized  a  town  to  issue  bonds,  to  aid  thtf  oonstraction  of  a  nB' 
road,  upon  the  written  assent  of  a  majority  of  the  tax-payers,  certified  bf 
three  specified  commissioners.  Two  of  the  commissioners  signed  the  oeiti- 
cate,  but  the  third,  although  sharing  in  their  deliberations,  refaaed  to  eoa- 
ciir.  Held^  that  the  certificate  was  conclusive,  and  evidence  was  inadmisB- 
ble  to  show  that  the  requisite  number  of  tax  payers  had  not  aasented. 

ACTION  for  interest  on  town  bonds.     The  opinion  states  die 
case.     The  plaintiff  had  judgment  below. 

W.  O.  Veazey  and  W.  0,  Dunton,  for  defendant. 

B.  J.  PhelpSy  for  plaintiff. 

BoTCBy  J.    This  was  an  action  brought  to  recorer  the  intsrat 
due  upon  certain  bonds  purporting  to  be  issued  by  the  daCeodiDt 
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town  under  the  authority  conferred  by  No.  1  of  the  Acts  of  the 
Special  Sessions  of  1867,  and  represented  ^  by  interest  coupons  cut 
Crom  such  bonds.  Intei'est  coupons  detached  from  bonds,  payable 
to  bearer  at  a  specified  time  and  phice,  are  negotiable  promises  for 
the  payment  of  money,  and  therefol^  subject  to  the  same  rules  as 
bank  notes  or  other  negotiable  instruments.  They  are  in  effect 
promissory  notes  by  the  law  merchant,  and  possess  all  the  attri- 
butes of  negotiable  paper.  Jones'  Railroad  Securities,  §§  317,  320, 
322,  and  authorities  thei*e  cited.  7\ktDn  of  Concord  v.  National  Bank 
4jf  Derby  Line^  51  Vt.  144.     Assumpsit  will  therefore  lie. 

The  plaintiff  was  a  bona  fide  holder  of  the  coupons  sued  upon, 
without  notice  of  any  defense  to  said  coupons  or  the  bonds  to 
-which  they  were  originally  attached,  and  which  were  also  owned 
by  the  plaintiff.  To  defeat  tbe  plaintiff's  right  of  recovery,  the 
•defendant  offered  •evidence  tending  to  show  that  the  facts  set  forth 
in  the  certificate  which  was  signed  and  caused  to  be  recorded  by 
two  of  the  three  commissioners  named  in  the  instrument  of  assent, 
to  which  said  certificate  was  appended,  were  not  true.  The  act 
provides  (§  6)  that  such  certificate,  if  duly  executed  and  recorded,' 
fihall  be  conclusive  evidence  of  the  facts  therein  set  forth.  See 
First  National  Bank  of  St.  Johnsbury  v.  Concord,  50  Vt.  257,  281. 
The  claim  of  defendant  is  that  the  certificate  in  this  case,  being 
signed  by  but  two  of  the  three  commissioners,  was  not  a  compliance 
with  the  act,  and  consequently  does  not  estop  the  town  from  dis- 
proving the  truth  of  the  facts  set  forth  in  it.  The  offer  was  to  show 
that  the  third  commissioner  refused  '^  to  sign  such  certificate  for 
the  reason  that  such  instrument  of  assent  had  not  been  signed  by  a 
niajority  of  the  resident  tax-payers  of  said  town,  as  required  by  said 
4ict";  which  necessarily  implies  that  he  acted  with  his  associates, 
although  the  case  does  not  show  that  he  took  the  oath  required  by 
section  6,  so  far  as  to  satisfy  himself  that  the  requisite  assent 
did  not  appear  upon  the  instrument,  and  thereupon  refused  to  con- 
cur with  them  in  the  decision  which  they  reached  and  embodied 
in  their  certificate.  The  question  of  law  presented  for  our  decision, 
then,  is,  was  the  act  of  two  of  the  three  commissioners,  the  third 
sharing  in  their  delil  orations  but  refusing  to  concur  in  their  decis- 
ion, a  sufficient  compliance  with  the  law  ?  In  view  of  the  fact  that 
there  is  a  dictum  by  Wheelbb,  J.,  in  DanvtlU  v.  Montpelier  dk  St. 
Johfuibury  Railroad  Co.,  43  Yt.  144,  155,  in  which  that  learned 
judge  expresses  the  opinion,  upon  common-law  principles,  that  the 
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authority  conferred  apon  the  commissioners  under  an  enabling  act 
almost  precisely  similar  in  its  terms,  so  far  as  the  duties  and  pow- 
ers of  the  commissioners  are  concerned,  to  this  one,  was  a  joint 
authority,  in  the  exercise  of  which  all  must  concur,  we  have  deemed 
it  proper  to  give  to  the  subject  a  more  extended  consideration  than 
wo  should  otherwise  have  thought  necessary.  It  seems»  at  com- 
mon law,  that  when  an  authority  is  conferred  upon  sereral  it  ift 
sometimes  necessary  to  its  lawful  exercise  thatidl  should  act  together 
and  all  concur  in  the  result,  while  under  other  circumstances  the  de- 
cision and  act  of  the  majority  is  good,  provided  all  meet  and  delib- 
erate, or  have  notice  so  to  do ;  and  in  yet  other  cases  the  act  of  the 
majority,  or  the  majority  of  the  quorum  alone,  will  be  upheld.  In 
the  case  at  bar  it  is  only  necessary  to  deduce  from  the  authoritiei 
which  of  the  two  first  named  rules  is  to  be  here  applied. 

The  distinction  is  laid  down  by  Lord  Cokb,  Ca  Litt  181  b: 
'^  Secondly  there  is  a  diversitie  between  authorities  created  by  the 
partie  for  private  causes  and  authoritie  created  by  law  for  execo- 
tion  of  justice.  As  for  example,  if  a  man  devise  that  his  two 
executors  shall  sell  his  land,  if  one  of  them  dye  the  survivor  shall 
not  sell  it ;  but  if  he  had  devised  his  lands  to  his  executors  to  be 
sold,  then  the  survivor  shall  sell  it  *  *  *  If  a  man  make  t 
letter  of  atturney  to  two,  to  do  any  act,  if  one  of  them  dye  the 
survivor  shall  not  do  it ;  but  if  a  v^nirs  facias  be  awarded  to  fooie 
coroners  to  empannell  and  retume  a  jury,  and  one  of  them  dye,  jet 
the  other  shall  execute  and' retume  the  same.  If  a  charter  of 
feoffment  be  made  and  a  letter  of  atturney  to  foure  or  three  joyntly 
or  severally  to  deliver  seisin,  two  of  them  cannot  make  Uverie ; 
because  it  is  neither  by  them  foure  or  three  joyntly,  nor  any  of  them 
severally ;  but  if  the  sherife  upon  a  capias  directed  to  him  make  a 
warrant  to  foiire  or  three  joyntly  or  severally  to  arrest  the  defendant, 
two  of  them  may  arrest  him,  because  it  is  for  the  execution  of 
justice,  which  is  pro  bono  publicOy  and  therefore  shall  be  more 
favourably  expounded,  than  when  it  is  onely  for  private ;  and  so 
hath  it  beene  adjudged.  Jurapublica  exprtpato  promiseus  deaA 
nan  debent.'^  Following  and  applying  this  principle,  the  decisions 
down  through  the  English  reports,  though  not  numerous  upon  this 
point,  are  clear  that  when  an  act  is  to  be  done  by  several  which  is 
matter  of  public  concern,  all  must  meet  and  confer,  and  the  majority 
may  then  decide.  In  BiUings  v.  PrinUy  2  Bl.  Com.  101 7,  where  a  wa^ 
rant  of  commitment  required  to  be  signed  by  two  jnstioesand  tbej 
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acted  separately.  Lord  De  Gret,  C.  J.,  said  :  "  There  is  no  Use  in 
appointing  two  or  more  Persons  to  exercise  judicial  powers,  nnless 
thej  are  to  act  together. ''  This  case  was  expressly  followed  in  Kinff 
T,  Ibrrest,  3  T.  R.  38.  In  King  v.  Beeston,  id.  592,  the  church- 
wardens and  overseers,  with  the  consent  of  the  major  part  of  the 
parishioners,  were  authorized  hy  statute  to  contract  for  the  support 
of  the  poor.  All  but  one  of  the  church-wardens  and  overseers 
acted  in  making  a  contract,  and  he  refused  to  join.  The  act  of  the 
majority  was  held  sufScient.  Lord  Kexyon,  C.  J.,  said  :  "  A.  con- 
tract has  been  entered  into  in  which  the  parish  at  large  is  concerned, 
and  which  the  act  of  Parliament  has  enabled  the  parish  officers  witli 
the  concurrence  of  the  parish  to  enter  into,  and  the  question  is 
whether  one  obstinate  man,  in  opposition  to  all  the  rest  of  the  parish, 
in  an  act  in  which  they  are  more  interested  than  he  is,  shall  be  able 
to  defeat  their  purpose.  I  do  not  mean  to  say  that  the  church- 
wardens and  overseers  are  technically  a  corporation;  but  as  far 
as  concerns  the  regulation  of  the  poor  of  the  parish  they  stand 
in  pari  raiione.  *  *  ♦  This  is  very  different  from  the  case  of 
trustees  in  settlements,  who  are  generally  chosen  by  the  different 
branches  of  the  family,  in  which  case  it  is  necessary  that  they 
should  all  concur  in  every  act,  in  order  that  each  may  protect  the 
interest  which  he  was  appointed  to  guard."  In  Witherell  v.  Gar^ 
iham,  6  T.  R.  388,  a  power  given  by  deed  to  the  vicar  and  church- 
wardens to  appoint  a  schoolmaster  was  held  well  executed  by  the 
Ticar  and  a  majority  of  the  church-wardens,  it  being  strongly 
urged  by  counsel,  among  other  things,  that  the  trust  was  one  of  a 
public  nature.  Lawbekce,  J.,  says :  "  In  general  it  would  be 
the  understanding  of  a  plain  man,  that  where  a  body  of  persons 
is  to  do  an  act,  a  majority  of  that  body  would  bind  the  rest."  In 
Ghindley  v.  Barker^  1  B.  &  P.  229,  which  is  regarded  as  a  leading 
case  upon  this  point,  a  condemnation  by  four  out  of  six  triers  of 
leather  appointed  under  a  statute,  the  whole  number  having  met 
and  deliberated,  was  sustained.  Eyre,  0.  J.,  says:  '' I  think 
it  is  now  pretty  well  established  that  where  a  number  of  persons. 
are  intrusted  with  powers  not  of  mere  private  confidence,  but  in 
some  respects  of  a  general  nature,  and  all  of  them  are  regularly 
assembled,  the  majority  will  conclude  the  minority,  and  their  act 
will  be  the  act  ot  the  whole ; "  referring  to  the  opinion  of  Lord 
Hardwick,  in  Attorney  General  v.  Davy,  2  Atk.  212,  *'whcn  all 
have  assembled  and  communicated  to  each  other  the  ndoessaiy 
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information,  it  is  fitter  the  majority  should  decide  than  that  a& 
should  he  pressed  to  a  oonenrrenoe."  Bulleb,  J.  "  Now  it  seems 
to  me  that  upon  the  first  question  the  authority  of  Go.  Litt,  if  we 
went  no  further,  is  decisive,  because  it  is  there  said  in  expnai 
terms  that  in  matters  of  pubhc  concern  the  voice  of  the  majoritj 
shall  govern."  Heath,  J.  ''AH  must  concur  in  trying,  and  then, 
though  they  be  of  different  opinions,  some  of  one  opinion,  some  of 
another,  yet  all  having  tried,  the  majority  shall  bind."  BoocB,  J. 
''  The  authority  given  to  the  triers  in  the  present  instance  is  genefsl 
to  examine  and  try  whether  certain  goods  are  serviceable  or  not, 
and  is  committed  to  them  for  the  advancement  of  public  jostiee, 
and  as  a  public  trust.  Now  the  decisions  are  numerous  (and  maj 
bo  found  in  Viner,  title  Authority,  letter  B)  to  show  that  a  differ- 
ent construction  prevails  with  respect  to  private  authorities  sod 
authorities  for  the  advancement  of  public  justice.  •  •  *  We 
shall  not  advance  public  justice  by  saying  that  though  a  majoritj 
of  the  triers  who  have  had  the  advantage  of  all  the  information  to 
be  derived  from  the  whole  six  who  compose  the  tribunal,  are  of  opin- 
ion that  the  leather  is  unserviceable,  still  any  one  man  shall  have  it 
in  his  power  to  prevent  a  finding  by  holding  out  against  the  rest 
All  six  must  undoubtedly  try;  but  it  does  not  therefore  follow  that 
they  must  all  decide  the  same  way.  Each  man  is  after  due  exam* 
ination  and  inquiry  to  decide  according  to  the  best  of  his  jadf- 
ment,  and  the  question  is  to  be  determined  by  the  opinion  of  the 
majority." 

Following  these  authorities  and  others  in  our  own  oonntiv, 
Chancellor  Kent  lays  down  the  rule,  2  Kent  Com.  633,  to  be: 
''And  if  the  authority,  in  a  matter  of  mere  private  concern,  be 
confided  to  more  than  one  agent,  it  is  requisite  that  all  join  in  tbe 
execution  of  the  power;  though  the  cases  admit  the  rule  to  be  dif- 
ferent in  a  matter  of  public  trust;  and  if  all  meet  in  the  latter  case, 
the  act  of  the  majority  will  bind."  To  the  same  effect  is  Stoi/e 
Agency,  §  42,  and  note.  The  principle  has  been  applied  in  a  large 
number  of  adjudged  cases  in  this  country.  We  shall  only  advert 
to  some  of  the  principal  decisions. 

In  Jewett  v.  AUoUy  7  N.  H.  253,  a  case  which  i.i  its  facts  has  no 
special  application  here,  the  law  is  thus  stated  by  O&BKir,  J.  ''The 
rule  is,  that  when  an  authority  is  given  by  law  to  three  or  more 
persons  it  may  in  general  be  executed  by  a  major  part  of  the  pe^ 
sons  to  whom  it  is  delegated.    But  where  individuals  or  corporatioDi 


OCTOBER  TERM,  1879.  739 


FInt  National  Bank  of  North  Bennington  v.  Town  of  Mount  Tabor. 


give  on  authority  jointly  to  three  or  more  persons,  in  order  to  bind 
the  principal  all  the  agents  must  act."  In  PeUterson  t.  LeavUt,  4 
Conn.  50;  10  Am.  Dec.  98,  the  court  say:  **  It  is  established  beyond  a 
question,  that  an  authority  given  for  a  private  purpose,  to  a  number 
of  individuals,  is  joint,  and  must  be  strictly  pursued.  On  the 
other  hand,  if  the  power  be  of  a  public  nature,  the  majority  may 
perform  the  act  delegated;  the  power  being  considered  as  joint  or 
several."  This  was  a  case  of  a  private  arbitration,  and  an  award 
by  two  of  the  three  arbitrators,  the  third  dissenting,  was  held  in- 
valid. In  Scott  V.  Detroit  Young  Me^i^s  Society^s  Lessees,  1  Doug^ 
119,  it  was  held,  that  ''as  a  general  proposition  it  is  undoubtedly 
true  that  where  several  persons  are  appointed  to  execute  a  power  or 
trust,  and  uo  authority  is  given  to  a  less  number  than  the  whole  to 
act,  all  must  join  in  its  execution.  A  distinction  is  drawn,  how- 
ever, between  a  mere  private  trust  or  power  and  a  power  of  a  public 
nature  conferred  by  law.  In  such  cases,  if  all  are  present  to  de- 
liberate, although  a  majority  only  assent  to  the  act,  it  is  unques- 
tionably good."  In  Commissioners  of  Allegheny  Co.  v.  Lecky,  6  8. 
A  R  166,  it  was  held  that  where  the  commissioners  of  the  county 
had  authority  under  a  statute  to  purchase  a  site  for  a  jail,  the 
power  might  be  legally  exercised  by  two  of  them  without  the  con- 
currence of  the  third;  that  ''  the  rule  that  requires  all  to  join  in 
the  execution  of  a  power  has  never  been  applied  to  public  business 
of  a  judicial  nature,  nor  to  public  business  of  a  deliberative  nature, 
though  not  strictly  judicial."  See,  also,  Commonwealth  v.  Canal  Com- 
tnissionersy  9  Watts,  466,  471;  Cooper  v.  Lampeter  Township,  8  id. 
125 ;  Kingsbury  v.  School  District,  12  Mete.  99, 105;  Charles  v. 
Hobohen,  3  Dutch.  203;  Curtis  v.  Butler  County,  24  How. 
435,  450;  Jones  v.  Andover,  6  Pick.  145,  151,  and  Coohyw 
O'Connor,  12  Wall.  391.  In  Downing  v.  Rugar,  21  Wend.  178, 
182,  one  of  two  overseers  of  the  poor  acted  in  the  performance 
of  a  merely  ministerial  act,  and  it  was  held  that  the  assent  of  the 
other  was  to  be  presumed.  Gowen,  J.,  in  the  opinion,  says:  "The 
rule  seems  to  be  well  established  that  in  the  exercise  of  public  as 
well  as  private  authority,  whether  it  be  ministerial  or  judicial,  all 
the  persons  to  whom  it  is  committed  must  confer  and  act  together, 
anless  there  be  a  provision  that  a  less  number  may  proceed.  Where 
the  authority  is  public  and  the  number  such  as  to  admit  of  a  ma- 
jority, that  will  bind  the  minority  after  all  have  duly  met  and  con 
forred.*' 
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The  necessity  for  a  meeting  and  deliberation  of  all  the  penoni 
appointed  to  perform  a  duty  calling  for  the  exercise  of  discretioii, 
seems  to  be  recognized  by  all  the  cases,  unless  it  be  obviated  bj 
circumstances  which  do  not  exist  in  the  case  at  bar.  In  Oroekery, 
Crane,  21  Wend.  211,  218,  the  court,  Oowek,  J.,  say:  *'It  bi 
long  been  perfectly  well  settled  that  where  a  statute  constitutes  I 
board  of  commissioners  or  other  officers  to  decide  any  matter,  hot 
makes  no  provision  that  a  majority  shall  constitute  a  qnomm,  all 
must  be  present  to  bear  and  consult,  though  a  majority  may  then 
decide."  This  was  a  case  where  commissioners  were  named  in  the 
act  of  incorporation  of  a  railroad  company  ''to  open  books,  reoeiie 
subscriptions  and  distribute  stock  among  subscribers  as  they  shall 
deem  most  conducive  to  the  interests  of  the  corporation."  It  will 
be  observed  that  the  duty  with  which  these  commissioners  were 
charged  was  one  in  which  the  public  at  large  had  no  direct  inter- 
est, except  as  it  might  voluntarily  become  interested  in  the  stock 
of  the  corporation,  and  the  distinction  in  this  caae  seems  to  be 
based  upon  the  fact  that  the  decision  was  not  alone  to  affect  par- 
ties to  a  transaction  or  adjudication  in  the  first  instance,  and  who 
might  have  had  some  voice  in  the  selection  of  the  board  and  the 
scope  of  its  powers,  but  that  the  board  was  a  creation  of  the  hw, 
and  intrusted  with  duties  of  a  judicial  nature,  in  ithe  discharge  of 
which  it  necessarily  had  power  to  affect  and  bind  parties  who 
might  subsequently  come  in,  with  notice  of  the  terms  and  scope  of 
the  act. 

In  Crocker  v.  Crane,  supra,  reliance  is  had  upon  the  decision  in 
Fx  parte  Rogers,  7  Oow.  526,  in  which  the  court  upheld  the  action 
of  a  majority  of  a  board  consisting  of  a  canal  commissioner  and  two 
assessors,  elected  by  the  State  senate  to  assess  damages  occasioned 
by  canals.  In  the  opinion jp^r  curiam  it  is  said:  ''  But  in  r^ard  to 
a  public  judicial  body  it  is  clearly  settled  that  though  no  provisioa 
be  made  giving  a  binding  effect  to  the  decision  of  a  majority,  yet 
where  they  all  convene  and  act  the  majority  may  decide,  notwith- 
standing the  express  dissent  of  the  minority."  Mr.  Waterman's 
note  (a)  to  this  case  states  the  law  to  be  that  **  where  a  public  aet 
is  to  be  done  by  three  or  more  commissioners  appointed  in  a  statatSb 
and  a  competent  number  have  met  and  conferred,  thouj^  tkej 
separate  and  a  majority  do  the  act  without  the  pieaenoe  of  die 
others,  the  act  seems  good  in  construction  of  law;  though  it  ii 
otherwise  where  there  is  a  positive  statute  or  charter  refjiiiiim 
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that  a  full  board  should  be  preseut  at.  the  consummation/'  The 
rule  is  in  substance  restated  in  Johnson  v.  Dodd,  56  N.  Y.  70,  and 
also  in  Chroton  v.  Hurlburt,  22  Conn.  178.  It  is  applied  to  ordinary 
town  commissioners  of  highways  in  Bdbcock  v.  Lamb^  1  Cow.  238. 
The  general  rule,  that  in  matters  of  public  interest  the  majority 
of  those  upon  whom  the  power  or  authority  is  conferred  may  act, 
is  recognized  in  Baltimore  Turnpike,  5  Binn.  481;  Louk  v.  Woods^ 
16  m.  256;  Walker  v.  Rogan,  1  "Wis.  597;  Jefferson  County  v.  Stogie^ 
66  Pfenn.  202;  Austin  v.  HelmSy  65  N.  0.  560;  provided  all  meet 
and  confer;  but  not  when  the  minority  is  ignorant  of  the  trans- 
action, and  has  no  opportunity  to  exercise  its  legitimate  influence 
in  the  deliberation  {Schenck  v.  Peay,  1  Woolw.  175);  or  when  the 
act  in  terms  requires  the  presence  and  concurrence  of  all.  New 
York  Life  Insurance  &  Trust  Co,  v.  Stoats,  21  Barb.  570;  Powell 
▼.  Tattle,  3  Comst.  396 ;  People  v.  Coghill,  47  Oal.  361,  which  only 
says  all  must  be  present  under  the  statute  in*  question.  In  New 
York  this  is  recognized  to  be  the  common-law  rule,  and  is  also 
expressly  enacted  by  statute.  8  Abb.  Pr.  (N.  S.)  234;  38  How.  Pr. 
508;  10  Abb.  Pr.  233.  In  Pell  v.  Ulniar,  21  Barb.  500,  one  of  the 
two  public  loan  commissioners  acted  in  the  matter  of  foreclosure  of 
a  mortgage,  and  the  court  holding  this  insufficient  say,  Strong,  J.: 
**  Where  powers  are  conferred  upon  a  number  to  act  collectively, 
and  especially  in  matters  involving  any  discretion,  it  is  an  indica- 
tion that  the  association  if  not  the  concurrence  of  all  is  essential.^ 
And  in  People  v.  Walker^  23  Barb.  304,  which  has  no  application  to 
the  case  at  bar  in  its  facts,  Mitchell,  J.  in  a  very  able  and  ex- 
hanstive  opinion,  says:  '^  When  persons  are  appointed  by  the  law  to 
act  as  special  tribunals  of  a  quasi  judicial  character  *  ^  ^  both 
parties  are  entitled  to  the  presence  of  all  the  judges,  and  to  have 
the  benefits  of  the  consultation  of  each  with  every  other.  All  must 
therefore  meet  together  and  consult,  but  then  a  majority  may  de- 
cide. In  Attorney  "General  v.  Davy,  2  Atk.  212,  three  out  of  twelve 
persons  had  power  to  choose  a  chaplain.  Two  of  the  three  chose  a 
chaplain,  the  third  dissented,  and  the  question  was  whether  this  wag 
a  good  choice.  It  was  held  to  be  good."  The  learned  judge  sums 
up  his  conclusions  from  a  consideration  of  all  the  cases:  ''First, 
that  where  a  private  authority  is  conferred,  all  must  be  present,  and 
all  mast  concur,  unless  provision  be  otherwise  made.  Second,  that 
where  a  public  authority  is  conferred  on  individuals  (not  on  a  court) 
who  are  to  act  jn<^icially,  all  must  confer  together,  as  that  is  the 
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object  of  having  more  than  one  or  two,  but  that  a  majority  nuj 
decide/'  In  PeapU  v.  Niehoh,  62  N.  Y.  478;  8.  c,  11  Am.  Bept 
734,  where  an  act  provided  for  the  pnrcbase  by  the  State  of  certain 
relics  of  Oeorge  Washington,  the  money  appropriated  to  be  paid 
only  on  the  certificate  of  three  persons  named  in  the  act  that  the 
relics  were  genuine,  and  that  in  their  judgment  it  was  desirable  that 
they  should  be  placed  in  the  museum  of  the  State  library,  the 
three  met  and  one  refused  to  certify.  The  other  two  signed  a  cer- 
tificate in  which  his  refusal  to  concur  with  them  was  set  forth. 
The  certificate  was  held  sufficient,  following  ^j;  parU  Rog$n^  on 
the  ground  that  the  matter  was  of  public  concern,  and  ''a majority 
act  for  the  whole  when  all  have  mef  This  holding,  Peckhax, 
J.,  says,  in  the  opinion,  would  be  in  accordance  with  common-lav 
principles,  but  is  also  within  2  B.  S.  555,  §  27. 

The  rule  has  been  applied  to  committees  of  towns.  In  Maritm  t. 
Lemotiy  26  Conn.  192,  a  committee  of  a  town  had  authority  to  re- 
move obstructions  and  nuisances.  One  acted,  without  the  adrioe 
or  concurrence  of  the  others,  and  it  was  held  insufficient  SioiBSi 
C.  J.,  in  the  opinion,  lays  down  the  common-law  rule  as  follows 
'^  If  the  act  is  one  which  requires  the  exercise  of  discretion  and 
judgment,  in  which  case  it  is  usually  termed  a  judicial  act,  unleeB 
special  provision  is  otherwise  made,  the  persons  to  whom  the  au- 
thority is  given  must  meet  and  confer  together,  and  be  present 
when  the  act  is  performed,  in  which  case  a  majority  of  them  may 
perform  the  act;  or  after  all  of  them  have  been  notified  to  meet,  a 
majority  of  them  having  met  will  constitute  a  quorum  or  soffieient 
number  to  perform  the  act,  and  according  to  some  modern  anth<»^ 
ities  the  act  may  be  legally  done  by  the  direction  or  with  the  con- 
currence of  a  major  part  of  the  quorum  so  assembled  " ;  citing  Da- 
fnon  V.  Oraribyy  2  Pick.  345,  in  which  the  town  chose  a  committee 
to  superintend  the  building  of  a  church,  and  it  was  held  that  ams- 
jority  of  such  committee  constituted  a  quorum,  and  that  a  majority 
of  the  quorum  might  act  as  tlie  committee.  That  a  majority  of  a 
town  committee  may  bind  is  held  in  Hanson  v.  Dexter^  36  Me.  516, 
and  Odttup  v.  Tracy,  25  Conn.  10.  Also  to  assessors.  In  WUhem 
V.  School  District,  21  Pick.  75,  which  was  a  case  where  two  of  three 
school  district  assessors  acted,  and  the  third  did  not  participate  and 
was  not  notified,  but  had  been  previously  invited  by  one  of  the  two 
to  assist  in  the  assessment,  and  had  then  and  repeatedly  dechned  td 
have  any  thing  to  do  with  it,  Shaw,  C.  J.,  says:  *'  Where  abodyoc 
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board  of  officers  is  constituted  by  law  to  perform  a  trust  for  the 
public,  or  to  execute  a  power  or  perform  a  duty  prescribed  by  law,  it 
is  not  necessary  that  all  should  concur  in  the  act  done.  The  act  of 
the  majority  is  the  act  of  the  body.  And  where  all  have  due  notice 
of  the  time  and  place  of  meeting,  in  the  manner  prescribed  by  law, 
if  so  prescribed,  or  by  the  rules  and  regulations  of  the  body  itself, 
if  there  be  any,  otherwise  if  reasonable  notice  be  given,  and  no 
practice  or  unfair  means  are  used  to  prevent  all  from  attending  and 
participating  in  the  proceeding,  it  is  no  objection  that  all  the  mem- 
bers do  not  attend,  if  there  be  a  quorum.  In  the  present  case,  all 
three  having  had  notice  and  an  opportunity  to  act,  the  act  of  two 
is  sufficient." 

In  New  York  it  is  held  generally  that  where  power  is  vested  in  a 
board  of  assessors  composed  of  three,  all  must  be  notified  to  meet 
and  consult,  though  a  majority  may  decide.  Matter  of  Beekman, 
1  Abb.  Pr.  449;  31  How.  Pr.  16;  Matter  of  Palmer,  id.  42. 

The  case  of  George  v.  School  District,  6  Mete.  497,  is  pertinent, 
as  there  the  third  assessor,  like  the  third  commissioner  in  the  case 
at  bar,  failed  to  qualify  by  taking  the  oath.  Shaw,  G.  J.,  in  the 
opinion,  says:  "It  appears  by  the  facts  stated  that  three  assessors 
were  duly  elected  by  the  town,  at  their  annual  meeting ;  that  two 
of  them  were  forthwith  sworn,  and  thereby  became  qualified  to  act; 
but  that  the  other  one  was  not  sworn,  and  when  notified  of  his 
election,  made  no  reply;  that  he  never  in  form  declined  to  accept 
the  office,  but  when  called  on  by  the  other  two  to  act  with  them, 
he  sent  notice  to  them  declining  to  act  But  he  gave  no  notice  of 
this  to  the  town,  and  the  town  did  not  proceed  to  treat  his  neglect 
to  take  the  oath  as  a  vacancy,  by  choosing  another  in  his  stead. 
The  law  requires  the  town,  at  their  annual  meeting,  to  choose  three 
or  more  assessors.  Under  these  circumstances  the  court  are  of 
opinion,  that  when  three  assessors  are  duly  chosen  by  the  town, 
there  is  a  board  of  assessors.  Each  is  an  assessor.  But  until 
qualified  by  taking  the  oath  he  is  not  competent  to  act.  If  a  ma- 
jority do  qualify  by  taking  the  oath,  and  the  third  has  not  taken 
the  oath,  still  if  he  has  notice  of  their  proceeding  to  execute  the 
office,  and  decline  to  take  the  oath  and  act  with  them,  their  acta 
will  be  good  in  the  same  manner  as  if  he  had  taken  the  oath  and 
declined  to  act  with  them;  because  he  is  an  assessor  and  the  office 
is  f ulL  *  *  *  There  is  a  board,  and  of  these,  by  force  of  the 
statute  as  well  as  by  long  usage,  the  majority  may  act"    In  our 
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own  State  the  general  rule  has  been  stated  and  applied  in  Ntwd  v. 
Exr.  of  Keith,  li  Vt  214;  WokoU  v.  Wolcaii,  19  id.  37;  and 
Hodges  t.  Thw^er,  23  id.  455. 

The  rule  of  law  being  clearly  established,  and  the  distincUoiia 
clearly  and  sharply  defined,  it  only  remains  to  apply  them  to  ilie 
commissioners  in  the  case  at  bar.  Were  the  commissioners  pro- 
vided for  by  the  act  of  1867,  and  named  in  the  instrument  of  assent 
of  the  town  of  ML  Tabor,  private  agents,  or  clothed  with  a  power, 
trust,  or  authority  for  merely  private  purposes?  We  think  noL 
They  represented  no  party  or  interest  but  the  town,  which  is  a 
public  corporation,  and  the  inhabitante  thereof.  Were  they  then 
public  officers?  It  is  said,  upon  the  authority  of  numerous  cases, 
that  every  office  is  a  public  office  the  duties  of  which  concern  the 
public.  In  Bradford  v.  Justices^  Inferior  Court,  33  Ga.  332,  the 
following  excellent  definition  of  a  public  officer  is  given:  ^' When 
an  individual  has  been  appointed  or  elected  in  a  manner  prescribed 
by  law,  has  a  designation  or  title  given  him  by  law,  and  exercises 
functions  concerning  the  public  assigned  to  him  by  law,  he  mast 
be  regarded  as  a  public  officer."  In  People  v.  Hayes,  7  How.  Pr. 
248,  commissioners  to  lay  out  a  road  were  held  to  be  public  officers, 
and  in  People  v.  Comptroller,  20  Wend.  596,  commissioners  ap* 
pointed  by  the  governor,  secretery  of  State,  and  comptroller  to 
contract  for  and  superintend  the  erection  of  an  asylum,  were  held 
to  be  public  officers,  the  question  being  upon  their  removal 

Whether  the  commissioners  here  were  strictly  public  officers  hov« 
ever  is  not  material,  for  the  legal  distinction  which  determines  the 
rule  to  be  applied  is  not  based  upon  the  legal  character  of  the  board, 
but  upon  the  origin  and  nature  of  its  authority  and  the  character 
of  the  duties  imposed  therewith.  We  think  they  at  all  events  come 
clearly  within  the  definition  in  WiUiams  v.  School  Distrtet,  supra, 
of  "a  body  or  board  of  officers  constituted  by  law  to  performs 
trust  for  the  public,  or  to  execute  a  power  or  perform  a  duty  pre- 
scribed by  law; "  and  in  Crocker  v.  Crane,  supra,  of  a  board  of 
commissioners  appointed  by  a  statute  to  decide  a  matter.  These 
commissioners  are  officers  appointed  by  the  statute,  which  leaves 
their  selection  to  tli£  majority  in  numbers  and  amount  of  the  legal 
tax  payers  of  the  town.  They  are  to  act  under  an  oath  of  office, 
and  to  perform  certain  duties  the  immediate  object  and  purpose  of 
which  is  to  obtein  for  the  town  better  railrcwd  connections  and 
facilities.    That  a  railroad  is  a  public  work  and  interest  has  loaf 
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been  established  beyond  a  question.  Jones  Railroad  SecuritieSy  ch. 
« ;  1  DilL  on  Mun.  Corp.  210  ei  seq.y  and  authorities  cited.  Also 
Benningtan  v.  Parks,  50  Tt.  178.  In  the  discharge  of  these  dnties 
they  were  to  act  as  the  agents  of  the  town,  and  were  given  power 
to  make  contracts  which  should  bind  the  town,  and  to  execute  a 
certificate  which  should  be  conclusive  evidence  against  a  town. 
Although  a  town  may  be  small,  it  is  none  the  less  a  public  corpora-: 
tion  and  its  inhabitants  a  '^  public."  Village  of  Winooski  v.  Ookey^ 
49  Vt.  282.  We  think  these  commissioners  were  officers  created 
by  law,  to  discharge  duties  and  execute  an  authority  involving 
deliberation  and  the  exercise  of  discretion  and  of  a  purely  publio 
<iharacter9  and  that  they  therefore  come  clearly  within  the  well- 
established,  common-law  rule  which  gives  validity  to  the  decision 
and  act  of  the  majority  when  all  have  met  and  conferred. 

[Omitting  a  statutory  consideration.] 

We  must  hold  that  the  certificate  of  a  majority  of  the  commis- 
aioners  named  in  the  instrument  of  assent  of  the  town  of  Mount 
Tabor,  all  having  met  and  deliberated,  is  a  legal  and  valid  certifi- 
cate in  compliance  with  the  requirements  of  the  law,  and  concla- 
4sive  evidence  of  the  facts  set  forth  in  it.  The  evidence  offered 
by  the  defendant  to  impeach  the  truth  of  those  facts  was  therefore 
properly  excluded. 

The  signing  of  the  bonds  by  two  of  the  three  selectmen  was 
43ufficient  under  section  92,  ch.  15,  Oen.  Sts. 

The  law  being  as  we  have  held,  none  of  the  other  proof  offered 
1>y  the  defendant  would  constitute  any  defense  to  the  bonds  oi 
t^onpons  in  the  hands  of  a  bona  Me  holder,  and  it  was  therefor* 
properly  excluded. 

Judgment  affirmed. 

B4BBETT  and  Powbbs,  JJ.,  dissented. 
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PUTKAM   y.    FiSHIB. 

(OVt.  ]9t) 

lMd0HM'^deeUtratitms  of  granior  a»  to  height  of  dam. 

In  an  action  for  flowing  land  by  a  dam,  it  appeared  that  the  oommoa  gnator 
after  his  oonTejanoe,  and  while  liable  on  his  warranty,  and  while  owniiif- 
pther  land  bordering  on  the  name  pond,  cat  away  part  of  the  dam  mua* 
tained  next  before  the  one  in  sait.  Tliat  grantor  being  dead,  the  plaiatif 
offered  to  prove  that  while  catting  it  down  he  aald  it  waa  too  high.  EM, 
inadmissible .    (See  note,  p.  749.) 

ACTION   for  flowing  land  by  a  dam.    The  opinion  state  the 
faots.     The  plaintiff  had  judgment  below. 

71  Sibley  and  Oardner  i£  Harmon,  for  defendants. 

Davenport  <§  Eddy  and  A.  P*  Lyman,  for  plaintiflE. 

Powers,  J.  Prior  to  1836,  Jedediah  and  Eldad  Dewey  wei» 
the  owners  of  the  lands  and  water  privileges  now  owned  re- 
spectively by  the  plaintiff  and  defendants.  January  23,  1836,  the 
Deweys,  by  warranty  deed,  oonveyed  to  Booth  and  Spaalding  a 
lot  on  the  stream  below  the  plaintiff's  land,  with  the  right  to  bnild 
and  maintain  a  dam  of  the  same  height  as  a  former  dam  nsed  in 
connection  with  a  grist-mill.  The  defendants  stand  npon  tbi» 
Booth  and  Spaulding  title.  Afterward  the  Deweys,  by  a  lease  for 
a  thousand  years,  conveyed  to  Grover  the  lot  up  the  stream  fraiii 
the  defendants',  on  which  the  plaintiff  now  operates  a  machine  shi^ 
by  means  of  water  power.  The  Deweys  also  conveyed  to  Orofer^bf 
warranty  deed,  the  right  of  digging  ditches  over  other  lands  then 
owned  by  the  Deweys,  lying  between  the  lands  leased  to  Oroterand 
the  lands  conveyed  to  Booth  and  Spaulding,  to  the  east  or  upper 
edge  of  the  pond  raised  by  Booth  and  Spiulding's  dam.  These 
ditches  were  to  serve  the  purpose  of  race-ways  from  the  upper  or 
Orover  mill  to  said  pond.  The  plaintiff  stands  upon  the  Orofer 
title,  and  brings  this  action  for  damages  occasioned  by  the  Aet&kd- 
ants'  raising  their  dam  higher  than  the  old  grist-mill  dam,  tiioi 
creating  a  back  flowage  of  water  through  the  plaintiff's  ditch  upon 
bis  water-wheel. 

At  the  trial  it  became  a  material  question  to  determine  whether 
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in  point  of  fiiot  the  defendants'  dam  was  higher  than  the  old  grist- 
miU  dam,  and  the  plaintiff  was  allowed  to  show  that  in  18i6  or 
1847,  Jedediah  Dewey  then  having  no  title  to  the  defendants'  dam 
or  the  land  and  privilege  connected  with  it,  bnt  owning  other 
lands  bordering  npon  the  defendants'  mill-pond,  and  affected  by 
raising  the  water  of  said  pond,  and  liable  npon  the  corenants  of 
warranty  made  in  his  deeds  to  both  the  plaintiff's  and  defendants^ 
grantors,  went  npon  the  dam  then  owned  by  Booth  and  Spaulding, 
and  cnt  away  a  circular  segment  about  twenty  inches  deep  and 
twenty-five  feet  long,  for  the  purpose  of  lowering  the  pond,  and  was 
farther  allowed  to  prove  the  declarations  of  Dewey  while  so  cutting 
down  the  dam,  to  the  effect  that  the  dam  was  too  high.  The  ad- 
mission of  these  declarations  was  error.  To  the  general  rule  that 
hearsay,  or  second-hand  evidence  is  inadmissible,  there  are  several 
well-defined  exceptions,  but  the  exceptionable  evidence  is  always 
guarded  by  some  security  that  makes  it  reasonably  safe  to  rely  upon 
it  Thus,  the  testimony  of  a  witness  on  a  former  trial  between  the 
same  parties  since  deceased  may  be  proved  by  persons  who  heard 
it.  Such  testimony,  having  been  given  in  a  judicial  proceeding, 
under  oath,  with  opportunity  for  cross-examination,  when  properly 
proved,  is  always  received  as  evidence  in  a  subsequent  trial  of  the 
same  case.  In  matters  of  pedigree,  the  declarations  of  deceased 
members  of  a  &mily,  entries  in  family  Bibles,  correspondence  be- 
tween relatives,  recitals  in  deeds,  inscriptions  on  tombstones,  rings 
and  monuments,  and  many  other  similar  facts  are  often  admitted 
in  evidence.  In  this  class  of  evidence  it  must  appear  that  the 
declaration,  entry,  etc.,  was  made  ante  litem  tnotam,  by  some  one 
connected  with  the  family  who  would  be  likely  to  know  the  fact, 
and  likely  to  truthfully  express  it.  Matters  of  public  and  general 
interest,  such  as  ancient  municipal  boundaries,  nghts  of  common, 
and  other  historical  facts,  are  admitted  in  evidence  from  necessity, 
and  may  be  established  by  ancient  documents,  declarations  of  de- 
ceased persons,  etc.,  provided  they  are  made  before  a  controversy 
has  arisen.  This  exception  has  been  extended  in  this  and  some 
other  States  so  far  as  to  allow  declarations  of  deceased  persons  to 
establish  an  ancient  boundary  line  between  individuals,  though  this 
is  contrary  to  the  English  rule.  Wood  v.  Wittardy  37  Vt.  377;  Kin- 
ney  v.  Fametaorthy  17  Conn.  355;  Smith  v.  Powers,  15  N.  H.  546; 
Queen  v.  Bedfordshirey  4  E.  &  B.  535.  Bnt  under  the  decisions  in 
England  and  In  this  country,  this  evidence  is  hedged  about-  with 
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qualifications  that  mnst  appear  before  it  can  be  receiTed.  To  eft-. 
rablish  an  ancient  boundary,  whether  of  public  or  private  property, 
by  the  declarations  of  deceased  persons,  it  must  appear  that  the 
declarations  were  made  before  a  controversy  has  arisen  in  respect  to 
the  boundary,  that  the  declarant  had  knowledge,  or  such  connec- 
tion with  the  subject-matter  as  presumptively  to  have  had  knowl* 
edge  of  the  fact,  and  can  identify  the  boundary,  and  that  the 
declarant  had  no  interest  to.misrepresent  the  fact  The  declara- 
tions of  deceased  persons  are  likewise  admissible  in  evidence  in 
proceedings  between  third  persons,  provided  they  were  made  against 
the  pecuniary  or  proprietary  interests  of  the  declarant,  and  pro- 
vided further  that  they  do  not  question  a  title  that  the  declarant 
had  no  right  to  question,  such  as  the  case  of  a  tenant  who  cannot 
dispute  the  title  under  which  he  holds. 

The  declarations  of  Dewey  when  cutting  down  the  dam  cannot 
be  brought  within  any  of  the  exceptions  to  the  general  rule.  The 
doctrine  of  Wood  v.  Willardf  supra,  has  never  been  extended  by  oar 
court  beyond  the  case  of  a  disputed  ancient  boundary  line.  It  has 
not  been  applied  to  proof  of  other  facts  of  ancient  date.  Even  if 
the  fact  to  be  proved  was  one  proper  for  the  application  of  the  mle 
admitting  declarations,  the  essential  conditions  that  mnst  exist  ara 
not  found  in  this  case.  One  of  the  conditions  recited  in  Wood  v. 
Willard,  as  necessary  for  the  admission  of  this  class  of  evidence,  is 
that  ihe  declarant  has  *^no  interest  to  misrepresent  the  facf  It 
is  not  stated  that  the  declaration  must  be  against  interest,  but  that 
the  declarant  must  stand  at  least  indifferent  in  respect  to  interest 
In  this  ease  Dewey's  declaration  was  in  favor  of  his  own  mterest, 
and  to  hold  it  admissible  would  enable  a  party  by  his  own  declara- 
tioiis  to  make  evidence  for  himself.  Dewey  was  under  a  liability 
by  virtue  of  his  covenants  of  warranty;  he  owned  land  bordering 
upon  Booth  and  Spaulding's  pond  which  was  liable  to  encroach- 
ment if  the  dam  was  higher  than  it  should  be;  and  thus  he  was  in- 
terested to  i*educe  its  height. 

The  County  Court  seems  to  have  admitted  the  declarations  of 
Dewey,  upon  the  ground  that  the  act  of  cutting  down  the  dam  and 
the  contemporary  declaration  tended  to  show  that  Booth  and 
Spanlding  acquiesced  in  Dewey's  claim  that  the  dam  was  too  high; 
but  no  right  based  upon  the  ground  of  acquiescence  was  claimed  by 
the  plaintiff,  and  none  could  be  under  the  facts  appearing.    The 
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eridence  was  left  to  work  its  injurions  consequences  npon  the  de- 
iendanf  8  title,  as  shown  by  their  deeds. 

Judgtnent  reverned. 

Note  bt  tbb  Rbpoiril— The  general  rule  as  to  boundaries  Is  that  the  declaration  must 
be  by  the  owner  of  the  land  in  question,  when  the  dedarant  is  disinterested,  and  when  he 
Is  on  the  ground,  pointing  out  the  boundaries.  Doffffetty.  ShaWy  5  Mete.  283;  Bender  ▼. 
Pttter,  87  Penn.  St.  888.  But  in  amiUh  ▼.  Forrest,  4»  N.  H.-S80,  it  was  held  that  the  declar- 
ant need  not  be  on  the  ground  at  the  time,  and  in  ScoQgin  v.  Dalrymple,  7  Jones  L.  46, 
that  he  need  not  be  in  view  of  the  particular  monument  spoken  of,  provided  it  was  dis- 
tinctly identified.  These  cases  are  doubted  in  Long  v .  CoUon,  110  Mam.  414.  Tn  Evartii  v. 
Young,  SB  Vt.  8S9,  sach  declarations  were  admitted  to  show  non-aoquiesoenoe,  but  not  to 
prove  the  true  line,  the  declarant  being  interested.  The  court  said:  *'  The  plaintifTs  tes- 
timony tended  to  show  that  he  and  his  brother  Anson  and  father  Reuben,  In  1881,  procured 
a  survivor,  Judge  Bkemak,  to  run  the  line —not  on  the  line  between  the  lots— so  that  there 
was  an  exchange  of  a  small  amount  of  land  between  them,  and  that  the  line  thus  run  was 
aoqaiesced  in  by  him  and  Anson  Bvarts  until  the  death  of  Anson  Evarts,  In  1R74,  and  was  the 
line  to  which  he  claimed .  This  testimony  was  uncontradicted,  except  by  the  declarations 
of  Anson  Evarts,  made  within  the  last  twelve  or  fifteen  years,  that  the  '  stone  comer ' 
was  the  comer  of  his  land,  and  by  a  declaration  of  the  plaintiff  made  nineteen  years 
before  the  trial.  In  regard  to  the  location  of  the  end  of  a  wall  built  by  liim  runninip  at  right 
angles  with  the  Une.  The  declarations  of  Anson  Evarts  were  allowed  to  be  shown,  against 
the  exception  of  the  plaintiff,  and  were  allowed  by  the  court  to  be  used  as  tending  to  show 
where  the  line  between  them  in  fact  was.  In  giving,  or  allowing  to  be  given,  to  this  evi- 
dence this  scope  and  effect,  we  think  the  county  court  erred.  A  party  is  not  allowed  to 
show  his  own  declarations  or  the  declarations  <jf  those  through  whom  he  claims  title,  in 
his  own  favor,  unless  such  declarations  accompany  and  give  character  to  some  act  affect- 
Ins  his  title,  and  so  become  a  part  of  the  res  yestce.  This  subject  has  frequently  received 
the  consideration  of  this  court .  In  Wood  v.  Wittard,  36  Vt.  82,  it  was  held  that  the  declar- 
ation of  the  grantor  as  to  where  his  line  was.  made  at  the  time  he  sold  and  conveyed  the 
IH^mises  to  the  plaintiff  and  while  upon  the  premises  pointing  out  the  line,  were  not 
admissible.  On  the  other  hand,  in  Kimball  v.  Laddy42  Yt.  747;  iVoMev.  Sylvester,  id. 
146;  Perkins  y.  Bloods  86  id .  878,  it  is  held  that  the  declaration  of  a  party  or  of  a  person 
tiurough  whom  the  party  derives  title,  made  while  exercising  a  right  or  easement,  and 
tending  to  show  that  he  claimed  to  exercise  it  in  his  own  right,  or  that  he  had  not  aban- 
doned his  prior  possession  or  right  to  a  piece  of  property,  are  admissible  for  such  purpose 
only.  Under  this  rule  the  declarations  of  Anflon  Evarts  allowed  to  be  shown,  were  admis- 
altile  to  rebut  the  testimony  of  the  plaintlflT  tending  to  show,  that  at  the  several  times  when 
they  were  made,  -Anson  Evarts  was  acquiescing  in  the  line  claimed  by  the  plaintiff,  and 
only  for  such  purpose.  They  were  not  admissible  for  the  purpose  of  showing  where  the 
DiMsiiiin  line  was,  nor  where  the  trae  line  between  him  and  the  plaintiff  then  was;  and  on 
the  question  of  acquiescence  tliey  should  be  confined  strictly  to  the  periods  of  time  at 
which  they  were  respectively  made,  and  not  be  allowed  as  tending  to  show  that  he  had 
not,  from  1881  to  the  time  of  making  such  declarations,  acquiesced  in  the  line  as  the 
p]aintlff*s  testimony  tended  to  show.  Acquiescence  is  the  state  of  a  party*s  mind  reganl- 
Ins  a  particular  subject  or  thing  and  his  declarations  on  that  subject  or  thing  are  the 
Indioes  of  his  state  of  mind  thereon  at  the  times  they  are  respectively  made. 

*'  These  declarations,  although  Anson  Evarts  has  deceased,  do  not  fall  within  the  rule 
established  In  Wood  v.  WiSard.  87  Vt.  STT:  Pmoerx  v.  SQMhjf,  41  id.  288,  and  some  other 
more  recent  oases,  allowing  hearsay  testimony,  or  declarations  in  regard  to  ancient  bound* 
aiies  between  the  estates  of  private  individuals .  The  rule  for  the  admission  of  such  testl- 
mony,  as  expressed  by  Pierpotnt,  C  J  ,  in  TFood  v.  WiJlard,  mipra,  is,  *  that  the  declara- 
tkvns  of  deceased  persons  who  had  actual  knowledge  as  to  the  location  of  such  boundaries, 
or  who,  from  their  connection  with  the  property  itself,  or  their  situation  and  experience  in 
regard  to  such  boundaries  and  the  surveys  thereof,  had  peculiar  means  of  knowledge  so 
that  It  may  falriy  be  Inferred  that  they  had  actual  knowledge  of  the  same,  made  at  a  time 
yahea  they  had  no  interest  to  misrepresent,    *   •   *   may  be  received  as  to  the  looatioa 
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4tl  such  boandAiy,  when  from  lapse  of  time  there  can  be  no  roatoniMe  pr  r^tadtj  thai 
•evidence  can  be  obtained  tiom  thoao  who  had  actual  knowledge  on  ^hemliiiBOL*  ItliM 
Jmportant  qualiflcatlon  that  the  declarant,  at  the  time  of  mairlng  the  dedarattoo* 
Ihave  no  interest  to  misrepresent.  Anson  Erarts  "^^^Wng  a  daim  in  his  own  fsmr 
thus  disinterested.  Whether  the  transaction  in  regard  to  the  Beeoaan  line  was  of  i 
quitj  as  to  allow  this  class  of  teetimonjr  for  the  estabUshment  of  ita  looaUoa,  la 
jidmitted  nor  decided,  as  this  testimony  for  this  puipoae  is  held  tnadmisrible,  on 
ground  that  Anson  Bvarts,  when  he  made  the  declaretJons,  was  interested  in  having 
atone  corner  establislied  as  his  comer.** 

The  f  oUowring  is  an  abstract  of  a  portion  of  Hunicutt  ▼.  PeuUMt  United 
•Court,  February,  1881 :  A  witness  sailed  to  prove  the  location  of  priTate  lands  ^ 
to  testify  that  one  H.,  a  surveyor,  had,  while  absent  from  the  landa  in  qiuestton,  toidJ 
the  location  and  direction  of  certain  boundary  Unes  which  M.  said  to  witness  he  QL.) 
aurveyed,  and  witness  was  allowed  to  state  what  the  declarations  of  M.  were.  BM 
EatcoU  T.  Pearl,  10  Pet.  il2;  Bartlett  ▼.  Emertnn,  7  Gray,  174 ;  5  MetcStt ;  Long  t.  OoOBm, 
llSMass.  414;  Bender  T.Pferes,  87  Penn.  St.  835.  '  '^e  conclusion  to  which  a  great  majotliy 
of  the  decisions  of  State  courts  lead  upon  this  t:ubject  is  this :  In  qucetloM  of  private 
boundary,  declarations  of  particular  facts,  as  distinguished  from  rspntatlan,  made  ^ 
4leceaaed  persons,  are  not  admissible,  unless  thay  were  made  by  persona  shown  to  have 
had  knowledge  of  that  whereof  they  spoke,  or  persona  on  the  land,  or  in  possssrfon  at  It 
when  the  declarations  were  made.  To  be  evidence,  they  must  have  been  made  when  the 
declarant  was  pointing  out  or  marking  the  boundaries  or  discharging  soma  dudes  reistiag 
thereto.  A  declaration  which  is  a  mere  recital  of  something  peat  is  not  an  e««ptioB  to 
the  rule  that  excludes  hearsay  evidence. 

In  116  Mass.  114,  the  court  said :  *'The  declarations  of  deceased 
boundaries  are  received  as  evidence  as  an  exception  to  the  rule  which  rejects 
testimony.  In  most  of  the  decided  cases,  it  is  held  that  the  declaration  should  appear  Is 
have  been  made  in  disparagement  of  title,  or  against  the  Interest  of  the  par^  making  it; 
but  in  Daoffett  v.  Shaw,  5  Mete.  2S8,  it  is  said  that  the  rule  as  practioed  in  this  Onmmaa» 
wealth  is  not  so  restricted,  and  that  declarations  of  ancient  persons,  made  while  in  poa- 
eesBion  of  land  owned  by  them,  pointing  out  their  boundaries  on  the  land  llaeif,  are 
admissible  as  evidence  when  nothing  appean  to  show  that  they  are  interested  to  nkmpi^ 
sent,  and  it  need  not  appear  affirmatively  that  the  declaration  was  made  In  itstilttlun of 
or  against  their  own  rights.  And  in  Bartlett  v.  Emennn,  7  Gray,  174,  it  Is  held,  that  to  be 
jtdmissible,  such  declarations  must  have  been  made  by  persons  now  deoeaaed,  whUe  ia 
possession  of  land  owned  by  them,  and  in  the  act  of  pointing  out  their  boondaries,  widi 
respect  to  such  boundaries,  and  when  nothing  appean  to  show  an  interest  to  deoelvs  or 
misrepresent.    ITare  v.  BrooMiouse,  7Gray,464;f?(Hi9v.  Ifoson,  8id.0Gai. 

'*  The  declarations  offered  and  rejected  at  the  trial  do  not  come  wltUn  tha  irTmgrtiiffl 
thus  defined  to  the  rule  by  which  hearsay  is  excluded.  The  decisive  objection  to  thdr 
competency  is  that  they  do  not  appear  to  have  been  made  whUe  in  the  act  of  poteting  out 
the  boundaries  of  the  declarant's  land.  This  is  an  element  which  cannot  be  diaregsrdsd, 
especially  when  the  question  is  one  of  private  boundaiy.  The  declaration  derives  Ms 
force  as  evidence  from  the  fact  that  it  accompanies  an  act  which  It  quaimea  or  ghes 
character  to.  The  declaration  is  then  a  part  of  the  act.  Without  such  accompanying  art, 
the  declaration  is  mere  narrative,  liable  to  be  misunderstood  cnr  misapplied,  and  open  Is 
the  objections  which  prevail  against  hearsay  evidence. 

**  The  declaration  rejected  does  not  appear  to  have  been  oftared  for  tha  pmpess  ti 
establishing  a  boundary  by  traditionary  evidence  or  reputation.    Such  evidanoa  has  i 
times  been  said  by  Amprican  courts  to  be  admissible ;  and  in  the  cases  from  New 
ahire,  cited  by  the  defendant,  it  seems  to  be  held  that  dedaratlons  of 
who,  from  their  situation,  appear  to  have  the  means  of  knowledge,  and  who  have  ss 
Interpist  to  mifo^resent  the  facts,  are  admissible  to  establish  private  boandaries,  ahhoack 
not  made  on  the  land.    SmUh  v.  fbrrent,  49  N.  H.  280, 287 :  Oreat  FWbt  On.  v.  ITonlir. 
15  Id.  412,  487.    But  by  the  current  of  authority  and  upon  the  better  reason,  sodb  ei 
is  inad/n{«»ihle  for  the  purpose  of  proving  the  boundaiy  of  a  private 
oonndsrv  fs  ncc  klenttcal  with  anothf^r  o'  a  puhlfc  or  Quatd  public  natnre     1  GreeaL  Bv 
|l4&;lPhU  Bt.  (11.7.  ed.  1849).  ;SAl,  .      Cowen  &  HiU^s  Notea;  lia/l  v. 
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Animali  —  if^rjf  hp  dog  —  aeienUr  —  mdenee  -^  damages. 

In  an  action  for  injuxy  bj  the  bite  of  a  dog,  it  appeared  that  the  dog  was  fen^ 
eioiui,  to  the  knowledge  of  his  owner,  and  that  hie  owner  had  somettmee 
confined  and  mnaled  him.  BM,  that  it  was  anneoessary-  to  proye  that  he 
had  eyer  bitten  mankind.     {See  note,  p,  752.) 

In  an  action  for  ii^ory  by  the  bite  of  a  dog,  the  fear  and  solicitode  as  to 
poison  are  proper  elements  of  damage. 

ACTION  for  injury  by  the  bite  of  a  dog.   The  opinion  states  the 
facts.     The  plaintiff  had  jndgment  below. 

E.  F.  Brawnett  and  W.  L.  Bumap,  for  defendant. 
Henry  Ballard  and  L.  F.  Bnghsbyy  for  plaintiff. 

BsDFiBLDy  J.  There  was  no  direct  evidence  that  thia  dog  had 
ever  bitten  a  person  until  he  bit  this  plaintiff.  There  was  abundant 
eyidence  that  the  dog  was  exceptionally  fierce  and  ferocious  ;  that 
he  fiercely  assailed  other  dogs  without  provocation;  that  he  jumped, 
and  fastened  bis  teeth  into  the  breast  of  a  horse  while  being  led 
from  the  stable,  without  any  occasion  to  excite  his  anger  ;  that  he 
was  cross  and  menacing  on  many  occasions ;  that  neighbors  had 
frequently  called  on  the  defendant  to  restrain  his  dog,  as  not  fit  and 
safe  to  be  at  large  ;  and  that  in  fact  the  defendant  had  much  of 
the  time  kept  the  dog  confined  and  muzzled.  The  court  refused 
to  order  a  verdict  for  the  defendant.  We  think  in  this  there  was 
no  error.  The  duty  which  the  law  cast  upon  the  keeper  of  a  mali- 
cious and  dangerous  domestic  animal  is  but  the  enforcement  of  a 
common  moral  duty,  binding  upon  all  men  ;  that  a  man  should  so 
keep  and  use  his  own  property  as  not  to  wrong  and  injure  others. 
The  formula  used  in  text  books  and  in  forms  given  for  pleadings 
in  such  cases,  '^  accustomed  to  bite,"  does  not  mean  that  the  keeper 
of  a  ferocious  dog  is  exempt  from  all  duty  of  restraint  until  the 
dog  has  effectually  mangled  or  killed  at  least  one  person.  But  aa 
he  is  held  to  be  a  man  of  common  vigilance  and  care,  if  he  had 
good  reason  to  believe,  from  his  knowledge  of  the  ferocious  naturo 
and  propensity  of  the  dog,  that  there  was  ground  to  api  rchend  that 
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he  would  nnder  some  circamstances  bite  a  person,  thea  the  daty 
of  restraint  attached  ;  and  to  omit  it  was  negligence.  Shearm.  k 
Kedf.  Negl.  231,  234;  Buckley  v.  Leonard^  4  Den.  500.  In  a  popn- 
lous  place  like  Burlington,  where  the  streets  are  full  of  all  kinds  of 
people,  —  children  sent  on  errands,  going  and  returning  from  school 
or  church,or  playing  by  the  wayside,  —  it  is  not  a  light  thing  that 
they  are  in  danger  of  being  torn  to  pieces,  as  was  this  plaintiff. 
Bogs  have  their  rights;  but  if  the  jury  found  this  dog  to  be,  as  de- 
scribed by  one  witness,  ^'  the  most  wickedest  kind  of  a  dog,"  as  we 
think  is  most  probable,  from  the  perusal  of  the  evidence,  then  his 
right  was  accurately  defined  by  Chief  Justice  Lee  in  Smith  v. 
Pdahy  2  Str.  1264 —  **  Such  a  dog  should  have  been  hanged  on  the 
first  notice  ;  the  safety  of  the  king's  subjects  ought  not  afterward 
to  be  endangered." 

II.  But  in  this  case  there  was  legitimate  evidence  tending  io 
prove  that  this  dog  had  not  only  the  propensity  but  habit  of  biting 
people,  and  that  known  to  the  keeper.  The  savage  and  vicious  na- 
tare  of  the  dog,  and  the  fact  that  he  was  kept  chained  and  mnzsled 
by  his  keeper  are  evidence,  and  as  Chief  Jnstice  Dbkio  said,  in 
Buckley  v.  Leonard^  supra^  ^*  strong  evidence  "  that  the  dog  wasr 
and  was  known  to  be  vicious,  and  that  the  safety  of  the  public  re- 
quired his  restraint. 

III.  The  apprehension  of  poison  from  the  bite  of  the  dog,  and 
the  fear  and  solicitude  as  to  evil  results  therefrom  —  all  pain,  an- 
guish, solicitude,  occasioned  by  the  bite  —  were  proper  matters  for 
consideration  by  the  jury  in  estimating  the  damages.  And  we  do 
not  think  the  chief  justice  erred  in  calling  the  attention  of  the 
jury  to  this  matter;  nor  does  the  verdict  indicate  that  the  jury  wera 
misled  by  the  manner  of  it. 

Judgment  affirmed. 

Note  bt  the  Rrportbr.— To  the  same  effect.  Rider  v.  White,  06  N.  Y.  64;  8.  c,  8  Ab. 
Rep  .000.  In  Mcmn  v.  Wetand,  81X  Penn.  St.  948,  it  was  held  that  the  owner'a  ImoiiMie 
that  the  dog  had  onoe  attacked  horsee  was  sufficient  to  chaige  htm  with  nottoe  of  that 
propensity.  The  court  said:  **The  plaintiff  in  error  was  charged  with  wrupgfully  aad 
negligently  keeping  dogs  of  a  ftooclouB  and  mischievous  nature.  It  was  aTerred  that  he 
knew  they  were  used  and  aocostomed  to  attack,  worry,  and  frighten  hones  aa  they  «er» 
driven  on  the  public  highway,  near  his  dwelling-house;  and  by  the  dogs'  repeCitioo  of  such 
en  act  the  injury  complained  of  was  caused. 

"  To  fasten  a  liability  on  him  it  was  neoossary  to  establish  the  Tlcioas  ohsrseterof  Us 
dogs,  and  his  previous  knowledge  of  that  character.  To  prove  the  former,  the  defendsst 
In  error  gave  evideaee  of  the  conduct  of  the  dogs  on  two  occasions.  At  one  time,  as  a 
team  was  passing  along  on  the  public  highway  the  dogs,  without  leaving  the  inefessieof 
their  master,  Jumped  against  the  bars  of  the  fence  at  the  roadside  with  sndi  foree  aad 
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▼ioleDce,  and  nttied  them  to  such  an  extent  as  to  frighten  the  hones,  thereby  caiuiiig 
them  to  8|>rlng,  break  the  doubletree,  and  run  for  several  rods.  The  other  act  was  of  a 
more  Ticioiis  character.  As  a  team  was  pa  wring  the  premises  of  the  plaintiff  in  error  his 
dogs  ran  out  into  the  road ;  one  of  them  barked  and  Jumped  ahead  of  the  hone  bo  as  to 
stop  It;  the  other  raised  himself  up,  put  his  paws  on  the  wagon,  barked  and  growled,  and 
seized  the  shawl  of  a  small  girl  who  sat  on  the  back  seat;  on  its  being  jerked  loose  from 
him  he  got  down,  but  both  dogs,  growling,  followed  the  team  some  three  or  four  hundred 
rods.  There  was  evidence  that  the  i^aintlff  in  error  had  notice,  before  the  injury  in  this 
case,  of  the  conduct  of  the  dogs  on  both  those  occasions. 

'*  Were  these  ftets  sufficient  to  submit  to  the  juiy  to  find  the  dogs  to  be  vicious  ai^ 
accustomed  to  attack  and  frighten  horses?  In  SmUh  v.  Pielaft,  2  Str.  ];M4,  It  was  said  by 
Las,  C  J.,  *  If  a  dog  has  once  bit  a  man,  and  the  owner,  having  notice  thereof,  keeps  the 
dog  and  lets  him  go  about,  or  lie  at  his  door,  an  action  will  lie  against  him  at  the  suit  of  a 
person  who  Is  bit,  though  it  happened  by  such  person^s  treading  on  the  dog*s  toes,  for  It 
was  owtog  to  his  not  hanging  the  dog  on  the  first  notice,  and  the  safety  of  the  king*s 
subjects  ought  not  afterward  to  be  endangered.*  So  In  Arnold  v.  iVortoii,  25  Conn.  02,  it 
was  held  that  fnll  and  satisfactory  proof  of  a  single  Instance  In  which  the  dog  had  pre- 
viously bitten  a  human  being,  and  of  the  owner*s  knowledge  thereof,  was  sufficient,  but 
that  the  force  of  such  testimony  would  depend  much  on  the  surrounding  circumstances. 

**  In  Kitiredge  v.  EtUotU  M  N.  H.  77,  evidence  of  notice  of  one  attack  by  a  dog  was  held 
sufllclent  to  chaxge  the  owner  with  all  Its  subsequent  acts.  In  Ijoomis  v.  Terry^  17  Wend. 
4911,  one  instance  seems  to  have  been  considered  sufficient.  One  attempt  of  a  bull  to  gore 
was  held  sufficient  In  Coekerham  v.  Nittm^  1 1  Ired.  260. 

**  We  think  one  instance  may  show  such  unmistakable  evidence  of  a  vicious  propensity 
as  to  make  the  owner  of  the  dog,  with  notice,  liable  for  any  subsequent  act  of  a  similar 
character.  The  gUt  of  the  action  for  the  subsequent  misconduct  of  the  dog  is  for  keeping 
H  after  knowledge  of  its  vicious  propensity.  May  v.  BurdtiU  9  Q.  B.  101;  Whedir  v. 
Brant,  98  Barb.  891.  It  thereupon  becomes  the  duty  of  the  owner  so  to  keep  his  dog  as  to 
guard  against  a  repetition  of  similar  misconduct.  He  Is  bound  to  secure  it  atall  events,  and 
Is  Hable  to  parties  afterward  Injured  if  the  mode  he  has  adopted  to  secure  It  proves  insof- 
fldent.  Wood  on  Nuisance,  $  TW;  Jones  v.  Plerry,  9  Esp,  488;  Jlfoaon  v.  KuLing^  19  Mod. 
99.  The  principle  on  which  this  rule  rests  was  held  In  Jfann  v.  iZeed,  4  Allen,  481,  to  be, 
that  a  ferocious  animal,  liable  to  do  Injury  to  men  or  property,  Is  a  nuisance,  and  that 
keeping  it  after  notice  of  such  liability  is  so  wrongful,  that  the  owner  is  chargeable  for  any 
neglect  to  keep  it  with  such  care  that  it  cannot  do  any  damage  to  a  person,  who,  without 
any  essential  fault,  is  injured  thereby. 

"The  same  rule  applies  with  reference  to  injuries  from  vicious  dogs  as  in  reference  to 
other  nuisances.  Wood  on  Kuisance,  $  766;  Fish  v.  Skuiy  91  Barb.  888;  HeMDe9  v.  McNO" 
mara^  100  Mass.  281;  MaraHi  v.  Jonea,  91  Vt.  878.  Hence  the  keeping  of  a  vicious  dog  near 
a  public  highway,  endangering  the  safety  of  persons  passing  thereon.  Is  a  nuisance,  operate 
ng  as  an  obstruction,  and  renders  the  person  knowingly  keeping  it  there  liable  to  Indlct- 
ment«  and  also  liable  to  an  action  in  favor  of  any  person  Injured  thereby.  Qranger  v. 
FindUsu*  7  Irish  C.  L.  Rep.  417 ;  Wood  on  Nuisance,  1 708. 

**It  is  said  in  $  808,  Id.,  knowledge  of  the  owner  that  his  dog  had  attacked  animals  of 
one  daas,  is  not  evidence  from  which  knowledge  may  be  Inferred  that  it  would  attack 
animals  of  another  class,  nor  that  It  would  attack  mankind.  But  In  Shearman  &  Redfleld 
on  Nei^igenoe,  the  rule  is  declared  to  be,  *  It  is  not  necessary  that  the  acts  of  agfiTession 
brought  to  the  notice  of  the  owner  should  be  precisely  similar  to  that  on  which  the  action 
against  him  is  founded,  but  they  should  Indicate  a  disposition  to  commit  I -i  juries  mb($tan- 
tially  like  those  which  form  the  basis  of  the  cause  of  action.^  This  is  believed  to  be  tht« 
true  rule  In  Its  application  to  domestic  animals.** 
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Statb  y.  Cham  PSAU. 

(62  vt.  sia.) 

Chiiminal  law — tor  —  nolU  protequL 

A  moOe  pnmqui,  entered  after  the  oommenoement  of  the  trial  but  baloie  vw- 
diet  hf  leave  of  ooart»  is  no  bar  to  a  aeoond  indictment  for  the 


CONVICTION  of  keeping  a  hoiiae  of  ill-fame.    The  opinion 
states  the  point 

E.  F,  BrtnonM  and  Robert  RoberiSy  for  respondent  The  with- 
drawal of  a  oriminal  case  on  trial  by  entry  of  noiU  prosequi,  though 
by  consent  of  the  court,  operates  as  an  acquittal.  1  Whart.  Crim. 
Law,  §  513  ;  Freem.  Judg.,  §  318;  Maunl  v.  StaiSy  14  Ohio,  295 ; 
State  Y.  McKee,  1  Bail.  651  ;  People  v.  Barrett,  2  Cai.  304 ;  United 
States  Y.  Shoemaker y  2  McLean,  114 ;  United  States  v.  Farring,  4 
Or.  C.  C.  465  ;  Oommontoealth  v.  Cooky  6  S.  &  R  577 ;  WrigU  t. 
State,  5  Ind.  290  ;  Weinzprpflin  y.  Staie,  7  Blaokf.  186;  RegnMs 
y.  State,  3  Kelly,  53  ;  Khck  y.  People,  2  Park.  676  ;  Morgan  t. 
State,  13  Ind.  215. 

H.  S.  Peck,  State's  attorney,  and  M.  R.  Tyler,  for  SUte. 

Vbazby,  J.  [Omitting  a  minor  point]  As  to  the  effect  of  a 
nolle  prosequi.  It  seems  the  rule  is  not  the  same  in  all  the  States. 
In  New  Hampshire  it  is  held  that  a  plea  of  autrefois  acquit,  made 
by  a  defendant  in  due  form  indicted  for  a  crime  or  misdemeanor, 
alleging  that  he  has  formerly  been  tried  and  acquitted  of  the 
offense,  would  be  good.  But  to  be  a  bar  the  acquittal  must  hare 
been  by  trial.  There  must  be  an  acquittal  of  the  offense  chai^ 
in  law  and  in  fact,  by  a  verdict  of  a  jury,  on  a  valid  indictment,  or 
by  some  competent  tribunal  that  has  jurisdiction  of  the  offiense. 
State  V.  Hodgkins,  42  N.  H.  474.  In  North  Carolina  a  noOe 
prosequi  does  not  amount  to  an  acquittal  of  the  respondent,  but  he 
may  be  again  prosecuted  for  the  same  offense.  State  y.  ThomioM, 
13  Ired.  256.  The  same  has  been  plainly  recognized  as  the  law  of 
this  State  where  the  court  has  had  occasion  to  allude  to  the  ques- 
tion. See  State  v.  L  S.  S.,  1  Tyl.  178  ;  State  v.  Roe,  12  Vt  93, 109. 
In  the  latter  case  Collambr,  J.,  says:  ''The  right  of  the  goTem- 
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ment  attorney  to  enter  a  nolle  prosequi  is  suspended  when  trial 
commences  to  the  jury.  After  that  the  power  is  to  bo  exercised 
only  by  permission  of  the  court  The  court  iu  granting  permission 
will  exercise  its  judicial  discretion.  If  the  case  appear  a  clear  one 
for  the  respondent,  the  court  will  not  give  the  permission,  as  he  is 
entitled  to  a  verdict  of  acquittal.  If  the  case  appear  against  the 
accused,  he  ^an  have  no  objection  to  a  nolle  prosequi  " 

The  judges  holding  the  present  term  understand  that  it  has  always 
been  the  universal  view  and  practice  of  the  judges  who  have  admin- 
istered the  taw  in  the  County  Courts  in  this  State,  that  a  nolle  prose-' 
qui  entered  at  any  stage  of  a  trial  before  verdict  by  order  of  the 
court  was  not  a  bar  to  another  indictment  for  the  same  offense.  This 
rule  so  long  recognized  as  the  law  and  followed  as  a  rule  of  practice 
in  the  County  Courts,  has  our  approval.  Neither  is  it  peculiar  to 
this  State.  See  cases  supra;  also  1  Whart.  Crim.  Law,  §§  513,  578, 
and  cases  cited  in  notes  ;  Hassell  v.  Nutt^  14  Tex.  260  ;  People  v. 
Goodwin,  18  Johns.  187;  Commonwealth  v.  Wheeler,  2  Mass.  172. 

Tie  result  is  that  the  respondent's  exceptions  are  not  sustained, 
and  she  takes  nothing  thereby. 

Exceptions  not  sustained, 

NoTB  BT  THS  RiPOBTKB.  —  Generally  a  noQe  pnrMieqrui,  entered  after  the  impanelling:  and 
•wearing of  the  juiy,  is  a  bar.  Whart.  Cr.  PI.,  {  447.  But  it  seemfl  otherwiae  where  the 
local  iHiactloe  aatborlaes  a  tiot.  pnw.  during  triaL  This  is  so  in  Connecticut,  StaU  t.  Qar* 
vey,  42  Conn.  288.  8o  In  Tat/Utr  v.  StaiCt  85  Tex.  07,  where  the  Jury  were  sworn,  and  after 
the  opening  argument,  a  luA.  proa  was  entered,  and  subsequently  a  new  indictment  was 
found,  on  account  of  a  misnomer  of  the  victim  of  the  homicide,  in  the  first  indictment. 

The  court  said :  *  *  The  defendant  now  claims  that  he  had  once  been  put  in  jeopardy  for 
the  same  offense,  and  that  by  the  provision  of  the  Constitution  of  the  United  States  and 
that  of  this  State,  he  cannot  now  be  legaUy  tried  upon  the  charges  in  this  indictment. 
Tliat  clause  of  the  Constitution  which  declareSi  in  effect,  that  no  person  shall  be  subject, 
for  the  same  offense,  to  be  twice  put  in  Jeopaidy  of  life  or  limb,  was  carefully  considered 
by  this  court  at  the  last  term,  in  the  case  of  MomLy  v.  Siaie^  in  which  we  held  that  the 
daiise  of  the  Oonstltution  referred  to  has  '  reference  to  the  trial  and  verdict,  and  that  no 
person  can  legitimately  claim  an  exemption  from  a  second  trial  under  this  maxim,  unless 
he  has  once  been  tried  by  a  lawful  Jury,^upon  a  good  indictment,  and  acquitted  or  con- 
vlcCed. '  We  have  carefully  reviewed  that  case,  and  the  authorities  there  cited,  in  connec- 
tion with  i4>pellant's  brief  In  this  case,  and  are  still  of  the  opinion  that  the  question  dis- 
cussed with  80  much  seal  and  abOity  by  counsel  for  the  appellant  was  there  correctly  set- 
tled upon  the  weight  of  authority.  And  thou^  Mr.  Bishop  in  his  valuable  work  on  Crim- 
inal Law  seems  to  entertain  a  somewhat  different  view,  yet  he  admits  that  there  are  many 
exceptions  to  his  apparently  rigid  rule  (I  Bishop's  Crim.  Law,  661  to  668,  inclusive),  and  even 
enumerates  many  instances  where  a  party  may  be  subjected  to  another  trial  after  the 
cause  has  been  submitted  to  a  Jury.  And  herein,  it  is  believed,  he  recognised  the  true  rule 
adopted  by  Chancellor  Kent  and  Justice  Stort,  that  a  sound  discretion  must  of  necessity 
be  left  to  the  Judge  trying  the  case  to  discharge  the  Jury  from  giving  a  verdict,  '  whenever 
tiiere  is  a  manifest  necessity  for  the  act,  or  the  ends  of  public  Justice  would  be  defeated.* " 

iimflar  questions  have  been  determined  in  recent  cases.    In  SteiU  v.  Bwr^  81  La.  Amu 
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410,  it  was  held  that  where  on  huUctment  for  murder  the  priaoner  Is  ooarlcted,  sad  ol^ 
tains  a  new  trial,  a  nol.  jttos.  maj  be  entered  as  to  the  charge  of  mnrder,and  a  newiadlct' 
ment  may  be  prepared  for  manslaughter.  The  oourt  said:  *'But  when  the  Indfctmsar 
ooutains  but  one  count,  and  that  is  for  murder,  and  the  State  entersa  noL  pros,  as  to  tfast, 
can  the  prisoner  be  tried  for  manslaughter  under  that  indictment?  This  was  the  grooad  of 
the  motion  in  arrest  of  judgment.  It  is  well  settled,  that  a  wd.  prott ,  and  a  coBseqacnt 
discharge  of  the  prisoner,  is  not  a  bar  to  a  future  indictment  for  the  same  offense.  Com. 
▼.  Wheeler,  <  Mass.  m;  Lindtiayr,  Com,  2  Va.  Cas.  845;  Wortham  r.  Onn.,  S  Rand.  &$ 
8o  where  there  are  tvro  or  more  counts,  one  for  instance  charging  murder,  and  aaotfaar 
charging  manslaughter,  a  noi,  pros,  of  the  first  will  not  bar  a  prosecution  on  the  seoood  or 
other  count.  Com.  t.  Briogt,  7  Pick.  177 ;  Onn,  ▼.  Tuck,  90  id.  964 .  So  again,  where  on  ss 
indictment  for  murder  the  prisoner  Is  convicted  of  manslaughter,  and  a  new  trial  is  ob- 
tained, the  prosecuting  attorney  maj  enter  a  ntjL  pros,  as  to  the  char^  of  mnrder,  sad 
prefer  a  new  indictment  tor  manslaughter.  State  v.  Horrubtf^  8  IU>b.  5S3.  But  neither  of 
these  enunciations  fits  the  present  case.  There  was  but  one  count ,  and  there  was  no  snb> 
sequent  or  new  indictment,  and  the  nol.  prm.  was  as  to  the  sole  offense  charged  ia  the 
single  count. 

*'  We  have  found  but  two  cases  where  the  ruling  may  be  argued  as  applicable  to  the  one 
now  before  us.  It  has  been  held  in  Tennessee ,  that  where  a  party  is  charged  with  a  fdoa- 
ious  assault,  and  a  nM.  pros,  is  entered  as  to  the  felony,  it  operates  a  discharge  of  the 
assault.  In  that  case,  the  defendant  was  indicted  for  an  assault  with  intent  to  comnit 
murder.  The  attorney-general,  with  the  assent  of  the  court*  entered  a  nol.  prw.  as  to  the 
felony,  and  the  accused  was  sentenced  for  the  lesser  offense .  The  court  said :  *  We  are  of 
opinion  that  the  noQe  pmw^i  discharged  the  defendant  altogether  from  the  aocoastloa. 
There  is  but  one  count  in  the  indictment,  and  that  count  charges  a  felonkKis  ssmsnlt  It  is 
true,  by  the  statute,  the  Jury  might  have  acquitted  the  defendant  of  the  felony,  and  fooad 
him  guilty  of  an  assault  only,  but  it  does  not  follow  that  a  notte  prose^vf  as  to  the  fBloaj 
can  be  entered,  and  the  party  still  remain  under  the  chaige  in  the  indictment  for  aa  ss- 
sault.  It  Is  like  the  case  of  a  cthaige  for  murder,  when  the  party  may  be  found  gniltr  of 
mandaughter  only ;  or  the  charge  for  robbery  when  he  may  be  found  guilty  of  lanxsj. 
The  charge  of  the  greater  offense  includes  the  less,  and  the  juiy  might  find  the  party  goBtf 
of  the  less,  and  acquit  him  of  the  greater;  but  If  the  charje  for  the  greater  be  wlthdrsva, 
the  charge  for  the  less  offense  necessarily  goes  with  it,  because  by  the  law  the  less  offleoKii 
charged ;  not  because  the  words  of  the  indictment  are  appropriate  to  charge  the  offensN  bat 
because  in  legal  contemplation,  the  less  offense  is  charged  in  an  indictmettt  for  a  gresier; 
and'  hence,  when  the  chance  as  it  stands  in  the  indictment  Is  withdrawn,  there  is  notbiBS 
left  upon  which  to  try  the  defendant .  It  will  not  do  to  sajr,  that  the  diarge,  oonstltated  I7 
the  words  of  the  indictment,  may  be  withdrawn,  and  the  legal  idea  of  the  inferior  offeaw 
may  be  retained,  upon  which  to  try  the  defendant.  Take  the  indictment  for  mnrder,  aad 
let  a  nol.  pros,  for  the  murder  be  entered.  Cun  th!<)  In  done,  and  the  legal  idea  of  naa- 
slaughter  remain  as  a  charge  upon  which  to  put  tlie  party  on  his  trial?  We  think  aot. 
How  shall  he  be  arraigned,  and  to  what  shall  he  plead?  Not  to  an  indictment  for  niBrder. 
because  that  is  no  longer  in  force  against  him  ;  and  yet  no  indict  mtnit  ezista  hot  the  oas 
charging  him  with  murder,  as  the  grand  Jury,  in  finding  a  trtie  bill,  necessarily  And  the  la* 
ferior  offense  also.  It  would  be  competent,  perhaps,  for  the  attorney-general,  wHk  tho 
assent  of  the  court,  to  strike  out  the  words  that^arge  the  malioe  and  faloqy,  leaving on^ 
such  as  would  charge  the  Inferior  offense.  But  In  that  case,  there  would  be  a  sobslstiag 
indictment,  upon  which  the  party  might  be  arraigned  and  tried.  It  is  suppssed  tbeeourae 
pursued  is  mibstantlally  the  same  thing.  We  do  not  think  so.*  BrWtOn  v.  SMe.T 
Humph.'  IfiO. 

*'  The  Other  ease  \h  from  New  York.  The  indictment  was  tor  rape,  and  eontalned  Isa 
one  count.  The  court  said :  *  The  entry  on  the  record  of  a  nntte  pnmqui  Is  an  act  br  wtdch 
the  pmsectition  de<«larp8  it  will  proceed  no  further  with  the  indictment,  or  with  that  piit 
of  it  specified  in  the  order.  Its  effect  is  to  put  the  prisoner  without  day  to  1 
if  to  the  whole,  entitles  him  to  a  discharge  from  arrest,  unless  held  for 
the  entry  does  not  operate  as  an  acquittal  A  tuiOf.  prrNvquf  may  be  to  th^  wtnle  Mk^ 
ment,  or  to  the  whole  of  any  one  or  mors  of  several  counts,  but  caimot  oe  to  a  pait  of  ssf 
i%  thewfora  when  a  noOt  yirMS9iilia  entered  to  a  part  of  an  indtccmeBt' 
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ins  a  idiigle  count,  it  operates  upon  the  whole  indictment,  and  entitles  the  prisoner  to  his 
4ll9efaai!i^  unless  held  for  further  Indictment. '    People  ▼.  Porter^  4  Park.  SM. 

"This  case  differs  from  both  of  those,  in  that  there  had  been  a  previous  trial  on  the 
chaise  of  murder,  and  a  conviction  under  It  of  manslaughter,  which  Is  a  bar  to  a  future 
prosecution  for  murder,  because  a  conviction  of  the  less  offense  is  virtually,  by  way  of 
estoppel,  an  acquittal  of  the  greater,  or  stating  it  in  another  form,  when  the  major  and  the 
minor  offense  are  together  before  the  Jury,  the  defendant's  conviction  of  the  minor  offense 
Is  an  acquittal  of  the  major,  and  is  a  bar  to  further  prosecution  of  the  major.  Whart. 
Grim.  Law,  $$  560,  S08.  When  therefore  the  State's  attorney  entered  a  noOe  proeeguf  as  to 
the  charge  of  murder,  he  used  a  form  of  words  not  strictly  accurate.  The  Juiy  had  ac- 
quitted on  that  charge,  and  the  State  could  no  longer  prosecute  it  because  of  that  verdict 
A  noUs  pnMeQtti  was  not  to  be  entered  as  to  a  charge,  of  which  there  was  already  an  ac- 
quittal. The  prosecuting  officer  substantially  recognized  that  the  verdict  of  aequittal  had 
•ellmtnated  from  the  indictment  the  charge  of  murder,  w^en  ho  announced  that  the  prisoner 
-could  not  again  be  tried  for  that  crime,  and  as  the  indictment  for  murder  contains  by  legal 
intendment  a  charge  of  manslaughter,  he  virtually  announced  merely  that  he  was  proceed- 
ing for  the  minor  offense,  when  he  incorrectly  said  that  he  would  enter  a  nolte  prowqui  as 
to  the  major.  It  is  on  the  theory  that  the  charge  of  the  greater  crime  includes  the  lesser, 
that  modem  statutes  have  expressly  allowed  the  conviction  of  the  lesser,  although  the  in- 
-dictment  contains  no  words,  apt  to  express  such  lesser  crime.  The  court  of  Tennessee  sug* 
geet  that  the  prosecuting  officer  might  strike  out  the  words  charging  malice  and  felony, 
leaving  only  such  as  would  charge  the  inferior  offense,  as  in  that  case  there  would  be  a  sub- 
-slsting  indictment.  In  our  case  the  verdict  of  conviction  of  the  lessor  offense  had  estopped 
the  State  from  proceeding  for  the  greater,  but  it  had  not  quashed  the  indictment,  nor  did 
it  cyperate  as  a  bar  to  a  second  prosecution  for  the  lesser,  the  ilrst  trial  having  been  decreed 
to  be,  in  law,  no  trial  thereof.  '* 

In  Wdfker  v.  State,  61  Ala.  80,  it  was  held  that  where  nolle  proMqui  was  entered  on  one 
•count  before  a  jury  was  impanelled,  and  acquittal  was  had  on  others,  a  new  Indiotmeat 
was  valid  for  the  matter  in  the  first  count. 

See  Lee  v.  Sf at«, 96  Ark.  200 ;  b.  C,  7  Am.  Rep.  611 ;  iHate  v.  Smith,  49  N.  H.  196;  8.  a» 
S  Am.  Bep.  480. 
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Carrier  —  eaniraet  —  reeeipi  —  ctmneotiTtg  carrier. 

The  plaintiiT  intrusted  to  defendant,  a  common  carrier,  a  parcel  addressed  to 
a  point  beyond  the  tennination  of  its  •  route.  The  defendant's  agent  told 
plaintiff  that  defendant  conld'  not  bill  beyond  its  own  route,  bat  at  his  re- 
quest, reoeWed  the  charges  through,  and  delivered  to  plaintiff  a  receipt  con- 
taining a  clause  limiting  its  liability  to  its  own  route.  The  plaintiff  being 
onable  to  read,  the  defendant's  agent  read  the  receipt  to  him,  omitting  the 
limitation  clause.  Tlie  defendant  had  no  special  business  relations  with  the 
connecting  carriers,  but  was  accustomed  to  deliver  and  receive  parcels  and 
paj  and  receive  charges  to  and  from  them.  The  parcel  was  delivered  to  the 
connecting  carriers  and  lost  by  them.  HM,  that  the  plaintiff  could  main- 
t&in  no  action  against  the  defendant    (J3ee  tufU,  p.  761.) 

ACTION  against  an  express  company  for  money  intrnsted  to  it 
for  carriage,  and  lost     The  money  was  delivered  at  East 
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Berkshire,  addressed  to  Jericho.  The  defendant's  rente  terminated 
at  Essex,  where  there  was  a  stage  connection  with  Jericha  The 
defendant's  agent  notified  the  plaintiff  that  it  conld  bill  only  to 
Essex,  bat  at  his  request  received  the  charges  for  carriage  to  Jericho, 
and  gave  him  a  receipt,  conditioned  that  defendant  should  not  be 
liable  beyond  Essex.  The  plaintiff  was  unable  to  read,  and  defend- 
ant's agent  read  the  receipt  to  him,  omitting  this  condition.  De- 
fendant deliyered  the  parcel  to  the  stage  company  at  Essex,  paying 
the  charge  from  Essex  to  Jericho.  The  package  was  lost  while  in 
the  care  of  the  stage  company.  There  was  no  contract  or  business 
arrangement  between  defendant  and  the  stage  company,  except  that 
by  custom  defendant  received  parcels  for  places  beyond  its  route, 
and  if  prepaid,  paid  the  connecting  carrier  its  portion,  and  if  not 
prepaid  charged  its  own  part  to  the  connecting  carrier,  who  collected 
at  the  destination,  and  paid  it  over,  and  in  like  manner  received 
parcels  from  the  stage  company  for  carriage.  The  plaintiff  had 
judgment  below. 

Noble  <6  Smith  and  C.  W,  Porter,  for  defendant 

H.  0.  Adams  and  D.  O.  /brman,  for  plaintiff.  The  contract  was 
to  carry  through*  Weed  v.  Saratoga  £  Schenectady  Kailroad  Oo^  19 
Wend.  534;  Caryy.  Cleveland  £  Toledo  i^t/raoe/ Co.,  *^9  Barb.  36; 
Baltimore  &  Philadelphia  Steamboat  Co.  v.  BrotDUj  54  Penn.  ^i- 
77  ;  Illinois  Central  Railroad  Co.  v.  Johnson,  34  111.  389  ;  OuUs  v. 
Brainerdy  42  Vt.  566 ;  s.  c,  1  Am.  Eep.  353.  The  omission  to 
read  to  the  plaintiff  that  part  of  the  receipt  that  limited  the  defend- 
ant's liability  was  in  legal  effect  a  fraud.  King  v.  Woodbridge,  34 
Vt.  565.  There  is  nothing  to  show  assent  by  the  plaintiff  to  the 
limitation  expressed  in  the  part  not  read,  but  the  contrary.  Ook 
V.  Goodwin,  19  Wend.  251 ;  Perry  v.  Thompson,  98  Mass.  249. 

The  cases  in  which  the  contract  is  for  carriage  through  are  un- 
like this.  See  Root  v.  Gh'eat  Western  Railroad  Co.,  45  N.  T.  534; 
Reed  v.  United  States  Express  Co.,  48  id.  462 ;  s.  c,  8  Am.  Bep.  561; 
^tna  Insurance  Co.  v.  Wheeler,  49  Nl  Y.  616 ;  Lamb  v.  Camim 
S  Amboy  Railroad  Co.,  46  id.  271 ;  s.  c,  7  Am.  Rep.  327. 

Veazey,  J.  It  has  been  repeatedly  decided  in  the  Americia 
courts  that,  in  the  absence  of  special  contract,  common  carriers, 
including  express  companies,  receiving  parcels  marked  to  a  point 
beyond  their  own  route,  and  having  no  special  business  relations 
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urith  other  carriers^  are  only  responsible  as  commoa  carriers  to  the 
end  of  their  own  route^  uud  the  safe  and  seasonable  delivery  to  the 
Buooeediug  carrier  in  the  direction  of  the  transportation.  2  Kedf. 
Bailw.^  §  154;  £dw.  Bailm.,  §578 ;  Nutting  v.  Connecticut  River  Rail" 
road  Co.,  1  Gray,  502  ;  Root  v.  Great  Western  Railroad  Co,,  45  N.  Y. 
524;  Railroad  Co.  v.  Manufacturing  Co.,  16  Wall.  318,  324.  In  Morae 
V.  Brainerdy^l  Vt.  550,  Chief  Justice  Pierpoint,  after  referring  to 
the  English  rule,  says  :  ^'But  in  this  country  the  rule  established 
in  most  of  the  States  is,  that  the  company  is  liable  for  injuries  that 
occnr  beyond  the  termination  of  their  own  road,  only  when  they 
stipulate  to  deliver  the  property  at  a  point  beyond,  and  that  is  the 
extent  to  which  the  decisions  in  this  State  have  as  yet  gone,  and  is 
as  far  as  we  are  now  disposed  to  go."  Farmers  di  Mechanics^  Bank, 
V.  Champlain  Transportation  Co.,  23  Vt.  186,  209.* 

The  plaintiff  seeks  to  recover  in  this  cases,  not  by  an  attack  of  this 
rule,  but  upon  the  claim  that  there  was  a  special  contract  by  the 
defendant  to  carry  the  package  through  and  deliver  it  to  the  con- 
signee ;  and  that  this  is  evidenced  by  the  receipt  given  to  the  plaint- 
iff, and  that  the  defendant  is  precluded  from  showing  by  parol 
any  thing  to  vary  this  contract. 

There  is  no  claim,  and  upon  the  facts  found  by  the  referee  no 
ground  of  claim,  that  the  defendant  fraudulently  misled  or  at- 
tempted to  mislead  or  deceive  the  plaintiff,  when  he  delivered  the 
package  for  transportation.  This  suit  is  an  action  on  the  case 
against  the  defendant  as  a  common  carrier  for  its  negligence  and 
failure  to  transport  and  deliver  this  package  of  money  according 
to  said  special  undertaking,  with  a  count  in  trover.  The  receipt 
constituting  the  alleged  contract  contained  this  provision  :  ''To  be 
forwarded  to  destination  at  our  risk  so  far  only  as  our  route  ex- 
tends. *  *  *  In  no  event  to  be  responsible  except  as  forward- 
ers," It  also  contained  the  names  of  the  railroads  constituting  its 
routes.  The  point  of  destination  of  the  package  was  not  on  any 
of  its  routes.  The  plaintiff  sought  before  the  referee  and  now  seeks 
to  have  this  receipt,  which  he  claims  is  a  contract  m  writing,  var- 
ied by  striking  out  or  disregarding  the  part  limiting  the  liability 
of  the  defendant,  on  the  ground  that  that  part  was  not  read  to  the 
plaintiff,  which  fact  he  proved  by  parol.  He  asks  to  have  the  re- 
ceipt construed  in  the  light  of  his  parol  evidence,  but  claims  that 

•Compare  N.  A  C.  A.  Co.  t.  Sproyberry,  8  Baact.  341;  a.  c.,  86  Am.  (Rep.  705.  as  to  perv 
tojnries. 


760  VERMONT, 


Hadd  T.  United  States  and  Canada  EzpreM  Company. 

the  explanations  of  the  defendant  must  be  excluded.  But  without 
reference  to  this  inconsistency,  we  think  there  is  nothing  in  tbU 
case  to  take  it  outside  of  the  well-established  rule  in  this  State  that 
simple  receipts  not  under  seal  are  open  to  explanation  by  parol 
evidence  ;  and  that  the  evidence  received  by  the  referee  as  to  what 
took  place  between  the  plaintiff  and  defendant's  agent,  Paul,  when 
the  money  was  delivered  to  the  latter,  was  properly  received.  The 
case  much  relied  on  by  the  plaintiff,  the  BaUimore  &  PhilaMphia 
Steamioat  Co.  v.  Browfij  54  Penn.  St  77,  is  a  direct  authority  to  the 
extent  that  such  a  receipt  as  this  may  be  explained  by  parol. 

In  the  light  of  this  evidence  it  seems  plain  to  us  that  the  only 
undertaking  assumed  by  the  defendant  or  that  the  plaintiff  had  a 
right  to  understand  was  assumed,  was  to  transport  and  deliver  the 
package  to  the  stage  line  at  Essex  Junction.  Paul  told  the  plaint- 
iff he  could  bill  it  only  to  that  place,  because  the  defendant's  route 
only  extended  to  that  place.  What  was  said  and  done  about  pay- 
ing for  the  transportation  beyond  there  fairly  indicated  that  the 
defendant  was  to  assume  nothing  beyond  that  point  There  was 
no  business  arrangement  between  the  defendant  and  the  proprietors 
of  the  stage  line  in  relation  to  carrying  express  matter.  The  cas- 
tom  between  them  in  this  respect  was  not  such  as  to  affect  either 
company's  liability  to  patrons  for  the  acts  of  the  other.  The  case 
is  plainly  distinguishable  from  Morse  v.  Brainerd,  41  Vt  550, 
where  there  was  a  business  arrangement  entered  into  between  the 
several  roads  constituting  a  continuous  line.  In  2  Bedf.  Bailw. 
107,  the  author  says  :  ''Express  companies  have  generally  been  held 
responsible  only  for  the  transportation  to  the  end  of  their  own  line, 
and  careful  delivery  to  the  next  company  upon  the  route  most  di- 
rect to  the  destination  of  the  parcel,  with  proper  directions  to  the 
carrier  to  whom  the  parcel  is  successively  delivered.  And  it  has 
been  said  that  where  the  goods,  in  such  cases,  are  delivered  to  the 
carrier,  marked  for  a  particular  destination,  without  any  speeiBc 
instrnctions  in  regard  to  the  transportation  more  than  what  is  to  be 
inferred  from  the  marks  on  the  package,  the  carrier  is  only  bound 
to  transport  and  deliver  them  according  to  the  established  usage  of 
the  business,  whether  that  be  known  to  the  consignee  or  nof^ 

The  plaintiff  claims  that  the  omission  by  Paul  to  read  to  the 
plaintiff  the  words  in  fine  print  in  the  receipt,  to  the  effect  that  the 
defendant  assumed  no  risk  except  over  its  own  route,  was  in  legal 
effect  a  fraud  upon  the  plaintiff,  though  it  may  not  have  beenao 
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intended  ;  and  he  cites  King  v.  Woodbridge,  34  Vt.  565.  That 
<ia8e  affords  no  aid  in  this  one.  They  are  dissimilar  in  facts  and 
•questions  involved.  Moreover,  there  is  no  ground  for  application 
in  this  case  of  the  principle  discussed  by  the  learned  judge  in  that 
one,  because  the  obligations  of  the  defendant  here  were  the  same 
as  they  would  have  been  without  that  part  being  in  the  receipt 
which  Paul  omitted  to  read.  It  was  only  the  incorporation  of  such 
limitation  of  liability  as  would  have  existed  without  it.  The  omis- 
sion to  read  it  was  simply  the  omission  to  read  that  which  was  of 
no  consequence  in  the  receipt  so  far  as  it  affected  the  obligations  or 
rights  of  the  parties.  But  if  this  were  otherwise,  the  plaintiff  was 
not  deceived  or  injured  by  such  omission,  because  Paul  told  the 
*  plaintiff  that  the  defendant's  route  only  extended  to  Essex  June- 
tion  and  that  he  could  bill  the  package  only  to  that  point.  Wo 
think  the  plaintiff  was  fairly  informed  of  what  the  defendant 
undertook  to  do. 

Judgment  revertfed^  and  judgmeni  for  the  defendant  to  recover  tie 

'COSt'i, 

Note  bt  thk  Repootkr.— In  Stewart  r.Terre  Haute  and  Ind.  R.  Cr>.|  United  States 
Cfxeuit  Court,  East  District  of  Missouri,  October  1, 1880, 10  Rep.  618,  it  ^as  held  that  in  the 
absence  of  a  special  contract,  a  common  carrier  is  liable  to  the  extent  only  of  his  own 
-liiie,  and  for  safe  delivery  to  the  next  carrier.  The  court  said  :  '*  In  the  present  case  the 
•question  is  whether  a  special  contract  on  the  part  of  the  defendant  to  carry  throujch 
to  Buffalo  is  established  by  proof  that  the  cattle  were  delivered  to  defendant,  that  its 
agent  knew  of  their  destination,  and  that  he  named  the  price  to  be  charged  for  carrying 
through  to  Buffalo,  the  price  having  been  paid  at  the  end  of  the  route,  and  to  the  last 
•carrier.  The  fact  that  the  defendant  gave  the  through  rate  with  knowledge  of  the 
point  of  destination  is  most  relied  upon  by  plaintiff.  Ordinarily,  men  contract  with 
reference  to  the  use  or  disposition  of  their  own  property,  and  do  not  undertake  to  control 
that  of  others.  It  fc^ows,  I  think,  that  a  contract  by  which  one  carrier  agrees  to  carry 
freight  over  a  railroad  belonging  to  and  under  the  control  of  another,  being  out  of  the 
usual  course,  must  be  established  by  something  more  clear  and  definite  than  by  proving 
•the  fact  that  such  carrier  has  named  a  through  rate .  It  is  commonly  known  that  it  Is  the 
duty  of  a  railroad  agent  to  inform  himself  and  advise  all  inquirers  as  to  the  rates  of  fare 
.and  freight  to  distant  points,  and  it  would  be  a  hard  rule  that  would  make  the  giving  of 
this  information  equivalent  to  an  agreement  to  carry  to  all  such  distant  points.  If  It  had 
4ippeared  in  evidence  that  there  was  an  arrangement  between  the  several  lines  comprising 
the  through  route,  by  which  each  was  tho  agent  of  all  the  others  to  solicit  and  ship  freight 
over  the  combined  through  line,  the  case  would  have  been  very  different,  and  I  think  that 
such  proof  would  have  been  sufficient  to  make  out  a  prima  facie  case  for  the  plaintiff- 
This  for  the  reason  that  in  such  a  case  each  of  the  several  companies  may  be  regarded  as 
operating  the  whole  line  as  if  it  was  Its  owner,  and  therefore  its  contracts  would  be  pn^- 
smned  to  run  to  the  destination  of  the  freight  anywhere  upon  such  line ,  unless  the  cont  mrr 
.^oold  appear.  But  in  the  absence  of  any  further  showing,  the  naming  of  the  through 
rate  and  knowledge  of  the  destination  of  the  freight  are  not  enough."  This  is  the  ordinary 
American  ruling,  and  Is  supported  by  the  following  authorities  and  later  ones  in  the  same 
States.  BaUroad  Co.  v.  ManufaetuHng  Co. ,  16  Wall.  318 ;  Nutting  v.  R.  Co,,  I  Gray,  602  ; 
S.  Co.  ▼.  Berry,  68  Penn.  St.  872;  Boot  v.  Ji.  C0.»  45  N.  Y.  624  ;  Convene  v.  Tran8porUU4om 
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Co. ,  o3  CoDU.  166  ;  Perking ▼.  R.  Gj.,  47  Me.  573 ;  Dank  v.  Trantportaium  Cto.,  Si  Vt  909; 
IHtUburu^  etc,  R.  Co,  ▼.  Ifortou,  61  Ind. ft84  ;  s.  c,  S8  Am.  Rep.  6tt ;  £zprwi  Go.  ▼.  Riak^ 
24lQd.  40S;  ifciriaauT.ii.Oi.,  16  Mich.  79  ;  Hoagiattd  ▼.  12.  Cd^  80  Jlo.4U;  Bott.  oatf 
Ofi(o  R.  Co.  V.  Sehumaker,  S9  Md.  176  ;  IrUh  v.  iZaanxid,  10  Minn.  876  ;  s.  c,  l8Aia.fte|iL 
840;  Grautfard  t.  B.  Jiuoe.,  51  Miss.  222 ;  a.  c  34  Am.  Bep.  686 ;  Phmip* ▼.  Roiiwad, ?l 
N.  C.  284.  In  Gray  ▼.  Jocfcuon,  51  N.  U.  0;  12  Am.  Rep.  1,  the  agreement  was beki  tobea 
question  of  fact,  and  where  there  watt  no  agreement  for  liability  bejond  the  carrier's  ova 
Ime  there  was  no  liability  beyond.  0ut  In  Mobiie  and  Oirard  R.  Co.  ▼.  Ctrpelawh  ^  Ak. 
625 ;  86  Am.  Rep.  13,  the  carrier  was  held  liable  for  delivery  at  the  dtastinatioa,  ena 
beyoud  his  own  line,  unless  he  expressly  limits  his  liability.  This  is  the  Engttsh  doctrioe. 
founded  on  Mtuehamp  v.  Ry.  Co.,  8  M.  ft  W.  481,  and  followed  in  thia  country  in  JU.  VewL 
R.  Oi.v.Cop0iaiul,84I]1.88S;  BrieR.  Co.  v.  WHeor,  84 id.  880;  a.c  ,  25  Am.  Rep.  4U; 
Carter  t.  Ptefc,  4Sneed,  208 :  AngU  v.  RaHroad^  9 Iowa,  487 ;  BenneUy,  FOmw,  1  Fta. 
408;  J9rac^ord  T.  Railroad,  7  Rich.  901;  MoOierr.  South,  Ex.  Co.,  SB  Oa.  87:  Naikm 
LocH  Co.  Y.  RaUroaA,  48  N.  H.  889 ;  &  c,  8  Am.  Rep.  9«.  See  Hutchinson  on  Ovrtas, 
U  146-100.  Mr.  Lawson  says  (Oont.  oC  GsrrierB,  $  810),  «« the  aigmoentB  of 
as  well  as  justioe  are  in  favor  of  the  English  rule." 


Hayward  v.  Barker. 

(fie  Vt.  480.) 

Marriage  —  deserted  teifl^e  earUractfor  neeeeeofriee  —  promiee  after 

A  note  giyen  by  a  wife  whose  husband  has  deserted  her,  while  living  apart 
from  hi  oil  for  neeessaries  used  by  her  in  her  own  support,  is  void,  and  her 
promise  to  pay  it,  made  after  her  divorce  and  before  her  remarriage,  is 
without  oonsideration  and  invalid.    {See  nate,p,  764.) 

ASSUMPSIT  for  groceries  and  other  aecessaries  supplied  to  ihe 
defendant  while  married^  but  deserted  and  living  apart  from 
her  husband,  and  used  by  her  in  her  own  support  She  afterward 
obtained  a  divorce,  gave  her  note  for  the  goods,  and  still  later  re- 
mariied .  After  her  divorce  and  before  her  remarriage  she  promised 
to  pay  the  note.     The  plaintiff  had  judgment  below. 

«7.  B.  Phelps,  for  defendants. 

(7.  C.  Baker,  for  plaintiff.  When  divorced  the  wife  became  com- 
petent to  contract.  The  promise  then  made  had  a  moral  consid^s* 
tion,  and  that  consideration  was  sufficient  An  action  might  havo 
been  maintained  on  that  promise  before  her  remarriage.  Barbw 
Y.Smith,  4  Vt  139;  Glass  v.  Beach,  5  id.  172;  Booths  v.  Mt^ 
rick,  36  id.  681.  An  action  may  therefore  be  sustained  sigainst 
her  and  her  husband.    Schoul.  D091.  ReL  69 ;  Cole  v.  Shurtl^$^^ 
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Vt  311.     And  jee  Prescott  v.  Fishery  22  111.  390 ;  Nelson  v.  Searle^ 
3  Jnr.  290.  • 

Babrbxt,  J.  Whether  this  suit  can  be  maintained  depends  on 
the  legal  quality  and  force  of  the  promise  made  by  the  wife  after 
her  divorce  from  her  first  husband,  and  while  sole,  before  marrying 
her  present  husband,  the  co-defendant  in  this  case.  The  property 
for  the  payment  for  which  she  made  the  promise  while  so  sole  had 
been  sold  to  her  while  under  coverture  with  her  former  husband. 
If  that  promise  so  bound  her  that  an  action  could  have  been  main- 
tained upon  it  against  her  before  marrying  her  present  husband, 
then  this  action  can  be  maintained  against  her  and  said  husband. 
Otherwise  it  cannot  be  maintained.  It  is  agreed  that  any  contract 
or  promise  she  made  when  she  procured  the  property,  to  pay  for  ity 
was  wholly  void  in  law,  and  not  enforceable  in  any  way  or  at  any  tic:e. 
But  it  is  claimed  that  a  moral  obligation  sprang  from  the  receiving 
of  the  property  as  upon  a  purchase,  which  constituted  a  legal  and 
valid  consideration  for  the  alleged  promise  made  while  she  was  af- 
terward sole,  and  that  promise  became  an  actionable  conti'act. 

The  moral  obligation  spoken  of  in  the  cases  as  being  a  sufficient 
consideration  to  maintain  an  express  promise,  is  always  in  reference 
to  and  springing  from  a  transaction  or  a  subject  as  to  which  the 
party  at  the  time  already  made,  or  was  capable  of  making,  a  con- 
tract that  would  not  be  void.  In  Barlow  v.  Smithy  4  Vt.  139,  the 
subject  of  moral  obligation  was  not  involved.  It  was  a  case  upon 
an  express  promise  in  writing  that  showed  no  consideratiou  on  its 
face,  and  no  subject  for  any  antecedent  moral  obligation  v.as  c  hiimed 
to  exist.  The  remarks  of  Judge  Baylies  on  the  subjvL'  of  moral 
obligation  as  a  consideration  were  oii/^r.  Yet  all  his  illustrations 
fall  within  the  assertion  above  made.  In  Olass  v.  Beachy  5  Vt  172, 
there  was  a  legal  consideration  for  the  promise,  which  was  continuing 
and  operative  at  the  time  the  promise  alleged  in  the  declaration  was 
made.  So  it  was  not  even  the  case  of  a  past  consideration.  In 
Boothe  v.  Fitzpairichy  36  Vt.  681,  there  was  a  subject-matter  and 
competent  parties  for  the  making  of  a  valid  contract,  at  the  time 
the  consideration  was  accruing,  by  the  keeping  of  the  beast  for  ilio 
benefitof  the  defendant  by  the  plaintiff.  If  such  keeping  hiul  boon 
by  the  request  of  defendant,  there  would  have  been  a  contract  u[)ou 
a  present  legal  consideration  for  the  promise  which  the  law  would 
haye  implied.     The  express  promise  in  that  case  was  h(M   !:>  be 
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equivalent  to  a  previoua  request.  This  was  the  only  point  material 
to  beheld  in  order  to  maintain  the  transaction  as  a  contract  of 
promise  upon  legal  consideration.  The  moral  element  had  no 
ilinction  in  the  case.  There  was  a  contract  made  up  entirely  and 
exclusively  of  legal  elements. 

In  the  case  in  hand  it  is  agreed  that  at  the  time  slie  had  the 
articles  of  the  plaintiff,  the  female  defendant  did  not  and  conld 
not  make  a  promise  to  pay  that  was  not  void.  The  promise  thus 
made  could  not  be  ratified  and  confirmed,  and  thus  have  effect  br 
reason  thereof,  as  in  case  of  infancy,  bankruptcy.  Statute  of  limi- 
tations, and  the  like.  No  obligation,  moral  or  legal,  in  the  sense 
of  any  of  the  cases  or  the  dicta  of  judges  and  text  books,  conld 
he  said  to  spring  from  a  transaction  in  reference  to  which  she  was 
utterly  incapable  of  making  a  contract  that  would  not  be  void  — 
utterly  incapable  of  making  a  contract  that  conld  become  opera- 
tive by  ratification.  What  is  claimed  is  not  that  the  promise  made 
after  the  divorce  ratified  a  promise  or  a  contract  made  by  her  dur- 
ing coverture,  but  that  such  promise  makes  a  valid  new  contract 
'by  virtue  of  a  previous  transaction  that  could  not  become  an  ele- 
ment in  a  valid  contract  at  the  time  when  it  was  transacted. 

The  utmost  extent  to  which  any  case  has  gone  that  can  be  con- 
sidered as  carrying  force  as  authority,  is  by  way  of  obviating  the 
<;ffect  of  the  doctrine  as  to  promises  npon  past  oonaideratioBS,  when 
literally  applied, — the  holding  that  where ''the  consideration, 
even  without  request,  moves  directly  from  the  plaintiff  to  the  de- 
fendant, and  inures  directly  to  the  defendant's  benefit,  the  promise 
is  binding,  though  made  npon  a  past  oonsideration."  The  promise 
made  by  the  female  defendant  after  the  divorce  would  not  have  been 
actionable  against  her  in  a  suit  brought  while  sole.  It  follows  of 
course  that  it  is  not  actionable  in  a  suit  against  her  and  her  present 
husband.  The  state  of  the  law  on  this  subject  is  shown  in  1  Chit 
Gont.  52  et  seq,  (see  note  c.  56),  and  the  distinctions  named  in  this 
opinion  are  recognized  and  regarded. 

This  state  of  the  law  is  not  inconsistent  with  the  holding  and  de- 
cif^ion  36  Vt.  supra,  as  therein  said  by  Judge  Peck. 

Judgment  reversed^  and  judgment  for  defendants. 

NoTK  BY  TBB  BsPOBTSB.  — Id  the  Common  Pleas,  in  1786,  in  Cox  ▼.  JTUcMii,  1  B.  A  P.  SB, 
BuLLKB,  J.,  thought  that  a  woman  Uvinff  apart  from  her  husband.  In  adultaty,  under  §m.  as- 
sumed name.  Is  liable  on  her  own  contracts,  although  she  has  no  separate  maintwiwire 
BuLLEB,  J ,  said :  *'  Here  therefore  the  husband  is  not  liable  ;  and  if  the  wif^  be  bo4»  abs 
fiiands  in  a  most  miserable  condition.    How  is  she  to  find  tho  meattjof  supportlnjhir- 
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■elf  r  How  Is  she  to  procure  a  joint  of  meat  for  her  daOy  subeiatenoe  f  She  can  obtain' 
BO  eredit  unleas  she  be  liable  for  her  debt ;  her  situation  would  be  melandioly  in  the  ex- 
treme."* This  howeyar  was  obiter,  for  the  case  was  decided  on  the  ground  she  had  oon- 
tractedaaa/emcflol^  living  and  representing  herself  to  be  unmarried.  On  this  latter 
ground  the  decision  of  DeOaiUonr.  L" Aiglet  id.  850,  was  put,  the  husband  there  residing 
abroad.  In  the  last  case,  Bcllbb,  J. ,  remarked  that  '*  the  husband  has  voluntarily  aban- 
doned his  wife,'*  but  the  stress  of  the  decision  was  on  the  absence  of  the  husband. 

Mr.  Schouler  says  (Dom.  BeL  996):  "  As  to  the  right  of  the  wife,  when  abandoned  by  the 
hnrtand,  to  earn,  contract,  sue,  and  be  sued,  to  much  the  same  effect  as  a  feme  iwl«,  while 
such  abandonment  lasts,  the  current  of  American  authority,  legislative  and  Judicial  alike, 
decidedly  favors  so  Just  a  doctrine.**  He  avows  that  be  differs  from  Mr.  Bishop  on  this 
point,  and  claims  to  be  supported  by  some  of  the  following  authorities:  Kked  v.  Rhennir^. 
I  Pet.  105;  Uregtirti  v.  Paul,  15  Mass.  81;  Dean  v.  Richtnond^  5  Pick.  461;  Al^bott  v.  Bay- 
Icy,  6  id.  90 ;  CornwaU  v.  lloyt,  7  Ooon.  427 ;  Gregtiry  v.  Pierce,  4  Mete.  478 ;  Arthtw  v. 
BroodiMu;,  8  Ala.  557 ;  Jamen  v.  Steuxtrt^  9  id.  8BS;  RoUmd  v.  Logan^  18  Id.  807 ;  Camodt^ 
T.  WhUe,  8  Mills,  S8S ;  Roue  v.  Dates,  12  Mo.  80;  Starret  v.  Wgnti,  17S.  &  R.  180 ;  Betiadum 
▼.  Pratt,  1  Ohio  St.  408;  Spier^s  Aypealt  S  Casey,  2l<8;  Moore  v.  Stcvetwm,  87  Conn.  14  ; 
Smith  V.  SUence,  4  Iowa,  831 ;  Wilson  v.  Brftwn,  2  Beas.  STT.  Mr.  Schouler  also  says, 
founding  on  Cox  v.  KUche*i,  that  the  wife  would  probably  be  liable  under  the  circum- 
stances of  that  case.    We  apprehend  that  Mr.  Dishop  Is  right,  and  Mr  Schouler  fs  wrong 

In  the  leading  case  of  Mamhatt  v.  RuWm,  8  T.  U.  643,  Lord  Ksmroii,  delivering  the 
judgment  of  the  twelve  Judges,  A.  D.  1800,  held  that  a  married  woman  cannot  contract 
and  be  sued  as  a /erne  sole,  even  though  she  is  living  apart  from  her  husband,  having  a 
■rparate  malntenaaoe  secured  to  her  by  deed.  But  in  this  case  the  separation  was  by 
agreement .  His  lordship  said,  she  * '  must  apply  that  property  to  her  support,  as  her  oooa- 
slons  may  call  for  it^  and  If  they,  those  who  know  her  condition,  instead  of  requiring  im» 
mediate  payment,  give  credit  to  her,  they  have  no  greater  reason  to  complain  of  not 
being  able  to  sue  her  than  others  who  have  nothing  to  confide  in  but  the  honor  of  those 
th^  trust.**  In  regard  to  a  woman  living  apart  from  her  husband  In  adultery,  he  said  her 
huriiand  **is  not  liaMe  by  law  to  answer  for  her  necessaries,  and  no  ease  has  decided  thar 
the  woman  Is.**  This  case  was  followed  by  Lord  Ellbibobouoh  at  nUi  prius,  in  a  case  of 
the  wife  of  an  alien,  who,  after  living  with  her  In  England,  left  the  kingdom.  Kay  v. 
Dueheme  de  Pienne,  3  Camp.  128.  This  holding  was  sustained  by  the  bench  at  a  subae- 
quent  term. 

In  Lewin  v.  JLe«,  8  B.  &  C  891,  it  was  held  that  a  woman  divorced  from  bed  and  bocurd,  and 
living  apart  from  her  husband,  cannot  be  sued  alone. 

In  Meyer  v.  Hatoorth,  8  Ad.  A  EI.  (N.  S.)  467,  it  was  held  that  a  woman  living  separate 
fkx>mher  husband,  in  adultery,  cannot  be  rendered  liable  for  goods  then  sold  her,  by  her 
promise  after  his  death  to  pay  for  them.  This  was  on  the  ground  that  the  declaration 
stated  the  contract  originally  to  have  been  made  by  the  wife.  But  Denm an,  C.  J.,  said, 
**  the  debt  was  never  owing  from  her,  **  and  another  Judge  said,  *'  the  promise  in  the  de- 
claration was  altogether  void.** 

Watkinis  v.  HaMe(uU  2  Saadf .  311,  was  like  the  principal  case,  except  that  the  only 
engagment  of  the  wife  was  after  the  divorce.  The  court  said:  **If  when  the  debt  was 
contracted,  when  the  goods  were  delivered,  any  person  was  liable,  It  was  the  husband. 
We  see  nothing  in  the  case  to  exempt  him  from  liability.  The  appellant  was  then  a  feme 
covert,  and  dearly  not  liable.  Her  promise  to  pay  was  made  after  she  was  divorced,  and 
if  tbat  promise  is  not  supported  by  an  adequate  consideration  the  action  must  fail." 

In  PrtBCott  V.  Fisher,  82  HI.  800,  it  was  held  that  a  deserted  wife  may  acquire  property, 
and  control  it  and  her  person,  and  be  sued  like  a  feme  sole.  This  was  based  on  Love  v. 
Moynehan,  16  id.  877.  The  court  there  said:  ''  Where  by  fault  of  the  husband  the  wife  is 
deprived  of  all  benefits  accruing  to  her  from  the  marriage,  of  any  substantial  importance, 
it  Ib  but  reasonable  that  she  should  be  restored  to  her  civil  rights,  at  least  so  far  as  is  indis- 
pensable to  that  actual  separate  existence  he  has  forced  upon  her.**  * '  We  hold  the  law  to 
be,  that  where  the  husband  compels  the  wife  to  live  separate  from  him.  either  by  abandon- 
ing her,  or  by  forcing  her  by  whatever  reasons  to  leave  him,  and  such  i«eparatIon  Is  not 
merely  temporary  and  capricious,  but  permanent  and  without  expectation  of  again  Ilriiig 
together,  and  the  wife  is  unprovided  for  by  the  husband  In  such  manner  as  is  sult^  to 
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their  circumstanoes  and  oondltloa  in  life,  she  maj  aoqoire  property,  control  her 
£,:ul  actiuisitioo^  and  contract,  sue  and  be  sued  in  relation  to  them  as  a  ftmt  «ole  diirio( 
ihtf  continuance  of  Bach  condition.''  But  here  the  husband  was  in  a  foreign  State. 
■  In  Tihea  V.  BhewMXy  tupra,  the  court  said :  '  *  It  is  for  the  benefit  of  the  feme  eocert,  thu 
she  should  be  answerable  for  her  debts,  nnd  liable  to  an  action  in  such  a  case;  othenrte 
she  coul6  not  obtain  credit,  and  would  have  no  means  of  gaining  a  livelihood.'*  The  ooun 
refer  to  Oix  v.  Kitchen,  nupra^  with  approval.  But  in  this  case  the  husband  had  not  beoi 
heard  of  In  j'ears,  and  had  at  one  time  been  beyond  seas.  In  Oreffifru  v.  Ami,  mift^ 
stress  was  laid  on  the  fact  that  the  husband  was  a  foreigner  and  liad  never  been  in  tkb 
country,  and  so  was  beyond  the  reach  of  process.  Such  wives,  say  the  court,  **  woold  be 
left  the  wretched  dependents  upon  charity,  or  driven  to  the  commission  of  crimes  to  obtris 
a  precarious  support.''  In  Dean  v.  Richmond  the  doctrine  was  applied  where  tiM  wile 
was  divorced  from  bed  and  boanL  The  doctrine  of  Oregtrry  v.  Paul  was  applied  in  Abbtdt 
V.  Baylcu,  tsupi'a .  where  the  husband  was  in  another  of  the  United  States.  In  Omuiiafl  v. 
Boyit  miprc,  the  husband  left  this  country  and  joined  an  alien  enemy.  In  Grcgo^  ▼■ 
PUrec  it  was  held  that  the  husband  must  have  abandoned  the  wife  and  left  the  Oommoe- 
wealth.  In  ^rf  .'mr  v.  ^-oadnor  the  husband  had  abjured  the  State,  and  this  was  a  featoiv 
of  Jones  V.  SUwart,  Rciand  v.  Loitan,  Rom  v.  Bale*,  Starrett  v.  Wtpin,  Jfuore  v.  Slcvat- 
wn.  Smith  V.  SQence  and  TTaZson  v.  Drown,  supra. 

But  in  Ben<idum  v.  Pratt,  supra,  a  case  where  the  parties  both  lived  in  the  same  State, 
and  a  separate  allowance  had  been  decreed  to  the  wife,  although  there  was  no  divorce,  the 
wife  was  allowed  to  sue  alone  In  respect  to  tliat  property. 

Mr.  Bishop  Bays  (1  Man*.  &  Div.,  §  GIO)  **that  there  has  been  a  dispoiUtion  in  the  Ushed 
S  ates  to  break  In  upon  the  old  English  common-law  rule :  '*  but  we  do  not  find  it  in  say  of 
the  above  cases,  dted  by  Mr.  Schuyler,  and  some  added  by  ourselves,  nor  do  we  see  that 
Mr.  Schuyler  Is  correct  in  his  conclusion,  for  in  no  case  that  we  have  foand  has  the  wilt 
been  recognised  as  a  feme  vile  at  common  law,  except  where  abandonment  by  the  hnsbsad 
was  coupled  with  his  absence  from  the  State  of  the  wife's  residence,  and  many  of  the  csasi 
expressly  declare  this  as  the  basis  of  their  decision.  Therefore  we  think  the  conunoo  la? 
in  this  country  Is,  as  was  declared  by  Lord  KnrvoK  in  ManfhaU  v.  RutUnL,  that  no  **  woman 
may  be  sued  as  a/efn«  sole  while  the  relation  of  marriage  subsists,  and  she  and  her  hut- 
band  are  living  In  this  kinfcdom."  Mr.  Schuyler's  statement  would  be  correct  If  he 
defined  **  abandonment '*  to  be  **  desertion  and  absence  in  another  State  or  a  fompi 
oountrj*." 

Lumpkin,  J.,  in  Waters  v.  Beau,  15  Ga.  861,  sa^-s:  '*The  flrst  suit  by  a  married  womsn 
without  Joining  her  husband  is  that  of  Lady  Delknap,  in  the  Tear  Book  of  S  Henry  l\\ 
whose  husband,  the  lord  high  treasurer,  hod  been  banished  to  Oasoony.  And  notwtth^ 
standing  his  transportation,  the  lawyers  of  those  days  were  struck  with  so  niucb  sofpriae 
*^liat  they  commemorated  it  by  a  Latin  distlcli,  which  Lord  Coks  has  thought  worthy  u> 
ppH  JTve  in  the  Ist  Institute: 

*  Ecce  modum  mirum  quo  femina/ert  breve  rcgU. 
Non  nominandovirum,  coniunetum  robore  Icgia.* " 

.V  l^^amed  review  of  this  subject,  and  of  the  reasons  of  the  common  Koldiag.  may  br 
found  in  Ayer  v.  Warroh  47  Me.  217,  where  the  court  say  the  test  of  the  wife's  right  t« 
sue  or  be  sued  alone  is  whether  the  husband  may  be  deemed  to  have  **  renounced  his  bst* 
Ital  rights  and  relations.'* 

The  foregoincr  review  of  courso  Is  confined  to  the  aspect  of  the  subject  at  common  lav, 
and  does  not  apply  to  the  power  of  the  wife  to  chaige  her  estate  for  necessaries  onder  oar 
modem  statutes,  an  instance  of  which,  arising  where  the  wife  was  living  apart  tnm  bet 
husband.  Is  found  In  OnUin  v.  CantreH,  64  N.  T.  217. 

See,  also,  Prieai  t.  Cofie,  61  Yt.  486;  s.  a,  81  Am.  Rep.  660,  and  note,  666. 
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DAViDsoiir  V,  Abbott. 

(88  Vt.  5TO.) 
Seduction  —  evidence  —  Iom9  of  service. 

A  woman,  wlioee  husbaDd  had  been  absent  and  not  heard  from  for  more  than 
eeyen  jeam,  brought  an  action  for  the  aed action  of  her  daughter,  31  jeara 
old,  who  had  always  lived  with  her^aaBiated  in  houBehold  work,  done  errands, 
and  from  the  time  she  was  15  jears  old  worked  Ju  a  neighboring  factory, 
paying  her  wages  to  the  mother,  who  used  them  in  the  support  of  the 
family.    £r«&/,.  maintainable.* 

AGTIO^N   for  fieductiou.     The  opinion  states  the  case.     The  de- 
fendant had  judgment  below. 

S.  J/.  Phigree  and  French  t&  Southgate,  for  plaintiff. 
;  Xorwan  Paul^  for  defendant 

« 

Redfield,  J.  This  is  an  action  on  the  case  for  debauching  the 
plaintiff's  servant  and  daughter,  Helen  Davidson.  The  daughter 
is  thirty-one  years  of  age,  and  the  mother  a  widow.  The  exceptions 
state  that  the  daughter  Helen,  lived  at  home  with  her  mother,  and 
assisted  her  about  the  household  work,  and  did  errands  for  the 
family,  and  worked  in  the  mill,  or  factory,  most. of  the  time  since 
she  was  fifteen  years  of  age,  and  paid  in  her  wages  for  tJio  su])})ort  of 
the  plaintiff's  family.  The  relation  between  the  mother  and 
daughter  (except  such  distinction  as  the  law  works)  was  the  same 
before  and  since  Helen's  majority.  The  mother  managed  the 
household,  and  used  Helen's  wages  in  the  support  of  the  family. 
No  contract  between  the  two  was  proved,  except  such  as  may  arise 
by  implication.  The  court  directed  a  verdict  for  the  defendant, 
on  the  ground  that  the  plaintiff  could  not  maintain  this  action. 

*'It  is  not  necessary  to  prove  an  actual  contract  for  service,  but 
the  relation  of  master  and  servant  must  subsist,  at  least  in  some 
degree,  though  a  very  slight  degree  will  be  sufficient ;  proof  of  the 
most  trifling  acts  of  service,  such  as  milking  the  cows,  or  making 
tea  for  the  plaintiff,  will  enable  the  plaintiff  to  maintain  this  ac- 
tion for  delMAUching  the  daughter."     3  Phil.  Ev.  53A-1.    The  same 

^6ee  BZoogv  ▼.  llAey  (127  Mms.  191),  84  Am.  Bep.  8CL 
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rule  substantiallj  is  laid  down  in  all  the  text-books  upon  thissab* 
ject.  SchouL  Dom.  Bel.  354-359;  2  GreenL  Ev.,  §  572  e/  seq.; 
1  Obit  PI.  69,  note  ;  2  id.  558.  In  Ben7teti  v.  Alcoti,  2  T.  R  168, 
the  father  brought  the  suit,  and  the  daughter  debauched  was 
thirty  years  of  age,  and  it  was  proved  that  she  oocasionally  did 
acts  of  service.  Butlbr,  J.,  says  :  **  In  actions  of  this  kind  the 
slightest  evidence  [of  service]  is  suflScient;  even  milking  cows* 
Here  instances  of  actual  service  were  proved,  and  therefore  it  is 
immaterial  whether  the  daughter  were  of  age  or  not  Neither  is 
it  material  whether  the  servant  be  or  be  not  hired  for  a  year;  or 
whether  she  have  any  wages  ;  it  being  sufficient  that  she  be  a  ser- 
vant de/aeto.^^  In  ManvM  v.  Thompion^  2  C.  &  P.  303,  the  evi- 
dence of  service  was  very  slight.  The  niece  was  living  in  the 
family  of  her  uncle,  and  occasionally  assisted  his  children.  Loid 
Dbnmak,  counsel  for  the  defense,  contended  that  there  was  uo 
sufficient  evidence  that  the  niece  at  the  time  of  the  wrong  com- 
plained of  was  a  servant  Bat  Abbott,  C.  J.,  said  :  '^  The  smaDest 
degree  of  service  will  do.  It  seems  there  was  no  servant  kept,  *nd 
it  is  reasonable  to  conclude  that  all  the  members  in  the  family  as- 
sisted, in  turn,  in  the  performance  of  household  work."  The  cue 
of  Maran  v.  Dawes,  4  Cow.  412,  is  quite  like  this  case.  The  daughter 
was  of  age  and  lived  with  her  mother.  They  had  a  common  table 
and  the  mother  was  the  mistress  of  the  establishment,  and  the 
daughter,  sister  and  brother,  out  of  their  earnings,  supported  the 
establishment,  and  the  daughter  assisted  her  mother  somewhat  in 
the  household  affairs.  The  court  say  :  *^  The  relation  of  mistress 
and  servant  between  the  plaintiff  and  her  daughter  was  sufficiently 
made  out  at  the  trial.  The  slightest  acts  of  service  are  sufficient, 
Hs  merely  milking  cows,"  referring  to  Benneii  v.  Alcoti,  supra.  In 
this  case  the  daughter  had  all  her  life  been  de  facto  in  the  serrio^ 
of  her  mother ;  she  assisted  the  mother  in  the  household  afEairs  ind 
contributed  her  wages  at  the  mill  to  the  support  of  the  establish- 
ment of  which  her  mother  was  the  mistress.  In  short,  she  labored 
for  and  served  in  fact  her  mother  after  she  became  of  age,  as  before; 
and  had  never  been  emancipated  from  the  mother*s  care,  semee 
and  controL 

The  action  in  form  is  to  recover  damage  for  loss  of  service ;  bat 
it  has  become  well  settled  for  a  century  in  England  and  this  oonn- 
try,  that  the  loss  of  service  is  slight  and  nominal  in  most  cases, 
and  the  recovery  is  had  essentially  for  wounded  feelings,  dishonor 
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and  difigraoe.  In  Bartley  t.  Richimyer^  4  Gomst  38,  Mr.  Jastice 
Bboksok  attacks  vigorously  the  latitude  which  has  obtained  ir 
this  action.  He  says :  '^  It  is  now  settled  that  the  father  may  re- 
cover exemplary  damages  for  the  seduction  of  a  daughter ;  and 
Tery  large,  not  to  say  outrageous  verdicts  have  become  the  fiishion 
of  the  times ; "  and  he  says  that  '^  when  the  daughter  is  of  full  age 
the  father  cannot  recover  for  such  cause,  without  showing  that  the 
relation  of  master  and  servant  existed  at  the  time  of  injury .'' 
And  ^'  there  must  have  been  the  actual  or  constructive  relation  of 
master  and  servant,"  such  '^  that  the  father  would  have  the  right 
to  command  the  services  of  the  daughter."  But  this  able  judge 
does  not  deny  the  well-settled  doctrine  that  trifling  acts  of  service 
will  enable  the  parent  to  sustain  the  action;  and  if  such  relation 
exists  defaciOy  it  is  sufficient.  This  is  one  of  the  very  few  oases 
that  express  regret  that  this  rule  has  become  well  established. 

Judgment  reversed^  acid  cause  remanded. 


TiLDEN  V.  Johnson. 

(BSVt.688.) 

Damtlffee — meaeure  of —  loga  taken  hy  mUtake. 

In  trespaas  and  trover  for  logs  cut  and  carried  awaj  in  the  mistaken  bat  hon- 
est belief  that  the  defendant's  employer  was  the  owner,  the  measure  of 
damages  is  the  yalue  in  the  woods  whence  they  were  taken,  and  not  at  the 
mill  where  they  were  carried  to  be  sawed.     {See  noU^  p.  770.) 

TRESPASS  and  trover  for  logs.  Woodworth  sold  and  conveyed 
land  to  the  plaintiff,  reserving  certain  standing  timber.  He 
employed  defendant  to  cut  and  remove  a  portion  of  that  timber. 
The  defendant  cut  and  removed  certain  timber  belonging  to  the 
plaintiff^  understanding  that  it  was  Woodworth's,  and  had  it  sawed 
up,  and  accounted  to  Woodworth  for  it  The  logs  in  question 
were  worth  seventy-five  cents  on  the  land,  or  at  the  mill  a  dollar 
and  thirteen  cents.  The  referee  found  for  the  plaintiff  the  smiitler 
•mil* 

ff.  N.  Van  Cor  and  S.  M.  Pingree^  for  plaintiff. 

ikumuel  B.  Pmgree,  for  defendants 
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RoYCB,  J.  Upon  the  facta  found  by  the  referee  the  rule  of  dam- 
ages was  the  value  of  the  logs  at  the  time  of  their  conTersion.  The 
action  was  brought  to  recover  the  value  of  the  logs ;  it  does  not 
appear  that  the  taking  was  willful  or  malicious,  and  the  suit  wai 
not  brought  to  recover  for  the  lumber  manufactured  from  the  logSL 
Vickery  v.  Taff,  1  D.  Chip.  241;  Buckmaster  v.  Mower,  21  VL  2M; 
Gates  V.  Lockwoody  27  id.  286;  Thrall  v.  Lathrop,  30  id.  307. 

[Omitting  a  question  of  costs.] 

Judgmeni  affirmed. 

NoTB  BT  TBB  RvpoBTBR.  —The  Toxed  question  of  the  meesore  of  dAmagw  Inaa  acCta  of 
treepan  or  trover  for  property  taken  by  mistake  was  posocid  on  by  the  Miasouf  Sapnas 
Court  in  Aiutin  v .  HuntavOle  Coed  and  Mining  Co.^  October,  1880.    It  was  held  that  bi  ss 
action  for  taking  ooal  from  plaintiff's  land,  in  the  absence  of  any  evidence  of  wtllftil  wnnr 
or  other  circumstances  warranting  punitive  damages,  the  true  rule  of  the  damages  ii  tlv 
value  of  the  ooal  at  the  mouth  of  the  shaft,  less  the  cost  of  labor  to  defendant  io  severiiv 
it  from  the  freehold  and  raising  it  to  the  mouth  of  th(>  shaft.    The  court  observed:  *'^h» 
court  below,  at  plaintiff's  iustance,  gave  this  declaration  of  law.    The  meanre  of  dsn- 
ages'for  the  coal  taken  is  the  value  thereof  at  the  mouth  of  the  shaft,  less  cost  of  nuMag  it. 
and  without  any  deduction  for  the  expense  of  getting  or  severing  it  fh>m  the  fkeeboM. 
The  report  of  the  referee  discloses  that  the  ooal  was  worth  one-half  a  cent  in  the  mine,  aad 
seven  cents  a  bushel  at  the  mouth  of  the  shaft,  or  in  the  proportion  of  one  to  fonrtaes. 
There  is  doubtless  abundant  authority  which  supports  the  above  dedaratkn  of  lav ; 
Morgan  v.  PmveU,  43  Eng.  Com.  Law.  734:  Martin  v.  Pnrter,  5  M.  &  W.  8S;  Barton  CM 
Co.  V.  CocE,  38  Md.  1 ;  s.  c,  17  Am.  Bep.  685;  Bobertmn  v.  Jones,  71  IlL  405;  McLeoA Ooal 
Oih  V.  Long^  81  id.  880;  Waterman  on  Trespass,  %  1096;  Moody  r,  IVTiKney,  84  Me.  5B; 
Llynvis  Co.  v.  Brogden,  L.  R.,  11  Eq.  188;  W,ld  v.  H6U,  8  M.  &  W.  ffti.    But  there ii  no 
lack  of  authority  sustaining  a  different  view  of  the  matter.    Stoekbridge  Iron  Co  ▼.  Omk 
Iron  Works,  108  Mass.  80;  Fnrsyth  v.  WeU»,  41  Penn!  St.  891;  Chamberiain  v.  CQQiMOS.6 
Iowa,  489;  Waters  v.  Stevenson,  13  Nev.  157;  B.C.,  29  Am.  Rep.  283;  Foute  v.  3rerrffl,MR.H. 
480;  s.  c, 80 Am.  Rep.  151;  Mayer.  Tappaiu  28Cal.306; GoUerr.  Fett,  80 id. 481 ; Ham r.SaW' 
yer,  88  life.  87;  Hilton  v.  Wifods,  L.  R.,  4  fiq.  43S;  Baidvrin  v.  Porter^  18  Coon.  473;  Cwtky, 
Ward,  80 id.  804;  20reenl.  Ev.,SS853,  854;  Piercer.  Benjamin,  14  Pick.  836:85  Am. Dee. KHfe 
Wood  r.  Moretoood,  3  Q.  B.  440:  In  re  United  Merthvr  Col.  Co.,  L.  R..  15  Eq.  4ft.*'  "1W 
authorities  from  which  we  have  quoted  seem  to  us  to  announce  the  true  measure  of  dam 
ages  where  there  is  no  element  of  willfulness  or  wrong,  or  such  gross  negligence  or  fia^ 
gard  of  others*  rights  as  leads  necessarily  to  the  inference  of  willfulness  or  wroog.  htamt 
a  party  engaged  in  mining  may  readily  ascertain  by  dialing  that  be  is  trespasring  on  Us 
neighbor's  property.    In  England  and  in  some  of  our  sister  States  the  resolt  reached  in 
oases  of  the  character  under  discussion,  and  which  gave  origin  to  the  mle  which  pUsiiff 
invokes,  is  no  doubt  owing  to  technicalities  from  which  we  happily  are  freed,  since  we  hsf* 
but  one  form  of  action  in  this  State,  and  consequently  are  not  hampered  by  mere  mstten 
of  form  in  Reeking  redress  for  Injury  done.    This  being  the  case,  there  would  seem  tobp 
neither  reason.  Justice  nor  consistency  in  paying  a  party  for  his  labor  in  raisiag  the  ooal 
to  the  mouth  of  the  pit,  and  paying  bim  nothing  for  his  labor  in  severing  It  from  the  free- 
hold,  i.  e.,  in  getting  it  into  such  condition  that  it  could  be  delivered  at  the  month  of  the 
shaft.    If  the  labor  of  the  trespasser  deserves  compensation  in  one  instance,  vhfsot  li 
another?    By  the  operation  of  what  principle,  based  upon  common  sense,  can  joa  thm 
apportion  the  injury  done,  pay  for  its  continuation,  but  deny  pay  for  Its  tnoepdoa?**  Tb 
the  above  authorities  may  be  added,  in  opposition  to  the  principal  ease,  JfcLeoa  Oossti 
Coca  Co.  V.  Lennoiiy  91  HL  561 ;  s.  c,  88  Am.  Rep.  64,  and  note,  68;  PrankUn  Goal  Cb.  v- 
McMiOau^  48  Md.  549 ;  s.  c,  83  Am.  Rep.  280,  and  note,  888;  s.  c,  88  Alb.  L.  J.  S;  sad  b 
harmony  with  it,  LivingeUm  v.  Rawyards  Coal  Co^  House  of  Lords,  48  L.  T.  C&  8j  >Mc 
s.  c,  81  Alb.  L.  J.  448.    See,  also,  nota,  86  Am.  Bap.  085. 
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CofMiUtUional  law  —  election  of  judge  tt}  fill  wtaiTicy, 

Where  Jadgee  are  elected  hj  the  legislature,  and  there  is  no  express  oonstita" 
tional  provision  to  the  contrary,  a  judge  elected  in  place  of  one  dying  in  office 
holds  for  the  full  term  and  not  simply  for  the  unexpired  term. ' 

A   PPLICATION  for  habeas  corpus.     The  opinion  states  Ihe  case 

Benjamin  T,  Suttle  and  Frank  W.  Christian,  for  Meredith. 

Staples,  J.  This  is  an  application  for  writs  of  Tiabeas  corpus  in 
two  cases.  The  petitioners  are  however  merely  nominal  parties. 
The  real  controversy,  which  is  of  an  amicable  nature,  is  between 
Hon.  John-  C.  Wbedon  on  the  one  hand,  and  Hon.  0.  G.  Howibon 
on  the  other,  each  claiming  to  be  the  judge  of  the  Oounty  Court  of 
Prince  William. 

The  former  was  elected  in  the  month  of  March,  1878,  to  fill  a 
vacancy  occasioned  by  the  death  of  JudgQ  NioOL.     The  latter  waf 
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elected  at  the  last  session  of  the  legislature.  The  sole  qaestion  to 
be  decided  is  whether  Judge  Weedok  was  elected  aud  is  entitled  to 
hold  for  the  full  constitutional  period  of  six  years,  or  for  the  re- 
mainder of  Judge  Nicol's  unexpired  term.  This  question  involTes 
the  official  tenure  of  one  of  the  judges  of  this  court,  two  or  more 
judges  of  the  Circuit  Court,  and  several  judges  of  the  Countj 
Court,  and  is  otherwise  of  considerable  importance  and  interest  in 
the  administration  of  justice. 

By  reference  to  13th  section  of  article  9  of  the  Constitution  we 
find  the  following  provision  upon  the  subject  of  the  county  judges* 

^'County  judges  shall  be  chosen  in  the  same  manner  as  the 
judges  of  the  Circuit  Courts.  They  shall  hold  their  offices  for  a 
term  of  six  years,  except  the  first  term  under  this  Constitution, 
which  shall  be  three  years.''  The  provision  relating  to  the  Circuit 
judges  is  as  follows:  *^  For  each  Circuit  a  judge  shall  be  chosen  by 
the  joint  vot^e  of  the  two  houses  of  the  general  assembly,  who  shall 
hold  his  office  for  the  term  of  eight  years.  It  is  also  provided  that 
the  judges  of  the  Court  of  Appeals  shall  hold  for  a  term  of  tweWe 
years,  and  the  judges  of  the  corporation  courts  for  a  term  of  six 
years."  These  are  all  the  provisions  of  the  Constitution  having 
any  bearing  upon  the  question  that  need  now  be  mentioned.  It 
will  be  observed  there  is  no  reference  whatever  to  unexpired 
terms  of  judicial  officers.  No  distinction  is  made  between  the 
term  of  a  county  judge  elected  at  the  expiration  of  the  constitu- 
tional period  of  six  years,  and  the  term  of  a  judge  elected  to  fill  a 
vacancy  occasioned  by  death,  resignation,  or  removal. 

Whenever  elected,  or  for  whatever  purpose  elected,  the  incum- 
bents shall  hold  for  six  years.  The  language  is  general  and  posi- 
tive. It  embraces  all  the  judges.  It  refers  to  the  offices  of  all. 
If  therefore  in  any  case  we  hold  the  duration  of  a  term  to  be  less  than 
six  years,  it  must  be  done  by  supplying  words  not  found  in  the 
Constitution.  The  second  section  of  the  fifth  article  provides  that 
the  governor,  during  the  recess  of  the  general  assembly,  may  fill 
pro  tempore  all  vacancies  in  those  offices  for  which  the  Constitution 
and  laws  make  no  provision,  but  his  appointments  shall  expire  at 
the  end  of  thirty  days  after  the  commencement  of  the  next  session 
of  the  legislature.  Now,  as  the  duration  of  the  govemor'a 
appointment  is  expressly  limited,  if  it  was  intended  that  the  I^is' 
lative  appointment,  upon  the  happening  of  a  vacancy,  should  be 
also  limited,  the  fair  inference  is  it  would  have  been  so  expresslj 
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declared.  The  term  of  an  oflSoe  is  the  estate  or  interest  the  incam* 
bent  has  in  it.  When  he  abandons  or  forfeits  that  interest  by 
resignation  or  removal  the  office  reverts  to  the  people  or  other  ap- 
pointing power. 

Vacancy  ^r  vi  termini  means  vacancy  in  the  office  and  not  in  the 
term.  When  we  speak  of  vacancy  in  an  office  we  mean  there  is  no 
Incumbent — no  one  entitled  to  exercise  its  powers  and  receive  its 
compensation.  2  Abbott  Law  Dictionary,  624;  People  v.  Waiie, 
9  Wend.  58.  When  an  election  is  made  to  fill  a  vacancy,  the  elec* 
tion  carries  with  it  all  the  rights,  immunities,  and  privileges 
attached  to  the  office,  one  of  which  is  the  right  to  hold  for  the  full 
period  prescribed,  and  not  to  merely  serve  out  a  vacant  term  of 
office  of  a  predecessor. 

Under  the  Constitution  of  1829,  the  election  of  judges  was  for 
the  life  of  the  incumbent.  Upon  his  resignation,  or  removal,  his 
successor  was  also  elected  for  life.  Could  it  be  said,  with  any  sort 
of  propriety,  that  in  such  case  the  election  was  merely  for  the  un- 
expired term;  that  the  incumbent  would  hold  only  for  the  life  of 
his  predecessor?  This  would  be  the  inevitable  result  if  the  propo- 
sition sometimes  advanced  be  correct,  that  the  vacancy  is  in  the 
term  and  not  in  the  office,  and  the  incumbent  is  entitled  merely  to 
the  residue  of  the  unexpired  term. 

By  the  express  words  of  the  present  Constitution  the  only  mode 
of  filling  the  office  permanently  however  the  vacancy  may  occur,  is 
by  election,  and  when  that  is  made  it  is  declared  ''they  (the  county 
judges)  shall  hold  their  offices  for  the  term  of  six  years." 

Similar  words  are  found  in  the  Constitutions  of  nearly  all  the 
States,  and  it  so  happens  they  have  been  judicially  construed  in 
numerous  cases  involving  the  identical  question  now  before  us.  A 
reference  to  some  of  these  cases  will  materially  aid  our  inquiries 
here. 

In  Banton  v.  Wilson,  4  Tex.  400,  Hemphill,  J.,  in  commenting 
upon  like  provisions  in  the  Texas  Constitution,  said,  when  the  term 
of  an  office  is  fixed  by  the  Constitution  at  say  four  years,  each  suc- 
ceeding incumbent,  although  elected  to  fill  a  vacancy,  is  entitled, 
unless  it  be  otherwise  provided  in  the  Constitution,  to  hold  the 
office  for  the  full  period.  See  Bradley  v.  Mc  Crabby  Dallam  Dig. 
504-511.  In  Brewer  v.  Davis,  9  Humph.  208-213,  the  court  says: 
*'  The  amended  Constitution  in  plain  terms  provides  that  clerks  of 
mfenor  courts  shall  be  elected  for  four  years.     Therd  is  no  author* 
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ity  to  be  found  in  the  Constitntion  for  an  election  for  a  shorts 
period.  And  although  the  election  may  be  fixed,  as  in  this  case,  at 
a  time  difFerent  from  that  appointed  by  law  for  the  election  of 
county  officers  in  other  courts  of  the  State,  or  to  fill  a  vacaacr 
occasioned  by  the  death,  resignation  or  removal  of  the  piior  incum- 
beni,  still,  in  cither  case,  the  person  elected  will  be  entitled  to  hold 
his  office  for  the  full  constitutional  term.  It  is  not  competent  for 
the  legislature  to  shorten  the  term,  and  any  enactment  to  that 
effect  is  yoid.  The  argument  that  this  rule  will  lead  to  confusion 
and  want  of  uniformity  in  the  time  of  holding  elections  is  of  little 
force,  for  as  is  said  in  the  case  of  Powers  y.  ffursl,  2  Humph.  24, 
such  uniformity  is  of  no  practical  utility,  and  were  it  otherwise  is 
not  attainable.  In  Hughes  v.  Buckingham^  5  Sm.  &  Marsh.  632, 
648,  Ohicf  Justice  Sharkey  discussed  this  question  with  his  nsnal 
ability  and  learning.  In  the  course  of  his  opinion  he  said  the  law 
declares  how  long  the  clerk  shall  hold  when  appointed,  but  it  does 
not  declare  when  the  appointment  shall  be  made.  On  general 
principles  then,  each  appointment  must  hold  for  the  length  ot 
time  prescribed  by  the  statute.  If  the  incumbent  so  appointed 
should  choose  to  abandon  or  forfeit  his  interest,  the  term  of  his  sno- 
cessor  commences  as  soon  as  he  may  be  designated  by  the  chsn- 
cellor,  and  the  law  or  the  grant  gives  him  the  full  term,  not  tbs 
remnant  which  has  been  abandoned  by  his  predecessor.  This  ques- 
tion is  not  a  new  one  in  this  State.  It  arose  as  early  as  1834, 
and  frequently  since.  The  distinguished  chancellors  who  have  hsd 
it  before  them  seem  to  have  bestowed  on  it  dne  consideration,  and 
have  decided  it  with  entire  unanimity.  In  the  case  of  People  t. 
Oreen,  2  Wend.  272,  Marcy,  J.,  delivering  the  unanimous  opinion 
of  the  Supreme  Court  of  New  York,  said:  "By  the  general  provi- 
sions elections  for  the  sheriff  are  not  to  be  held  oftener  than  once 
in  three  years,  except  in  cases  of  vacancy.  In  what  part  of  the 
Constitution  is  it  declared,  or  from  which  of  its  provisions  are  we 
authorized  to  infer  an  exception  in  case  of  a  person  elected  to  so 
office  vacant  by  the  death,  resignation  or  removal  of  his  predecessor? 
Why  should  he  not  hold  as  long  as  he  should  have  done  if  elected 
to  the  end  of  a  full  term?  Oreen  was  elected,  as  I  understand  the 
provision,  to  fill  the  vacant  office,  and  not  merely  to  serve  out  the 
vacant  term  of  his  predecessor.  When  Green  came  into  the  office 
he  took  it  with  all  the  rights,  powers  and  incidents  belonging  to  il 
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under  any  circumstances,  one  of  which  was  a  tenure  of  three  years.'' 
See^  also.  People  v.  Cautanty  11  Wend.  132.  • 

These  citations  may  he  multiplied  almost  indefinitely,  for  this 
identical  question  has  heen  repeatedly  decided  in  other  States  — 
besides  those  mentioned  —  and  those  decisions  have  been  almost 
uniformly  the  same  way.  I  shall  content  myself  with  simply  refer* 
ring  to  some  of  the  cases  on  the  subject,  for  which  I  am  mainly 
indebted  to  the  researches  of  counsel,  and  an  article  in  the  January 
liumber  of  the  Virginia  Law  Journal.  Marshall  v.  Harwood,  5  Md. 
42^-431;  and  cases  there  cited;  Sanshury  v.  Middleto-n,  11  id.  207; 
State  T.  Hutsfyti^  1  McCord,  240;  State  v,  McClintock,  id.  245 ; 
Crowed  V.  Lambert^  9  Minn.  283;  Keys  v.  Mason,  3  Sneed,  6; 
People  y.  Burbank,  12  Cal.  378 ;  Wammach  v.  Hollowayy  2  Ala.  31. 

The  decisions  in  all  these  cases,  or  nearly  all,  were  based  upon 
Constitutions  of  the  different  States,  which,  like  ours,  contained  no 
express  provision  witli  respect  to  unexpired  terms. 

In  all  of  them  the  requirement  that  the  judge  or  other  officer 
^ shall  hold  for  a  term  of  years  specified"  has  received  the  same 
interpretation.  In  every  instance  those  words  have  been  construed 
as  requinng  an  election  for  the  full  constitutional  term,  whether 
the  vacancy  be  created  by  death  or  resignation,  or  by  expiration  of 
a  regular  term.  Each  incumbent  holds  for  the  length  of  time 
prescribed  by  the  Constitution,  unless  prohibited  by  express  enact- 
ment or  implication  equally  plain.  When  we  see  certain  provisions 
incorporated  into  our  Constitution  also  found  in  the  Constitutions 
of  other  States,  and  these  provisions  have  received  uniformly  the 
same  construction  in  numerous  cases,  we  must  suppose  it  was  in- 
tended they  should  be  const  rued  in  like  manner  here.  At  all  events 
it  would  be  a  little  surprising  if  this  court  should  now  give  to  these 
provisions  a  construction  entirely  different  from  that  given  in  every 
other  State  by  judges  of  the  highest  respectability  and  learning. 
So  far  from  there  being  in  other  parts  of  our  Constitution  any 
thing  militating  against  this  interpretation,  there  is  abundant 
matter  to  confirm  and  sustain  it. 

The  second  section  of  the  sixth  article  of  tho  Constitution,  after 
providing  for  the  election  of  clerks,  sheriffs.  Commonwealth 
attorneys,  and  other  county  officers,  further  provides  that  all 
regular  elections  for  county  officers  shall  be  held  on  the  first  Tues- 
day after  the  first  Monday  in. November,  and  all  said  officers  shall 
enter  npon  the  duties  of  their  offices  on  the  first  day  of  January 
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next  sacoeeding  the  election,  and  shall  hold  their  respectiTc  oflBoes 
for  the  term  of  three  years^  except  that  the  county  and  Circait 
Oonrt  clerks  shall  hold  them  for  fonr  years.  With  respect  to  the 
township  offices^  like  provision  is  made  for  filling  them  at  r^alar 
elections,  to  be  held  at  stated  periods  through  the  State. 

These  references  are  sufficient  to  show  that  in  filling  the  offices 
elected  by  the  people,  the  primary  object  is  uniformity,  to  avoid  as 
far  as  possible  the  necessity  of  special  elections,  and  to  establish  a 
system  of  general  elections  throughout  the  State. 

And  although  it  is  not  expressly  so  provided,  it  follows  hj  neces- 
sary implication  that  wheneyer  a  vacancy  occurs  the  election  is  for 
the  unexpired  term  only.  For  if  the  incumbent  is  permitted  to 
hold  for  the  full  constitutional  term,  in  the  course  of  time  the 
deaths,  resignations,  and  removals  occurring  in  the  different  counties 
would  have  the  effect  practically  to  abrogate  the  system  of  regular 
elections.  When  therefore  the  Constitution  provides  that  certain 
officers  shall  be  elected  at  a  regular  election,  and  that  this  election 
shall  take  place  on  a  certain  day,  named  at  regular  stated  periods, 
it  follows  by  inevitable  implication  that  the  terms  of  all  such  offices 
are  to  be  controlled  by  the  regular  election  held  throughout  the 
State. 

By  this  system  the  confusion  and  expense  incident  to  frequent 
special  elections  are  avoided,  and  the  importation  of  fraudulent 
votes  from  other  counties  in  some  measui*e  prevented. 

We  look  iu  vain  for  the  slightest  indication  of  any  such  policy 
in  the  election  of  judges.  No  day  is  appointed  for  the  porpose. 
Nothing  is  said  even  as  to  the  years  in  which  they  are  to  be  elected. 
If  the  legislature  should  fail  to  make  an  election  at  the  expiration 
of  the  regular  term  the  incumbent  would  hold  over  until  hi8  sac- 
cessor  is  chosen  and  qualified.  This  distinction  between  the  offices 
of  judges  elected  by  the  legislature  and  offices  elected  by  the  people 
IS  not  accidental.  It  is  recognized  in  the  Constitutions  of  other 
States,  and  has  been  the  subject  of  judicial  discussion  elsewhere. 

In  the  cases  of  Hughes  v.  Buckingliamy  5  Sm.&  Marsh.  648,  aad 
Smith  T.  Halfacrey  6  How.  (Miss.)  582-002,  this  very  distinction  was 
much  considered  by  the  Supreme  Court  of  Mississippi.  In  the 
latter  case  Chief  Justice  Sharkey,  in  the  course  of  his  opinion, 
said:  '*  Counsel  rely  entirely  on  the  force  of  the  provision  contained 
in  the  eleventh  section  of  the  fourth  article,  which  declares  that 
the  Circuit  judges  shall  be  elected  by  the  qualified  electors  of  each 
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judicial  district^  and  hold,  their  ofiSces  for  the  term  of  four 
years.^* 

Thia  section  considered  alone  might  justify  this  constmctioD, 
but  the  whole  instrument  is  to  be  taken  together  with  reference  to 
all  its  parts.  Other  parts  of  the  instrument  provide  that  a  general 
election  shall  be  held  biennially  in  NoTember  for  the  purpose  of 
electing  officers  under  the  Constitution.  The  term  of  four  years  is 
to  be  taken  in  connection  with  this  other  provision. 

The  conclusion  irresistibly  forces  itself  on  us  that  the  Oonstitu- 
lion  intended  that  all  terms  of  office  should  begin  and  terminate 
with  the  regular  election.  The  same  view  is  strikingly  presented 
in  the  cases  decided  by  the  Supreme  Court  of  Maine^  but  it  is  un* 
necessary  to  do  more  than  refer  to  them  here.  61  Maine^  601;  64 
id.,  596. 

Whether  therefore  we  look  at  the  clause  of  the  Constitution 
I'elating  to  the  election  of  judges  by  itself,  or  what  is  more  correct, 
in  connection  with  other  pans  of  the  instrument,  we  are  led  to  the 
fiame  conclusion.  There  is  but  a  single  circumstance  which  at  all 
militates  against  the  view  now  taken.  The  Constitution  of  1851 
contained  a  provision  that  special  elections  to  fill  vacancies  in  the 
effice  of  judge  of  any  court  shall  be  for  the  full  term.  See  art.  4, 
§  38,  Constitution  of  1851.  That  provision  is  not  found  in  the 
present  Constitution,  and  it  has  been  argued  that  the  omission  is 
•evidence  of  an  intention  to  change  the  law  on  the  subject. 

To  this  it  has  been  very  properly  answered  that  the  motives  that 
influenced  the  framers  of  the  Constitution  in  leaving  out  the  pro- 
Tision  are  at  best  a  mere  matter  of  conjecture  and  inference.  They 
may  have  thought  it  superfluous,  and  therefore  unnecessary.  They 
xnay  have  supposed  such  a  provision  with  reference  to  the  term  of 
the  judges  might  be  construed  as  establishing  a  different  rule  with 
respect  to  the  terms  of  all  other  offices,  and  therefore  calculated  to 
mislead. 

Ill  the  Constitution  of  1851  such  a  provision  found  its  appropriate 
and  necessary  place.  Inasmuch  as  all  the  judges  under  that 
instrument  were  elected  by  the  people,  it  might  be  inferred  that  all 
ot  them  were  to  be  elected  at  some  regular  or  general  election,  and 
it  was  no  doubt  apprehended  the  legislature  might  so  construe  it. 
It  was  to  guard  against  these  contingencies,  to  place  the  terms  of 
office  beyond  all  interference,  that  the  framers  of  the  Constitntion, 
•ont  of  abundant  caution,  adopted  the  provision  in  question.  In 
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the  proBent  Constitution  it  has  been  seen  that  snch  a  proTision  was 
wholly  onneoessary,  because  the  judges  are  now  elected  by  the  leg- 
islature, and  their  terms  of  office  fixed  in  words  of  plain  and  un- 
ambiguous import. 

If  we  are  to  belieye  the  attention  of  the  men  who  framed  the 
present  Oonstitution  was  called  especially  to  this  subject,  if  their 
purpose  was  that  in  cases  of  vacancy  the  incumbent  shall  hold  only 
for  the  unexpired  term,  would  they  not  have  said  so  in  plain  and 
unmistakable  language?  Would  they  have  left  a  matter  of  so 
much  importance  in  doubt  and  uncertainty?  A  single  line,  the 
change  of  a  word  in  the  phraseology  of  the  Constitution  of  1851, 
would  have  accomplished  the  purpose.  In  the  language  of  Judge 
Marcy  in  People  v.  Green,  already  cited,  ^*  the  f  ramers  of  the  Con- 
stitution must  have  foreseen  that  such  cases  would  happen  veiy 
f  i-eqnently,  and  it  is  therefore  reasonable  to  infer  that  if  they  in- 
tended that  persons  elected  to  fill  vacancies  in  the  office  of  sheriff 
should  hold  for  a  shorter  period  than  the  general  term,  they  would 
not  have  left  that  intention  to  be  evolved  by  ingenious  distinctions 
and  dubious  inferences." 

We  come  next  to  consider  the  joint  resolution  passed  by  the  leg- 
islature the  18th  of  December,  1872,  which  declares  that  all  elec- 
tions by  the  general  assembly  to  fill  all  vacancies  shall  be  only  for 
the  unexpired  term  of  the  predecessor.  This  resolution  was  adopted 
nearly  four  years  after  the  Constitution  was  framed,  by  a  legisla- 
ture composed  of  entirely  different  men  from  those  who  sat  in  the 
convention.  It  is  therefore  not  entitled  to  any  weight  as  a  contem- 
poraneous exposition  of  the  Constitution. 

It  seems  however  to  show  that  in  the  opinion  of  that  legislators 
at  least  elections  by  the  general  assembly  to  fill  vacancies  would  be 
for  the  full  term  of  office  in  the  absence  of  legislation  on  the  sab- 
jecty  and  therefore  it  was  a  different  rule  was  sought  to  be  estab- 
lished by  statute. 

The  only  provision  in  the  Constitution  which  by  possibility  can 
be  construed  as  authorizing  the  general  assembly  to  exercise  a  power 
of  that  sort  is  found  in  the  22d  section,  article  fifth,  of  that  instru- 
ment. It  declares  that  the  manner  of  filling  vacancies  in  office  in 
cases  not  specially  provided  for  by  the  Constitution  shall  be  pie- 
scribed  by  law.  Clearly  however  the  manner  of  filling  a  vacancj 
has  no  sort  of  connection  with  the  term  of  the  incumbent  after  the 
vacancy  is  filled.     The  Constitution  fixes  the  term  of  office,  bot 
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leaves  to  the  legislature  the  power  of  declariDg  the  manner  in 
which  vacancies  shaU  be  filled;  and  this  power  has  been  repeatedly 
exercised  with  respect  to  all  officers  elected  by  the  people.  §  21, 
ch.  6,  Code  1873. 

It  is  universally  conceded  to  be  a  most  delicate  exercise  of 
authority  to  pronounce  an  act  of  the  legislature  unconstitutional. 
It  is  one  which  a  judge,  conscious  of  his  fallibility^  will  shrink  from 
exercising  in  any  case  where  he  can  conscientiously  avoid  the 
responsibility.  But  when  the  conflict  between  the  Constitution 
and  the  law  is  plain  and  palpable  the  court  must  decide  between 
them.  One  of  them  must  of  necessity  give  way  to  the  other.  The 
Constitution  is  the  supreme  power  in  the  State,  and  we  are  sworn 
to  obey  it  If  that  supreme  power  gives  one  rule  and  a  subordinate 
authority  gives  a  contradictory  rule,  the  latter  is  inoperative  and 
void,  and  the  court  must  so  decide. 

If  the  Constitution  of  Virginia  fixes  the  tenure  of  all  her  judi- 
cial officers,  and  upon  this  point  there  can  be  no  doubt,  it  is  clear 
that  any  attempt  of  the  legislature  to  change  that  tenure  is  a 
plain  usurpation  of  power.  Upon  this  point  fortunately  there  is 
abundant  authority.  In  Keys  v.  Mason,  3  Sneed,  6,  it  was  held 
that  as  the  Constitution  of  Tennessee  fixed  the  term  of  justices 
of  the  peace  at  six  years,  the  incumbent,  although  elected  to  fill  a 
vancancy,  was  entitled  to  hold  for  the  full  term,  and  the  act  of  the 
legislature  limiting  the  term  to  the  remainder  of  that  of  his  prede- 
cessor in  office  was  unconstitutional  and  void. 

In  People  v.  Burhank  the  Supreme  Court  of  California  said: 
^'  The  legislature  may  direct  the  time  and  prescribe  the  mode  of 
election,  but  it  cannot  change  the  tenure.  It  can  no  more  prescribe 
that  the  judge  elected  shall  hold  for  a  part  of  a  constitutional 
period  than  for  double  the  time.  If  a  commission,  issued  by 
the  governor,  cannot  control  the  provisions  of  an  act  of  the  legisla. 
ture,  neither  can  an  act  of  the  legislature  control  a  provision  of  the 
Constitution.^' 

*'  As  soon  as  the  ordinary  is  elected  he  is  in  office  under  the  Con- 
stitution, and  entitled  to  all  the  rights  and  immunities  conferred 
by  that  instrument."  .  ''If,''  says  Mr.  Justice  IIugeb,  of  the  con* 
stitutional  court  of  South  Carolina, ''  the  people  declare  and  ordain 
in  their  Constitution  that  an  office  shall  be  held  by  a  particulai 
tevmre,  it  would  be  as  much  usurpation  in  the  legislature  to  altei 
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that  tenure  as  it  would  be  in  the  governor  to  commission  for  a  lon- 
ger period  than  directed  by  the  legislature.'' 

In  the  case  of  Bradley  v.  McCrdbh,  already  cited.  Chief  Jnstioe 
Hemphill^  on  delivering  the  opinion  of  the  court,  said:  ''  There  is 
nothing  in  the  terms  of  the  Constitution  which  can  militate  against 
the  plain  and  just  conclusion  that  the  person  appointed  by  the  elec^ 
tive  power  to  the  ofSce  of  district  clerk  is  entitled,  whenever  he  may 
be  elected,  to  hold  the  same  for  four  years.  It  cannot  therefore  be 
material,  in  point  of  fact,  to  ascertain  whether  McCrabb,  was  elected 
for  a  less  or  even  a  greater  period  than  the  term  of  four  years. 

*^  The  Constitution  prescribes  the  tenure  of.  his  office  and  nnder 
its  high  guarantees  he  could  not  be  disturbed  even  by  a  solemn  act 
of  the  legislature  without  subverting  the  fundamental  principles  of 
the  social  contract"  There  are  numerous  other  authorities  to  the 
same  effect,  but  these  sufficiently  illustrate  the  principle.  See  the 
cases  already  cited  and  Horn  v.  Oamhhj  62  Penn.  St  343,  and  How- 
ardy.  State,  10  Ind.  99 ;  Lowe  v.  CommontteaUhy  3  Mete.  237. 

If  the  legislature  of  1872  and  1873  was  constitutionally  competent 
to  enact  that  every  judge  elected  to  fill  a  vacancy  shall  hold  for  the 
unexpired  term  only,  another  legislature  is  equally  competent  to  re- 
peal the  enactment,  and  thus  the  tenure  of  office  is  left  to  be  deter- 
mined by  the  conflicting  and  changing  opinions  of  different  legisla- 
tures. Such  plainly  is  not  the  spirit  of  the  Constitution  ;  such  was 
not  the  intention  of  its  framers,  and  such  has  not  been  the  policy 
of  the  State. 

If  the  tenure  of  judges  in  cases  of  death,  resignation,  or  removal 
is  not  fixed  by  the  Constitution,  what  was  the  tenure  before  the 
joint  resolution  was  adopted?  What  would  it  be  had  the  legislature 
failed  to  take  action?  The  Honorable  Wood  Bouldin  was  elected  a 
judge  of  this  court  to  supply  a  vacancy  occasioned  by  the  death  of 
Judge  JoYKES.  This  was  nearly  a  year  before  the  passage  of  the 
joint  resolution.  What  was  his  term  of  office  at  the  time  of  his 
election  ?  Was  it  uncertain  ?  Had  the  Constitution  made  no  pro- 
vision for  the  term  of  its  highest  judicial  offices  in  cases  constantly 
recurring  ?  Such  an  idea  is  at  war  with  the  whole  spirit  of  that 
instrument ;  no  one  can  read  it  without  ap  absolute  convictioii 
that  the  term  of  every  x)onstitutional  office  is  plainly  prescribed 
therem. 

Judge  BouLDiir  was  entitled,  as  soon  as  elected,  to  hold  for  the 
term  of  twelve  years,  or  merely  for  the  residue  of  Judge  JOTSxaf 
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unexpired  term.  It  was  one  or  the  other.  Which  was  itP  The 
Constitation  says  the  judges  of  the  Court  of  Appeals  shall  hold  for 
the  term  of  twelve  years.     There  is  no  other  term  prescribed. 

My  opinion  therefore  is  that  when  a  vaoancy  occurs  in  the  office 
of  judge  by  reason  of  death,  resignation,  or  removal,  the  incumbent 
elected  to  fill  that  vacancy  holds  for  the  full  term,  as  declared  in  the 
Constitntion.  This  has  been  the  policy  of  the  State  from  the  begin* 
ning. 

Under  the  Constitutions  of  1829  and  1776  the  judges  were  elected 
for  life  of  the  appointee,  whether  the  vacancy  was  occasioned  by 
the  resignation,  removal,  or  death  of  the  previous  incumbent.  And 
when,  under  the  Constitution  of  1851,  the  term  for  years  was  sub- 
stituted  for  the  life  tenure,  the  distinguished  men  who  framed  that 
instrument  were  careful  to  provide,  out  of  abundant  caution,  that 
in  every  case  the  election  of  judges  should  be  for  the  full  term  pre- 
scribed in  the  Constitution.  A  rule  thus  adopted,  a  policy  thus 
adhered  to,  through  all  the  changes  of  the  government,  should  not 
be  abandoned  upon  light  and  fanciful  ground.  Wo  ought  to  be 
able  to  find  in  the  Constitution  evidence  of  such  abandonment 
expressed  in  plain  and  unmistakable  language.  The  reason  which 
no  doubt  influenced  the  various  conventions  in  requiring  the  elec- 
tions of  judges  to  be  for  the  full  term  are  numerous  and  obvious. 
This  is  no  time  or  the  occasion  for  their  discussion.  Some  of  them 
may  be  briefly  mentioned.  I  pass  by  the  fact  that  the  election 
devolving  upon  different  legislatures  is  calculated  to  prevent  those 
combinations  sometimes  so  hurtful  to  the  public  mterests.  I  pass 
by  the  fact  that  when  the  election  is  for  part  of  a  term  only,  and 
sometimes  for  a  very  small  part,  men  of  largo  attainments  and 
lucrative  practice  will  be  reluctant  to  giv.e  up  their  business  engage- 
ments and  prospects  to  accept  an  office  held  by  a  tenure  so  brief 
and  precarious. 

There  is  no  doubt  however  the  main  purpose  of  the  f ramcrs  of 
the  several  Constitutions  was  to  secure  the  complete  independence 
of  the  judiciary. 

This  is  the  cardinal  principle  of  constitutional  government.  It 
18  recognized  and  enforced  in  the  Federal  Constitution  and  in  the 
Constitutions  of  nearly  all  the  States.  The  paramount  object  is  to 
make  the  judges  secure  from  interruption  in  any  quarter ;  to  pro* 
teot  fhem  against  the  action  of  other  departments  of  the  govern* 
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ment,  and  eyen  against  the  people  themflelveB  in  times  of  gnat 
{)olitical  and  partf  excitement 

This  is  not  done  from  any  special  regard  for  the  jndiciary  depart- 
ment, but  oecause  its  peculiar  function  is  to  expound  the  Constitn- 
tion  and  laws,  to  settle  controversies,  to  punish  crime,  to  enfom 
the  safeguards  thrown  around  persons  and  property,  and 
if  need  be,  to  protect  private  rights  against  the  exactions  of 
arbitrary  government.  It  is  therefore  wisely  provided  that  the 
compensation  of  the  incumbents  shall  not  be  diminished  during 
their  terms  of  office,  and  those  terms  are  fixed  by  the  ConstitutioD 
only  to  be  changed  by  the  people  themselves  in  the  exercise  of  the 
highest  sovereign  powers.  Men  do  not  change  their  natures  when 
they  become  judges.  They  are  none  the  less  prone  to  be  swayed  by 
the  suggestions  of  self-interest,  the  promptings  of  ambition,  and 
timid  apprehensions  of  loss  of  power  and  official  position. 

When  the  incumbent  understands  that  his  tenure  of  office  is 
brief,  and  that  he  is  again  to  undergo  the  ordeal  of  an  electioD, 
there  is  always  more  or  less  danger  that  he  may  unconsciously  to 
himself  conform  his  action  to  the  dominant  power  in  the  State,  or 
shape  his  conduct  with  a  view  to  his  re-election. 

Considerations  of  this  sort,  as  well  as  others  which  might  be 
mentioned,  led,  no  doubt,  to  the  adoption  of  those  constitutiooil 
provisions,  here  and  elsewhere,  under  which  the  judicial  tenure  of 
office  is  the  same,  whether  the  vacancy  be  occasioned  by  death, 
removal,  or  resignation,  or  by  the  regular  expiration  of  the  coo- 
stitutional  term.  But  whatever  may  have  been  the  motives  of  the 
framers  of  the  Constitution,  with  which  the  courts  have  perhaps 
but  little  to  do,  the  language  of  the  instrument  is  plain,  and  in  my 
judgment  admits  of  but  one  interpretation.  If  there  existed  a 
reasonable  doubt  on  the  subject,  that  doubt  would  of  course  be 
solved  in  favor  of  the  action  of  the  general  assembly,  to  whose 
opinions,  at  all  times,  this  court  owes  the  highest  respect  and  coo- 
sideration.  But  where,  as  in  the  present  case,  the  provisions  of  the 
Constitution  are  free  from  all  doubt  or  difficulty,  we  are  not  p^* 
mitted  out  of  mere  deference  to  another  department  of  the  govora- 
ment,  to  give  to  these  provisions  an  interpretation  at  variance  with 
their  plain  import  and  meaning.  Other  views  might  be  presented 
in  support  of  the  grounds  already  taken,  but  they  would  only  sweD 
this  opinion  to  an  unreasonable  lengtlu  If  thotie  already  praeated 
fail  to  convince,  farther  discussion  would  only  be  a  uaelesi  eon- 
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sumption  of  time  and  labor.  My  opinion  therefore  is  that  the 
Honorable  John  0.  Weedon  was  elected  and  is  entitled  to  hold  his 
office  of  judge  of  the  county  court  of  Prince  William  for  the  fall 
term  of  six  years. 

Judgment  in  favor  of  Meredith  and  against  Harrison. 

Chbibtiak  and  Andbbson,   JJ.,   concurred;   Moncubs,   P.^ 
dissented 


DAINOBRFnSLD  Y.  THOMPSON. 

(98  Gmtt.  laa.) 

Tretpau  — permmal  ir^ry  —  di$eharge  of  firearms  in  street. 

Three  persons  at  midnight  demanded  admittance  to  a  restaurant  which  wm 
closed  for  the  night,  but  had  a  light  burning  within.  Admittance  being 
refused,  one  of  them  went  around  to  a  side  door,  entered ,  and  told  the 
keeper  that  one  of  the  others  wanted  to  come  in.  The  others  being  at  the 
front  door,  one  said  to  the  other,  "  fire  a  salute."  The  one  addressed  fired 
a  pistol,  and  the  ball  went  through  the  door,  and  severely  wounded  the 
keeper.  There  was  an  ordinance  prohibiting  the  discharge  of  firearms  in 
the  street.  Held,  that  the  person  firing  and  the  one  advising  the  firing  were 
responsible.    {See  note,  p.  788.) 


the 


ACTION  of  trespass  for  personal  injury.    The  opinion  states 
case.    The  plaintiff  had  judgment  below. 

John  W.  Johnston  and  S.  F.  Beachy  for  appellant. 

S.  0.  Clattghton^  Charles  E.  Stuart  and  E.  Burke,  for  appellee. 

Christian,  J.  This  is  a  writ  of  error  to  a  judgment  of  the  Cir- 
enit  Court  of  the  city  of  Alexandria. 

The  action  was  trespass  on  the  case,  which  the  defendant  in  error 
(Thompson)  instituted  against  two  defendants,  George  W.  Harri- 
son and  Beverdy  J.  Daingerfield,  jointly,  charging  them  in  various 
-coiints  set  out  m  the  declaration,  with  assault  and  battery  made 
upon  him  jointly  by  the  said  parties,  by  which  said  assault  he  waa 
flo  wounded  by  a  pistol  shot  fired  by  them  as  to  cause  the  loss  by 
amputation  of  one  of  his  legs;  and  laying  his  damages  for  said  in* 
jary  at  the  sum  of  110,000. 
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Both  the  defendants  being  gammoned  to  answer  this  actioD^and  the 
defendant  Harrison  not  appearing,  a  conditional  order  was  confirmed 
to  the  clerk's  office  as  to  him  and  an  inquiry  of  damages  directed. 

The  defendant  Daingerfield  appeared  and  demurred  to  the  de- 
claration and  entered  his  plea  of  ''not  guilty."  Subsequently  the 
defendant,  Harrison,  also  demurred  to  the  declaration.  And  after- 
ward, at  the  May  term  of  said  Circuit  Courts  1879,  both  parties  ^h 
])eared  by  their  attorneys,  and  the  defendant  Daingerfield  moved 
the  court  that  the  cause  be  tried  as  to  each  of  the  defendants  sepa- 
rately; which  motion  the  court  granted,  and  the  cause  was  contin- 
ued as  to  defendant  Harrison,  and  was  proceeded  with  as  to  the  de- 
fendant Daingerfield,  upon  the  issue  of  not  guilty  as  to  him.  And 
upon  tliis  issue  the  jury  after  hearing  the  evidence,  found  a  verdict 
for  the  plaintifF  (the  defendant  in  error  here),  against  the  defendant 
Daingerfield,  and  assessed  his  damages  at  the  sum  of  18,000.  TJpon 
this  verdict  the  Circuit  Court  entered  its  judgment  for  the  sum  of 
$8,00<  —  the  damages  by  the  jury  in  their  verdict  ascertained,  with 
costs. 

To  this  judgment  a  writ  of  error  was  awarded  by  one  of  the 
judges  of  this  court 

I  am  of  opinion  that  the  Circuit  Court  did  not  err  in  overmling 
the  demurrer  to  the  declaration.  The  summons  sued  out  was  te 
answer  an  action  of  trespass  on  the  case,  and  the  dcclaratioa 
charged  the  defendants  with  an  assault  in  various  forms  in  three 
distinct  counts,  and  charging,  as  the  effect  of  said  assault,  the 
wounding  of  the  plaintiff  so  as  to  cause  amputation  of  his  leg,  and 
adding  a  fourth  count,  setting  forth  an  ordinance  of  the  city  ef 
Alexandria,  prohibiting  the  discharge  of  firearms  in  said  city,  acd 
also  alleging  the  continued  sickness,  and  disorder,  and  suffer- 
ing in  consequence  of  said  wound,  and  the  expenses  in  medical  at* 
tendance  and  other  costs  consequent  on  said  wound,  which  he 
claimed  amounted  to  a  large  sum. 

[Omitting  details  of  evidence.] 

The  following  instructions  were  given  by  the  court  at  the  instance 
of  the  plaintiff: 

(1.)  The  court  instructed  the  jury  that  every  person  who  is 
present  at  the  commission  of  a  trespass,  enoouraging  or  inciting 
the  same  by  words,  gestures,  looks  or  signs,  or  who  in  any  way,  or 
by  any  means,  countenances  or  approves  the  same,  is  in  lav 
assumed  to  be  an  aider  and  abettor,  and  is  liable  as  principaL 
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.  (2.)  The  jury  are  instructed  by  the  court,  that  if  they  believe^ 
from  the  evidence,  that  the  said  defendant  Reverdy  J.  Dainger* 
field  is  liable  in  this  action  under  the  instructions  to  the  plaintiff, 
m  damages,  then  in  estimating  said  damages,  they  should  take  into 
account  the  bodily  injury  sustained  by  the  plaintiff,  the  pain  under- 
gone, the  effects  on  the  health  of  the  sufferer,  according  to  its 
degree  and  its  probable  duration,  as  likely  to  be  temporary  or  per- 
manent, the  expenses  incidental  to  attempts  to  effect  a  cure  or  to 
lessen  the  amount  of  injury,  and  the  pecuniary  loss  sustained  by 
the  plaintiff  through  inability  to  attend  to  his  business. 

And  the  defendant  except^  And  then  the  court,  on  motion  of 
defendant,  over  the  plaintiff's  objection,  gave  the  following  in- 
struction: 

The  court  instructs  the  jury  that  in  order  to  make  the  defend- 
ant, Daingerfield,  liable  in  this  action,  they  must  be  satisfied,  from 
the  evidence,  that  he  either  actively  and  forcibly  aided  and  partici- 
pated in  the  injury  done  to  the  plaintiff,  or  that  he  was  present  at 
the  commission  of  the  injury,  aiding,  encouraging  and  inciting 
the  same;  that  the  burden  of  proof  is  upon  the  plaintiff  to  satisfy 
them  that  defendant  Daingerfield  was  thus  present,  aiding,  en- 
couraging and  inciting  the  act;  but  mere  presence,  unconnected 
with  other  proofs  of  guilt,  at  the  commission  of  the  act,  will  not 
render  him  liable  to  the  plaintiff. 

I  am  of  opinion  that  the  instructions  given  by  the  court  below 
correctly  expound  the  law  of  the  case,  and  that  the  instructions 
given  at  the  instance  of  the  defendant,  were  certainly  very  favor- 
able to  him.  There  being  no  error  therefore  in  the  instructions 
given  by  the  court,  the  only  remaining  question  is,  did  the  court 
err  in  refusing  to  set  aside  the  verdict  as  contrary  to  the  evidence? 

This  motion  to  set  aside  the  verdict  of  th6  jury  is  based  upon 
two  grounds:  First,  that  the  evidence  did  not  warrant  the  verdict 
against  the  defendant  Daingerfield  who  did  not  actually  commit 
the  trespass,  from  which  the  plaintiff  received  the  injury  com- 
plained of;  and,  second,  because  the  damages  assessed  by  the  jury 
were  excessive. 

As  to  the  first  point,  the  evidence  conclusively  shows  that  Dain- 
gerfield, with  Harrison,  was  guilty  of  a  trespass  upon  the  premises 
of  Thompson.  They  went  to  his  house  at  a  late  hour  of  the  night 
and  demanded  admittance  after  he  had  closed  his  house.  Their 
conduct  in  insisting  on  admittance  at  that  late  hour,  was  in  itself 
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a  trespass  on  his  pi'emises.  And  when  he  refused  admittance,  the 
firing  of  a  pistol  by  Harrison  was  another  unlawful  act  And  in 
that  unlawful  act  Daingerfield  was  a  prominent  actor.  He 
prompted  Harrison  to  fire  the  pistol  which  caused  the  fatal  resalt 
Harrison,  who  was  drunk,  asked  him,  ''Shall  I  give  him  a  salute ?"" 
and  Daingerfield  replied,  ''  Yes,  give  the  damned  black  republican 
a  salute,"  and  at  the  same  time  stepped  back  from  between  Harri- 
son and  tlie  door.  Immediately  upon  this,  the  pistol  was  fired  bj 
Harrison,  and  Thompson,  who  was  opening  the  door,  was  wounded 
by  the  pistol  shot. 

.  Daingerfield,  himself,  admits  that  Harrison  would  not  have  fired 
the  pistol,  but  for  his  direction,  although  he  insists  that  when  be 
told  him  to  fire  a  salute,  he  expected  him  to  fire  into  the  air;  and, 
to  use  his  own  language,  he  ''  did  not  expect  that  he  was  d — d  fool 
enough  to  shoot  into  the  house." 

The  willful  firing  of  a  pistol  in  the  streets  of  a  city,  whether 
maliciously  or  not,  is  of  itself  an  unlawful  act,  and  the  consequence 
of  such  unlawful  act  must  be  visited  upon  those  who  commit  it  or 
instigate  it.  Safety  and  protection  to  society  require  that  both  the 
actors  and  instigators  of  unlawful  acts  should  be  .held  to  strict 
accountability  for  the  consequences  of  their  violation  of  law.  It  is 
no  excuse  or  justification  of  Daingerfield  to  say  that  he  did  not 
fire  the  pistol  which  caused  the  injury.  He  was  the  aider  and 
abettor  and  instigator  of  Harnson,  who  fired  the  fatal  shot,  and 
he  himself  admits  that  it  was  fired  at  his  advice  and  instigation. 
And  it  is  no  excuse  or  justification  to  say  that  he  simply  told  him 
to  fire  a  salute,  and  that  he  expected  him  (EUirrison)  to  fire  m  the 
air.  The  firing  of  the  pistol  was  in  itself  an  unlawful  act,  and 
advisdd  and  instigated  by  him«  he  must  take  the  consequences  of 
the  result. 

He  who  commands  or  procures  another  to  do  an  unlawful  act  i$ 
as  responsible  as  a  trespasser  as  he  who  commits  the  trepass.  Jor- 
dan V.  Wyatty  4  Oratt  151.  And  although  the  act  committed 
was  done  without  malice,  yet  being  unlawful,  the  party  committing 
it,  or  aiding  or  abetting  in  its  commission,  is  responsible  in  damages 
to  the  party  injured.    Parsons  v.  Harper,  16  GratL  64. 

It  is  earnestly  insisted  however  by  the  learned  counsel  for  tbe 
plaintiff  m  error  (Daingerfield),  that  the  evidence  against  him  doe* 
not  sustain  the  charge  in  the  declaration,  and  in  each  connt 
thereof,  of  assault  and  battery;  that  while  such  assault  la  proved 
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agaiast  Uarrisou,  who  fired  the  pistol^  it  is  not  proved  as  to  Daiu- 
gerfield;  that  he  committed  no  assault,  but  simply  advised  and 
instigated  an  act  which  was  m  itself  harmless,  to  wit:  '' Fire  a 
salute/' and  that  this  act  was  not  a  trespass  or  assault  as  far  as 
Daingerfield  was'  concerned;  that  he  did  not  direct  Harrison  to 
shoot  Thompson,  or  to  fire  into  his  house,  but  simply  to  "fire  a 
salute/'  and  that  Ilarrison  did  another  and  different  act  from  the 
one  which  was  advised  and  instigated  by  Daingerfiield,  and  that  the 
injury  resulted  from  Harrison's  act  done  differently  from  the  act 
directed  by  Daingei'field,  and  consequently  Daingerfield  cannot  be 
held  liable  in  this  action. 

Now  the  fatal  defect  in  this  alignment  is  that  the  firing  of  a  pis- 
tol in  the  streets  of  a  city  is  not  a  harmless  act,  but  on  the  con- 
trary, is  an  unlawful  and  dangerous  act,  prohibited  and  made 
unlawful  by  express  ordinance.  And  besides,  the  evidence  abun- 
dantly shows  that  even  before  the  firing  of  the  pistol  Daingerfield 
and  Harrison  were  joint  trespassers  upon  the  premises  of  Thomp- 
son. The  firing  of  the  pistol  was  an  aggravation  of  the  trespass, 
and  being  in  itself  an  unlawful  act  (and  that  unlawful  act  causing 
the  fatal  injury),  being  instigated  and  prompted  by  Daingerfield, 
he  is  equally  responsible  with  Harrison  for  its  unhappy  conse- 
quences, although  it  was  not  done  maliciously  and  not  done  by  the 
hand  of  Daingerfield. 

The  law  is  well  settled  that  any  person  who  is  present  at  the  com- 
mission of  a  trespass,  encouraging  or  inciting  the  same  by  words, 
gestures,  looks  or  signs,  or  who  in  any  way  or  by  any  means  coun- 
tenances or  approves  the  same,  is  in  law  deemed  to  be  an  aider  and 
abettor,  and  liable  as  principal.  1  Hale  P.  C.  438;  3  GroenL 
§§  40,  41;  43  Mo.  206,  and  cases  there  cited. 

There  seems  indeed  to  be  no  pri:iciple  of  law  better  settled,  and 
for  which  numerous  authonties  may  be  cited  if  necessary,  than 
this:  That  all  persons  who  wrongfully  contribute  in  any  manner 
to  the  commission  of  a  trespass  are  responsible  as  principals,  and 
each  one  is  liable  to  the  extent  of  the  injury  done. 

The  defendant  Daingerfield  being  present,  aiding  and  abetting 
and  instigating  Harrison,  was  equally  guilty  with  him  of  an  assault 
to  the  same  degree  as  if  he  had  fired  the  fatal  shot  himself. 

[Omitting  the  other  question.] 

XJpon  the  whole  case  I  am  of  opinion  that  there  is  no  error  in  the 
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jndgmeDt  of  the  Ciroait  Coarti  and  that  the  same  shonld  be 
affirmed. 

Judgment  affirmed. 

The  other  judges  concurred. 


Note  bt  ths  Rspobtbr. — In  Regina  ▼.  Sakmen^  4S  Ia  T.  (R.  S.)  678,  three  pctMi  wmx 
out  togetber  for  rille  praetloe.  Tbiay  Mlected  a  field  near  to  a  houee  and  pot  op  a  teivec 
in  a  tree  at  a  distance  of  alMNit  100  yards.  Four  or  five  shots  were  fired,  sad  \>j  one  of 
them  a  boy  who  was  in  a  tree  in  a  garden  at  a  distance  of  8IB  yards  was  killed.  Itwasaoc 
clear  which  person  fired  the  shot  that  killed  the  boy.  iielif,  that  all  three  were  guOly  of 
manslaughter. 

OoLBEiooK,  C  J.,  said :  **  I  am  of  opinion  that  the  conviction  was  rl^it  and  ooght  to  be 
affirmed.  If  a  person  does  a  thing  which  in  itself  is  dangerous,  and  without  taking  proper 
precautions  to  prevent  danger  arising,  and  if  he  so  does  it  and  kills  a  person,  it  is  a  crim- 
inal act  as  sgainst  that  person.  That  would  make  it  deariy  manslanghter  as  rsgaids  the 
prisoner  whose  shot  killed  the  boy.  It  follows  as  the  result  of  the  cnlpabls  negUgcnoe  of 
this  one  that  each  of  the  prisoners  is  answerable  for  the  acta  of  the  others,  they  all 
engaged  in  one  common  pursuit." 

Field,  J.,  said:  ** I  am  of  the  same  opinion.  At  first  I  thought  it  was  aeoesssiy  to i 
some  duty  on  the  part  of  the  prisoners  as  regards  the  boy,  but  1  am  now  satlsflfd  f hst  thrro 
was  a  duty  on  the  part  of  the  prisoners  toward  the  public  generally,  not  to  usean  Insttn- 
ment  likely  to  cause  death,  without  taking  due  and  proper  precautions  to  prevent  iajanr  to 
the  public.  Looking  at  the  character  of  the  wgoX  where  the  firing  took  piaoe,  there  wss 
suflldent  evidence  that  aU  three  prisoners  were  guflty  of  culpahls  negUgenoe  under  the 
jircumstances.'* 

LoPBs,  J.,  concurred. 

Stkphbn,  J.,  said :  **  I  am  of  opinion  that  all  three  prisoners  were  guilty  of  msnJsintitsr. 
The  culpable  omission  of  a  duty  which  tends  to  preserva  life  is  bomldde:  and  a  Is  the 
duty  of  every  one  to  tsl[e  proper  precautions  in  doing  an  act  which  may  be  daageransls 
Ufe.  In  this  case  the  firing  of  the  rifle  was  a  dangerous  act,  and  all  thrse 
Jointly  responsible  for  not  taking  proper  precautions  to  prevent  the ' 

Watuii  Wiluams,  Jn  ooncorred. 
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<88Qratt.a06.) 

Municipal  earparation — tieffiiffenee-^tuffae&'waier. 

If  a  municipal  corporation,  in  filling  up  a  street,  anneoesMLrily  and  DagUfoatly 
tarns  water  which  formerly  flowed  through  the  gutters,  apon  the  a^joiaiag 
lots,  It  is  liable  to  the  lot^wners  for  the  injury.* 

ACTION  for  injury  to  a  city  lot,  caused  by  the  taming  of  8iir> 
face- water,  formerly  flowing  in  the  gutters,  upon  the  lots^  in 
the  grading  of  the  street  by  the  city  authorities.  The  defendant 
had  judgment  on  demurrer  below. 

*  See  Nifoiuui  v.  CUff  of  Albany  (79  N.  T.  470y,  35  Am.  Bepw  510. 
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John  W.  Johnson,  for  appellant. 
C.  E.  Stuarty  for  appellee. 

Burks,  J.  A  writ  of  error  to  the  judgment  below,  snstaining  a 
demurrer  of  the  defendants  to  the  plaintiff's  declaration,  presents 
the  only  question  for  decision  here,  to  wit,  whether  the  material 
•allegations  being  admitted  by  the  demurrer  to  be  true,  the  declara- 
tion states  a  good  cause  of  action. 

The  suit  was  brought  to  recover  compensation  for  damage  by 
water  to  the  plaintiff's  lot  in  the  city  of  Alexandria,  occasioned,  as 
alleged,  by  the  grading  of  certain  streets  in  the  city  by  the  defend- 
ants, the  city  council. 

Among  the  powers  expressly  conferred  by  the  charter  upon  the 
<;ity  council  is  the  power  ''  to  pave,  make  and  repair  the  streets  and 
highways,  ♦  ♦  ♦  whenever  they  shall  deem  it  proper,  ♦  ♦  ♦ 
to  open,  extend,  regulate,  pave  and  improve  the  streets  within  the 
limits  of  the  city;"  and  they  are  required  *^to  make  to  the  person 
or  perscms  who  may  be  injured  by  such  opening  or  extension  just 
and  adequate  compensation  out  of  the  funds  of  the  corporation." 
Acts  of  1870-71,  ch.  73,  §  14.  No  compensation  is  provided  for 
any  persons  sustaining  damage  by  the  exercise  of  the  powers 
granted,  except  the  persons  just  mentioned,  for  whom  provision 
was  necessary  under  our  Constitution,  which  forbids  the  passage  of 
any  law  by  the  general  assembly,  '^  whereby  private  property  shall 
be  taken  for  public  uses  without  just  compensation."  Const  of 
Va.  art  6,  §  14. 

The  validity  of  this  legislative  act,  similar  to  the  charters  of 
most  of  our  cities  and  towns  in  respect  to  streets,  has  not  been  and 
cannot  be  questioned,  and  the  city  council  having  full  discretionary 
power  thereunder  to  improve  the  streets  of  the  city  by  grading 
them,  the  due  exercise  of  the  power  cannot,  in  the  nature  of  things, 
be  wrongful,  in  a  legal  point  of  view;  and  hence,  although  it  may 
be  attended  or  followed  by  damage,  as  a  necessary  incident,  to  the 
owners  of  adjacent  lots,  such  damage  is  what  is  known  in  the  law 
as  damnum  absque  tnjuria,  and  imposes  no  legal  liability. 

A  distinguished  jurist,  who  has  given  special  attention  to  the 
law  of  municipal  corporations  in  his  valuable  treatise,  expresses  the 
pnnciple  thus:  ''In  view  of  the  nature  of  streets  (explained  m  a 
former  chapter),  and  of  that  control  over  them  which  of  nght  be- 
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loDgs  to  the  State,  and  of  the  nature  of  the  ownership  of  lots 
hounded  thereon,  which  implies  subjection,  if  not  consent,  to  the 
exercise  and  determination  of  the  public  will  respecting  what 
gi*ades  or  changes  in  the  grades  thereof  shall,  from  time  to  time,  be 
found  necessary,  and  what  other  improvements  thereon  or  therein 
(within  the  legitimate  purposes  of  streets),  shall  be  found  expedient, 
it  results,  we  think,  that  adjoining  property  owners  are  not  enti- 
tled, ot  legal  right,  without  statutory  aid,  to  compensation  for 
damages  which  result  as  an  incident  or  consequence  of  the  exercise 
of  this  power  by  the  State  or  the  municipality  by  delegation  from 
the  State." 

''Accordingly,"  he  says,  "  the  courts  by  numerous  decisions  in 
most  of  the  States  have  settled  the  doctrine  that  municipal  cor* 
porations,  acting  under  authority  conferred  by  the  legislature  to 
make  and  repair,  or  to  grade,  level  and  improve  streets,  if  they 
exercise  reasonable  care  and  skill  in  the  performance  of  the  work 
resolved  upon,  are  not  answerable  to  the  adjoining  owner,  whose 
lands  are  not  actually  taken,  for  consequential  damages  to  bis 
premises,  unless  there  is  a  provision  in  the  charter  of  the  corpora- 
tion, or  in  some  statute,  creating  the  liability."  2  Dill,  on  Man. 
Corp.,  §§  782,  783. 

The  numerous  decisions  referred  to  by  the  learned  author  in  tbe 
note  to  section  783  show  that  the  doctrine  stated  in  the  text  pre- 
vails in  the  Federal  courts  and  in  almost  all  the  States  of  the 
Union.  We  think  it  has  its  foundation  in  the  principles  of  the 
common  law  and  must  prevail  here  as  elsewhere,  unless  and  nntil 
it  shall  be  modified  or  abrogated  by  legislation. 

The  following,  among  the  multitude  of  cases  cited,  are  selected 
as  in  point:  Callendar  v.  Marsh  (opinion  by  Chief  Justice  Parker), 
1  Pick.  418;  RadcKff^s  ExW%  v.  Mayor  (opinion  by  Chief  Jostioe 
Bronsok),  4  Oomst.  195;  Wilson  v.  Mayor y  1  Den.  595;  Smith  v. 
Corp,  of  Washington,  20  How.  135;  MiUs  v.  City  of  Brooklyth  32 
N.  Y.  489;  Carr  v.  Northern  Liberties,  35  Penn.  St  324;  O^Connor 
V.  Pittsburgh  (opinion  by  Chief  Justice  Gibson),  18  id.  187;  dtj 
of  Delphi  V.  Evans,  36  Ind.  90;  s.  c,  10  Am.  Rep.  12;  City  of 
Madison  v.  Ross,  3  id.  236;  Lee  v.  City  of  Minneapolis,  22  Minn. 
13;  Cheever  v.  Shedd,  13  Blatch.  258 ;  City  of  SL  Louis  v.  Onnw, 
12  Mo.  414;  Hoffman  v.  City  of  St.  Louis,  15  id.  651;  Eea^  v. 
Louisville,  4  Dana,  154  (opinion  by  Chief  Justice  Robertson); 
Mayor  <#   Council    of  Rome  v.    Omberg,    28    Qa.   46;   White  r. 
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TaxiQO  CUyy  27  Miss.  357;  Simmons  v.  City  of  Camden^  26  Ark. 
276;  s.  G.y  7  Am.  Rep.  620;  Humes  v.  Mayor  £  Ald&rmcn  of  Knox- 
viJky  1  Humph.  403 ;  Dorman  v.  City  of  Jacksonville^  13  Fla.  538; 
s.  c.y  7  Am.  Bcp.  253. 

Robertson^  C.  J.,  m  Keasy  v.  Louisville^  supra,  while  admitting 
the  general  rule  to  be  that  the  law  gives  no  damages  where  there 
ba3  been  neither  trespass  nor  nuisance,  seemed  to  think  that  there 
might  be  extreme  cases  where  the  deprivatiOQ  of  the  use  of  property 
not  touched  might  entitle  the  owner  to  compensation  from  the 
public.  Sec,  also,  Ashley  v.  Port  Huron  (decided  in  1877,  opinion 
by  CooLBY,  C.  J.),  35  Mich.  296;  s.  c,  24  Am.  Rep.  562 ;  Inman  v. 
Tripp^  11  R  I.  520;  s.  c,  23  Am.  Rep.  520;  Pumpelly  v.  Oreen  Bay 
Company ,  13  Wall.  166;  Eaton  v.  B.  C.  M.  R.  R.  Co.,  51  N.  TSL 
504;  s.  c,  12  Am.  Rep.  147. 

The  cases  agree,  that  the  exemption  from  liability  for  consequen- 
tial damages  depends  upon  or  rather  implies  the  due  exercise  of  the 
power  delegated  —  the  observance  of  reasonable  care  and  skill  in 
the  execution  of  the  work  undertaken;  for  as  has  been  correctly 
said,  the  pnnciple  is  a  general  one,  that  while  there  is  no  implied 
liability  for  damages  necessarily  occasioned  by  the  construction  of 
any  municipal  improvement  auttiohzed  by  law,  yet  if  the  work  thus 
authorized  be  not  executed  in  a  proper  and  skillful  manner,  there 
will  anse  a  common-law  liability  for  all  damages  not  necessarily  in- 
cident to  the  work,  and  which  are  chargeable  to  the  unskillful  or 
improper  manner  of  executing  it.  2  Dill,  on  Mun.  Corp.  (2d  ed.), 
§  802,  and  cases  cited. 

In  the  case  of  Perry  v.  City  of  Worcester,  6  Gray,  544,  Chief 
Justice  Shaw,  after  stating  the  rule  of  exemption  from  liability  in 
an  action,  as  for  a  tort,  for  damage  necessarily  done  to  the  property 
of  another  in  the  execution  of  a  work  authorized  by  public  use, 
observes,  that  '^  this  presupposes  that  the  public  work  thus  author- 
ized will  be  executed  in  a  reasonably  proper  and  skillful  manner, 
with  a  just  regard  to  the  rights  of  private  owners  of  estates.  If 
done  otherwise,  the  damage  is  not  necessarily  incident  to  the 
accomplishment  of  the  public  object,  but  to  the  improper  and 
unskillful  manner  of  doing  it.  Such  damage  to  private  prop- 
erty is  not  warranted  by  the  authority  under  color  of  which  it  ia 
done,  and  is  not  justifiable  by  it.  It  is  unlawful,  and  a  wrong  for 
the  redress  of  which  an  action  of  tort  will  lie."    The  same  principle 
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is  reaffirmed  by  the  same  eminent  judge  in  Sprague  v.  City  of  Wor- 
cester,  13  Gray,  193. 

And  Mr.  Justice  Blackburn  in  Mersey  Docks  v.  Otbbetoid  Same 
V.  Pierce,  11  H.  of  L.  Gas.  713  (marg.  p.),  remarks,  "that  thou^ 
the  legislature  has  authorized  the  execution  of  the  works,  it  does 
not  thereby  exempt  those  authorized  to  make  them  from  the  obli- 
gation to  use  reasonable  care  that  in  making  them  no  unneoessazy 
damage  be  done; "  and  he  refers  to  Brtney,  Oreat  Western  Sy.  Co., 
2  Best  &  Smith,  402,  411,  where  Mr.  Justice  Gbomftoit  says,  that 
*^  the  distinction  is  now  clearly  established  between  damages  from 
works  authorized  by  statutes,  where  the  party  generally  is  to  ha?e 
compensation,  and  the  authority  is  a  bar  to  an  action,  and  damage 
by  reason  of  the  works  being  negligently  done,  as  to  which  the  own- 
er's remedy  by  way  of  action  remains.  The  distinction  is  as  appli- 
cable to  works  executed  for  one  purpose  us  another. ''  The  cases  of 
Creal  v.  City  of  Keokuk,  4  O.  Greene,  47;  City  of  MeOregor  t.  Boyh, 
34  Iowa,  268,  and  EUie  v.  Iowa  City,  29  id.  229,  are  apposite  illus- 
trations of  the  principle  when  applied  to  the  grading  of  streets  and 
other  municipal  improvements.  See,  also,  opinion  of  Judge  Pbar- 
80K  in  Meares  v.  Comers  of  Wilmington,  9  Ired.  73. 

It  remains  to  test  the  sufficiency  of  the  declaration  in  question 
by  the  principles  of  law  which  have  been  stated. 

At  the  first  view,  it  might  seem,  that  the  plaintiff  was  seeking  to 
recover  for  damages  necessarily  occasioned  by  the  mere  elevation  of 
the  streets  above  their  former  grade.  If  this  were  the  proper  con- 
struction of  the  declaration,  no  cause  of  action  would  be  shown. 
A  careful  examination  howevere  satisfies  us,  that  the  gravamen  of 
the  complaint  is  not  that  the  streets  were  elevated  by  the  grading 
whereby,  and  whereby,  only,  damage  was  done  to  the  plaintiff's 
premises,  but  that  the  work  was  not  executed  with  care,  and  was 
done  so  negligently  and.  improperly  as  to  cause  the  damage  for 
which  compensation  is  sought 

The  case  stated  is  substantially  this  : 

The  plaintiff  is  the  owner  of  a  comer  lot,  at  the  intersection  of 
two  streets  in  the  city  of  Alexandria,  which  lot  was  inclosed,  occu- 
pied and  used  by  him  as  a  coal  and  wood-yard  and  for  other  pur- 
poses. There  was  a  ditch  or  gutter  in  front  of  the  lot  on  each 
side,  which  conveyed  all  the  surface  water  that  flowed  by,  from,  and 
over  the  lot  to  the  intersection  of  the  said  streets,  and  thenoe,  by 
the  means  of  other  ditches  and  gutters,  it  passed  on  and  into  the 
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proper  channel  and  was  carried  off.  The  city  council  in  grading 
these  streets  elevated  them  three  feet  in  front  of  the  plaintiffs  lot, 
fiUed  up  the  ditches  and  gutters,  and  did  not  cut  others  or  provide 
other  means  for  the  water  to  flow  on  and  escape  as  formerly ;  and 
thus  the  water  was  stopped  and  thrown  back  on  the  plaintiff's  lot, 
causing  the  damage  specified  in  the  declaration,  for  which  compen- 
.sation  is  demanded. 

These  acts  of  the  city  council  are  all  charged  to  have  been  done 
'^negligently,  carelessly,''  &c.,  for,  the  terms,  "negligently,  care- 
leesly,"  etc.,  as  used  in  the  declaration,  should  be  taken,  we  think, 
as  applied  and  intended  to  be  applied  not  only  to  the  elevation  of 
the  streets,  but  also  to  the  filling  up  of  the  then  existing  ditches 
and  gutters  and  the  omission  to  cut  others  or  supply  other  means 
for  the  escape  of  the  water.  The  complaint  is  not  of  the  mere 
grading  of  the  streets,  a  work  which  the  council  was  authorized  by 
law  to  do,  but  of  the  negligent  and  improper  manner  in  which  the 
work  was  done,  causing  damage.  Whether  in  grading  it  was 
necessary  to  fill  up  the  ditches  and  gutters,  and  if  necessary, 
whether  it  was  practicable  to  substitute  other  sufficient  ditches  and 
^tters  to  take  the  wat«r  off,  are  matters  of  fact  to  be  considered 
on  the  trial,  in  connection  with  the  other  circumstances  of  the 
case,  in  determining  the  question  of  negligence  in  the  execution  of 
the  work. 

Our  opinion  is,  that  the  judgment  of  the  corporation  court  of 
the  city  of  Alexandria  should  be  reversed,  the  demurrer  to  the  dec* 
iaration  overruled,  and  the  cause  remanded  for  further  proceedings. 

Judgment  reversed. 


Clem  v.  Holmes. 

(38  Gratt.  788.) 
BMenes  —  Mduetion  -  pecuniary  ahiiUy  of  defendant. 

in  an  action  of  aeduetion  the  plaintiff  may  give  evidence  of  the  pecuniary 

ability  of  the  defendant.* 

ACTION  of  seduction.    The  opinion   states   the   point.      The 
plaintiff  had  judgment  below. 

«To  same  effect.  White  ▼.  Murtland^  71  ni.  280.    See,  also,  Bniwn  ▼.  Bamee  (80  Mich 
Sll)«  tt  Am.  Rep.  37S,  and  note,  877. 
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Henry  C,  Allen,  for  appellant. 
J/*.  WaUen,  for  appellee. 

Staples,  J.  [Omitting  other  matters.]  The  second  groimd  of 
error  is,  that  in  an  action  for  seduction,  evidence  of  the  pecnniaij 
circumstances  of  the  defendant  is  not  admissible  byway  of  enhanc- 
ing the  damages ;  and  the  Circuit  Court  therefore  improperly  al- 
lowed the  plaintiff  to  adduce  testimony  showing  the  value  of  the 
defendant's  estate. 

It  must  be  admitted  there  are  very  respectable  authorities  which 
fully  sustain  this  view.  It  is  so  laid  down  in  Wood's  Mayne  on 
Damages,  661 ;  and  the  case  of  HodsoU  v.  Tayler,  L.  R,  9  Q.  B.  79, 
is  cited  as  authority  ;  and  Lord  Mansfield,  is  quoted  as  saying  it 
should  be  immaterial  whether  the  damage  came  out  of  a  deep  pocket 
or  not  The  learned  counsel  also  cites  Dain  v.  Wycoffy  3  Seld.  191, 
as  sustaining  the  same  rule.  Unfortunately  we  have  here  none  of 
the  reported  cases  on  the  subject )  but  if  the  elementary  writers  are 
to  be  relied  on,  the  great  weight  of  modern  authority  is  the  other 
way  —  holding  it  to  be  competent  to  show  the  position  and  pecuni- 
ary condition  of  the  defendant  in  aggravation  of  damages.  Field 
on  Dam.,  §  699  ;  2  Greenl.  on  Ev.,  §  579  ;  5  Wait's  Act  and  Det 
668,  and  numerous  cases  there  cited,  2  Hilliard  on  Torts  520. 

It  is  a  matter  of  some  surprise  there  could  ever  have  been  a  ques- 
tion as  to  the  admissibility  of  such  evidence.  As  has  been  well  said, 
the  damages  in  this  action  are  not  measured  by  the  mere  loss  of  ser- 
vice or  the  necessary  expenses  incurred  ;  but  they  arc  given  al» 
to  punish  the  seducer  for  the  anguish  and  dishonor  the  oatnge 
brings  upon  the  parent.  These  damages  are  not  merely  compensar 
ting —  they  may  be  exemplary  in  their  nature.  The  rank  and  con- 
dition of  the  parties;  the  injury  to  the  most  sacred  feelings  and  affec- 
tions ;  the  shame  and  disgrace  cast  upon  the  family ;  and  the 
anguish  of  mind  in  having  a  daughter  whose  society  bnngs  no 
comfort  to  the  parent,  and  whose  example  may  corrupt  other  mem- 
bers of  the  family,  are  all  proper  to  be  considered.  This  being  so, 
the  jury,  in  fixing  the  amount  of  the  recovery,  may  and  ought  to 
liave  reference  to  the  pecuniary  circumstances  of  the  defendant 
In  uU  such  cases  the  wrong  is  aggravated  in  proportion  to  the  wealth 
and  position  and  rank  of  the  guilty  party.  All  of  which  may  be 
the  instruments  by  which  he  more  readily  accomplishes  his  purposed. 

A  verdict  which  would  be  absolutely  ruinous  to  a  man  in  moder- 
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ate  circumstances  would  scarcely  be  felt  by  one  possessed  of  a  large 
fortune,  and  would  be  but  an  inyitation  to  a  renewal  of  the  offense 
whenever  the  opportunity  occured  for  its  commission.  If  the  jury 
believe  the  plaintiff  is  entitled  to  vindictive  damages  they  will  the 
more  readily  give  them  where  they  are  satisfied  the  defendant  is 
able  to  pay,  then  they  would  be  where  the  appeal  is  made  that  the 
verdict  would  reduce  the  defendant  to  bankruptcy  and  ruin.  At  all 
events  it  is  better  to  place  the  jury  in  full  possession  of  all  the  facts  as 
to  the  condition  and  circumstances  of  the  parties,  then  to  leave  them 
to  grope  their  way  in  the  dark,  and  to  base  their  verdict  upon  fanci- 
ful conjectures  and  rumors.  See  McAulay  v.  Birkheady  13  Ired» 
28,  and  cases  already  cited. 

[Omitting  other  matters.] 

Judffmeni  affimimL 

The  other  judges  concurred. 


BaOOIGALUPO   v.  GOMMOKWBALTH. 

(88O»tt.807.) 

Criminal  law  —  effidence  —  inscmity  —  burden  of  proof. 

Where   insanity  ib  set  np  as  a  defense  in  a  criminal  action,  the  bniden  It 
on  the  defendant  to  prove  it  beyond  a  reasonable  doubt.* 

CONVICTION  of  assault  with  intent  to  kill.  The  opinion  states 
the  point. 

John  B.  Young  and  John  S.  Wise,  for  prisoner. 
Aitomey- General,  for  Commonwealth. 

Ghbibtian,  J.  This  is  a  writ  of  error  to  a  judgment  of  the 
hustings  court  of  the  city  of  Bichmond.  The  plaintiff  in  error 
was  convicted  in  said  court  of  an  assault  with  intent  to  kill  his 
wife,  Mary  Baccigalnpo,  and  that  said  assault  was  made  feloniously 
and  maliciously. 

The  murderous  assault  was  distinctly  proved.  It  was  proved, 
that  on  the  night  of  the  15th  March,  1879,   the  prisoner,  while 

•Compare  Bosioatt  v.  StaU  (68  Ala.  907),  85  Am.  B«p.  flO. 
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walking  with  his  wife,  on  a  narrow  and  unfrequented  street  on  the 
bank  of  the  canal  basin,  made  a  sudden  assault  upon  her  and 
inflicted  upon  her  person  nine  wounds  with  a  knife,  and  attempted 
to  throw  her  in  the  canal. 

'  The  jury  found  him  guilty  of  this  offense,  and  fixed  the  term  of 
his  imprisonment  in  the  penitentiary  at  eight  years ;  and  thereapoa 
the  said  court  entered  a  judgment  in  accordance  with  said  Terdict 
To  this  judgment  a  writ  of  error  was  awarded  by  one  of  the  judges 
of  this  court 

In  the  petition  three  grounds  of  error  are  assigned,  to  wit : 

1.  That  the  court  erred  in  oTerruling  the  motion  to  quash  the 
writ  of  venire  facias, 

2.  That  the  court  erred  in  orerruling  his  motion  in  arrest  of 
judgment 

3.  That  the  court  erred  in  overruling  his  motion  for  a  new  trial 
—  first,  upon  the  ground  that  the  yerdict  was  contrary  to  the  law 
And  the  evidence ;  and  second,  upon  the  ground  of  newly-disoovered 
evidence. 

[Omitting  other  matters,*  upon  the  second  head  of  the  third  point 
the  court  said :] 

In  defense  to  a  criminal  prosecution  upon  the  ground  of  insanity, 
it  is  not  sufficient  that  the  evidence  should  be  of  such  a  character 
only,  as  to  produce  a  doubt  on  the  minds  of  the  jury,  but  Uie  anus 
prohandi  is  always  on  the  accused  to  prove  such  insanity  to  their 
satisfaction. 

In  BosfoelPs  oaae,  20  Oratt.  860,  one  of  the  grounds  of  eiror 
assigned  was  that  the  court  in  that  case  gave  to  the  jury  the  fol- 
lowing instruction,  to  wit :  ''That  every  man  is  presumed  to  be 
sane,  and  to  possess  a  sufficient  degree  of  reason  to  be  responsible 
for  his  crimes  until  the  contrary  is  proved  to  the  satisfaction  of  the 
jury."  In  commenting  upon  this  instruction,  the  president  of  this 
court  said,  "  I  think  this  instruction  is  unexceptionable.  *  *  * 
He  (the  counsel  for  the  accused)  seems  to  think  that  all  the  proof 
required  by  law  to  repel  the  said  presumption  was  only  so  much  as 
would  raise  a  rational  doubt  of  his  sanity  at  the  time  of  committing 
the  act  charged  against  him.  Now  I  think  this  is  not  law ;  and 
that  the  law  is  correctly  expounded  in  the  instruction  given  by  the 
court  There  are  certainly  several  American  cases  which  seem  to 
sustain  the  view  of  the  prisoner's  counsel.  But  I  think  the  decided 
weight  of  authority,  English  and  American,  is  the  other  way.    b 
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1  Whart.  Am.  Gn  Law,  §  711,  the  writer  says :    ''At  oommon  law 

the  preponderance  of  authority  is  that  if  the  defense  be  insanity, 

it  mnst  be  substantially  proved  as  an  independent  fact."    And  for 

this  proposition,  a  number  of  cases  are  cited.    And  after  reference 

to  many  of  them,  he  concludes  as  follows  :  '*  I  think  the  fair  result 

of  them  all  is  to  show  that  insanity  when  it  is  relied  on  as  a  defense 

to  a  charge  of  crime  mnst  be  proved  to  the  satisfaction  of  the  jury, 

to  entitle  the  accused  to  be  acquitted  on  that  ground.    *    *    * 

The  law  presumes  every  person  sane  till  the  contrary  is  proved. 

The  Commonwealth  having  proved  the  corpus  delicti,  and  that  the 

act  was  done  by  the  accused,  has  made  out  her  case.     If  he  relies 

on  the  defense  of  insanity,  he  must  prove  it  to  the  satisfaction  of 

the  jury.    If  upon  the  whole  evidence  they  believed  he  was  insane 

when  he  committed  the  act  they  will  acquit  him  on  that  ground ; 

but  not  upon  any  fanciful  ground  that  though  they  believe  he  was 

then  sane,  yet  as  there  may  be  a  rational  doubt  of  such  sanity,  he 

is  therefore  entitled  to  an  acquittal.    Insanity  is  easily  feigned,  and 

hard  to  be  disproved,  and  public  safety  requires  that  it  should  not 

be  established  by  less  thau  satisfactory  evidence." 

These  principles  so  clearly  declared  by  the  unanimous  voice  of 

this  court  speaking  through  its  president  in  Bo»weir»  case,  we  think 

apply  with  full  force  and  very  aptly  to  the  case  at  bar ;  and  upon 

the  whole  we  are  of  opinion  that  there  is  no  error  in  the  judgment 

of  the  said  hustings  court  of  the  city  of  Richmond,  and  that  the 

aame  must  be  affirmed. 

JudgfnerU  affirmed. 


Pbicb  v.  Cohhokwealth. 

(88  0ratt.819.) 

Criminal  law  — juriMetioti  —  amendmeiu  of  judgment. 

On  a  trial  for  murder,  a  verdict  was  rendered  of  involuntary  manslaughter^ 
and  the  jury  aeseflsed  a  fine.  The  court  thereupon  discharged  the  prisoner. 
Afterward,  at  the  same  term,  the  court  set  aside  the  judgment,  in  the  ab- 
Benee  of  the  prisoner,  and  entered  judgment  for  the  fine  assessed,  and  fot 
imprisonment    HM,  valid. 

/^ONVIOTION  of  manslaughter.     The  opinion  states  ihe  case. 


Vj 
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John  GHlmer,  for  appellant. 

The  Attorney 'General,  for  Commonwealth. 

Andebsok,  J.  The  plaintiff  in  error  was  indicted  in  the  Coontj 
Oourt  of  Pittsylvania  county  for  murder.  On  the  2dthof  October, 
1879,  the  jury  rendered  a  verdict,  as  follows:  **  We,  the  jury,  find 
the  prisoner,  Nathaniel  L.  Price,  not  guilty  of  murder,  as  char;^ 
in  the  within  indictment,  hut  guilty  of  involuntary  manslaughter, 
as  charged  therein,  and  fine  him  1500." 

It  appears  from  the  entry  made  on  the  record,  that  **  thereupon 
proclamation  being  made  as  the  manner  is,  and  nothing  further 
appearing,  or  being  alleged  against  the  said  prisoner,''  the  court 
proceeded  to  enter  judgment,  and  did  enter  judgment,  in  the  fol- 
lowing words,  to  wit:  **  It  is  considered  by  the  court  that  the  said 
Price  be  discharged  of  this  prosecution,  and  go  thereof  without 
day." 

On  a  subsequent  day  of  the  same  term,  t.  e.,  on  the  28th  of  Octo- 
ber, so  much  of  the  above  order  as  discharged  the  said  Price  and 
directed  that  he  go  thereof  without  day,  was  set  aside,  and  the  follow- 
ing order  was  entered:  "The  court  doth  order  that  the  said  Price 
pay  to  the  Commonwealth  of  Virginia,  $500,  the  fine  ascertained 
by  the  jurors  in  their  verdict,  together  with  the  costs  of  this  prose- 
<?ution,  and  in  addition  thereto,  that  said  Price  be  imprisoned  in 
the  jail  of  this  county  for  six  months,  and  that  he  remain  in  jail  at 
the  expiration  of  said  time  until  the  fine  and  costs  are  paid;  and  it 
is  ordered,  that  said  Price  be  arrested  and  confined  in  jail  pursuant 
to  this  order;  and  it  is  ordered,  that  the  clerk  issue  proper  prooesSt 
directed  to  the  sheriff,  commanding  him  to  arrest  said  Price  for  the 
purpose  aforesaid." 

On  the  same  day  the  said  Price  was  arrested  upon  a  writ  vhich 
issued  from  the  clerk's  office  of  the  said  County  Court,  and  con- 
fined in  the  jail  of  Pittsylvania  county.  And  upon  his  petition 
to  the  judge  of  the  hustings  court  of  the  city  of  Danville,  a  writ  of 
habeas  corpus  was  issued  by  the  said  judge  to  the  sheriff  of  Pitt- 
sylvania county,  commanding  him  to  have  the  body  of  the  said 
Price,  together  with  the  day  and  cause  of  his  capture  and  detention, 
before  him,  on  the  day  designated,  at  the  court-house  of  the  city  of 
Danville.  The  return  and  answer  of  the  sheriff  shows  that  he  held 
the  said  Price  in  jail  under  the  aforesaid  judgment  of  the  Oomtf 
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Court  of  Pittsylvauia;  and  he  filed  with  his  return  a  certified  copy 
of  the  record  in  that  prosecution. 

The  judge  of  the  hustings  court,  upon  maturely  considering  the 
case,  was  of  opinion  that  the  said  Price  was  legally  detained  in 
custody,  and  remanded  him  to  the  jail  of  Pittsylvania  county,  to 
abide  the  aforesaid  judgment  of  the  County  Court  of  said  county 
of  the  28th  of  October,  1879,  and  gave  judgment  against  him  for 
the  costs.  To  which  judgment  of  the  hustings  court  Price  prayed 
for  a  writ  of  error  and  supersedeas;  which  was  allowed  by  one  of 
the  judges  of  this  court. 

The  court  is  of  opinion  that  the  judgment  of  the  County  Court  of 
the  25th  of  October,  discharging  the  prisoner  from  the  prosecution, 
and  directing  him  to  go  thereof  without  day,  was  erroneous.  The 
▼erdict  of  the  jury,  whilst  it  acquitted  him  of  thfe  felony  charged  iu 
the  indictment,  convicted  him  of  involuntary  manslaughter;  which 
is  declared  by  statute  to  be  a  misdemeanor,  and  is  punishable  with 
fine  and  imprisonment.  This  finding  of  the  jury  was  authorized 
by  the  statute,  which  provides,  that  on  an  indictment  for  felonious 
homicide,  the  jury  may  find  the  accused  not  guilty  of  the  felony, 
but  guilty  of  involuntary  manslaughter.  New  Crim.  Proc,  ch.  17, 
g  27,  p.  95.  The  judgment  was  not  supported  by  the  verdict.  It 
-was  clearly  a  conviction  for  a  misdemeanor,  and  it  was  the  province 
and  the  duty  of  the  court  to  ascertain  the  punishment  and  to  pass 
sentence  on  the  accused  therefor*  But  it  took  no  notice  of  his 
-conviction  of  a  misdemeanor,  and  gave  judgment  for  his  discharge 
from  the  prosecution,  as  if  he  had  been  acquitted  by  the  verdict  of 
the  jury,  not  only  of  the  felony  but  of  all  offense,  and  had  not  been 
found  guilty  of  involuntary  manslaughter,  which  is  an  offense 
against  the  law  and  punishable  by  fine  and  imprisonment.  Was  it 
<$ompetent  for  the  court  to  strike  from  the  verdict  of  the  jury  so 
much  of  it  as  found  the  accused  guilty  of  a  misdemeanor  and  by  its 
judgment,  contrary  to  the  verdict,  to  acquit  him  of  all  offense  ? 
We  think  not. 

But  was  it  competent  for  the  court  to  correct  the  error  ?  Could 
it  during  the  term  set  aside  the  erroneous  judgment,  and  enter 
judgment  for  such  punishment  as  the  law  annexed  to  the  offense, 
•of  which  the  defendant  had  been  convicted  by  the  verdict  of  the 
jury,  and  which  it  was  the  province  and  the  duty  of  the  court  to 
ascertain  and  adjudge?  It  is  an  old  and  well-established  rule  that 
all  the  proceedings,  orders,  judgments  and  decrees  of  the  court  are 
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in  the  breast  of  the  court  until  the  end  of  the  term,  and  in  general 
subject  to  ita  resoismon  and  alteration.  This  was  conceded  by  Mr. 
Justice  MiLLEB  in  Ex  parte  Lange^  18  Wall.  1G3,  167,  though  he 
insists  that  there  must  in  the  nature  of  the  power  thus  exercised  by 
the  court  be  iu  criminal  cases  some  limit  to  it  In  that  case  it  wis 
held  by  the  Supreme  Court  that  the  Circuit  Court  exceeded  iti 
authority  in  setting  aside  its  first  judgment  and  entering  a  differ- 
ent judgment,  though  the  change  was  made  during  the  same  term. 
The  law  authorized  in  that  case  imprisonment  not  exceeding  one 
year,  or  a  fine  not  exceeding  $200.  The  court  through  iuadrert- 
ence  imposed  both  punishments,  when  it  could  rightfully  impose 
but  one.  After  the  fine  was  paid  and  passed  into  the  treasury,  and 
the  prisoner  had  suffered  five  days  of  his  one  year's  imprisonment, 
the  court  set  aside -its  former  judgment  and  sentenced  him  to  one 
year's  imprisonment  from  that  time.  A  majority  of  the  court  held 
with  Mr.  Justice  Millsb  that  there  was  a  limit  to  the  aboYe  mk, 
and  that  it  did  not  apply  in  this  case  when  the  judgment  had  been 
partly  executed.  Mr.  Justice  Clifford,  in  an  able  opinion,  and  Mr. 
Justice  Stbokq,  dissented  from  the  opinion  of  the  courts  upon  the 
ground  that  the  matter  was  in  the  breast  of  the  court  during  the 
term,  and  upon  the  further  ground  that  the  Supreme  Court  had 
not  jurisdiction  to  revise  the  decision  of  the  Circuit  Court  in  a 
criminal  case  upon  the  writs  of  habeas  earptu  and  ceriioraru 

No  man  can  be  twice  lawfully  punished  for  the  same  offense. 
In  ciyil  cases  the  maxim  is  n^ino  debit  bis  vexari  pro  ufu>  ei  eadem 
causa.  In  the  criminal  law  the  same  principle  is  expressed  in  the 
Latin  phrase,  nemo  debit  bispuniripro  uno  delicio.  And  Ex  parte 
Latige,  supra,  was  decided  mainly  upon  this  principle  —  that  is, 
that  no  one  ought  to  be  punished  twice  for  the  same  offense.  The 
common  law  goes  further,  and  forbids  a  second  trial  for  the  same 
offense,  whether  the  accused  had  suffered  punishment  or  not,  if  in 
the  first  trial  he  had  been  acquitted  or  convicted.  And  henoe  the 
plea  of  autrefois  acquit  or  autrefois  convict  is  a  good  defense  to  a 
criminal  prosecution. 

The  case  under  judgment  does  not  fall  within  the  inhibition  of 
either  of  the  foregoing  principles.  The  defendant  was  not  sub- 
jected to  punishment  twice  for  the  same  offense.  Nor  was  ho  sub- 
jected to  second  trial  for  the  same  offense,  for  which  he  had  been 
before  tried  and  acquitted,  or  convicted.  He  was  certainly  not 
subjected  to  punishment  twice  for  the  one  offense;  but  by  the  first 


JANUABY  TEEM,  1880.  801 

Price  V.  Coaunonwealth. 

jadgment  was  discharged  froal  prosecaiiou  and  permitted  to  go  at 
large^  before  sentence  had  been  pronounced  against  him  for  misde- 
meanor of  which  he  had  been  convicted  by  the  verdict  of  the  jorj; 
and  the  court  afterward  pronounced  against  him  the  sentence  of 
the  law  annexed  to  the  commission  of  the  offense  of  which  he  had 
been  found  guilty  ;  but  before  proceeding  to  pronounce  such  sen- 
tence, set  aside  Ihe  erroneous  judgment  of  acquittal,  which  waa 
still  under  its  control,  it  being  during  tlie  same  term  of  the 
court,  and  no  injury  or  injustice  resulting  thereby  to  the  defendant, 
in  consequence  of  the  first  judgment  having  been  executed. 

In  Piftfs  case,  14  Gratt.  710,  it  was  held,  Allei^,  J.,  delivering 
the  opinion,  in  which  ihe  other  judges  concurred,  that  ihe  judg- 
ment is  entire,  and  when  a  verdict  is  passed,  is  the  sentence  of  the 
law  upon  the  result  of  the  proceedings.  The  court  say  :  '^  It  be- 
come when  rendered  an  entire  judgment  upon  the  facts  as  found, 
and  in  the  language  of  the  books  finishes  the  proceedings ;  and  it 
would  seem  to  follow  that  as  the  judgment  is  the  determination  of 
law  upon  the  verdict,  or  particular  state  of  facts,  it  cannot  bo 
divided,  and  a  pai't  of  the  final  sentence  be  pronounced  at  one  term, 
and  after  having  to  that  extent  passed  entirely  from  the  control  of 
the  court,  that  it  should  at  a  subsequent  period,  take  up  the  same 
finding,  and  pronounce  another  sentence  in  addition  to  the  one  al- 
ready entered  upon  the  same  state  of  facts." 

But  in  this  case  after  the  first  judgment  was  entered  it  had  not 
entirely  passed  from  the  control  of  the  court,  but  remained  in  the 
breast  of  the  court  until  the  end  of  the  term,  subject  to  revision, 
alteration,  or  rescission,  no  injustice  or  injury  being  done  thereby  to 
the  defendant.  It  waa  therefore  proper  that  the  judgment  which 
had  been  entered  probably  through  inadvertence,  and  without  due 
consideration,  whilst  during  the  term  the  whole  subject  matter  was 
under  the  control  of  the  court,  should  be  set  aside,  and  an  entire 
judgment  rendered  in  conformity  to  the  requirements  of  the  law, 
npon  the  facts  as  found  by  the  jury. 

And  it  was  not  necessary,  that  the  defendant  should  be  person- 
ally present,  when  said  judgment  was  rendered.  In  the  above  case 
it  was  held  that  in  misdemeanors  the  personal  presence  of  the  de- 
fendant is  not  necessary  at  the  trial ;  a  verdict  and  judgment  for 
the  fine  may  be  found  and  rendered  in  his  absence.  A  capias  to 
hear  judgment  is  not  now  necessary —  "And  if  such  judgment  re- 
quires an  infamous  or  corporeal  punishment,  the  court  may  mak& 
Vol.  XXXVI— 101 
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8ucti  order  as  may  be  necessary  for  the  arrest  of  the  persoa  against 
whom  the  judgment  is,  and  for  the  execation  of  the  judgment" 
Code  of  1873,  ch.  203,  §  21,  p.  1253. 

It  was  not  error  therefore  to  render  judgment  against  the  defend- 
ant in  his  absence. 

Upon  the  whole  the  coart  is  of  opinion  that  there  is  no  error  in 
the  judgment  of  the  hustings  court  of  the  city  of  Danville,  and  tbst 
the  same  be  aflbmed* 

Judgment  afbrmBd. 
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(IB  W.  Va.  att.) 

Oarporaiion — lidhU  to  indietmmt  for  SalfbathJfrsafcinff  —  wTuU  eofuiUu$§9  tt« 

offeme, 

A  corporation  is  liable  to  indictment  for  Sabbath-breaking,  but  in  tbe  ease  of 
a  railroad  oomt>any,  H»  assent  cannot  be  inferred  hy  proof  of  the  passage  of 
a  single  train  over  the  railroad  on  Sanday. 

/CONVICTION  of  a  railroad  company  of  Sabbath-breaking. 

(Z  Boggess,  for  plaintiff  in  error. 
C.  W»  Daihy,  for  defendant  in  error, 

Obeen,  President.  The  demurrer  to  the  indictment  in  this  case 
presents  the  question :  Can  a  corporation  be  indicted  for  a  misde- 
meanor, and  if  so,  what  must  be  the  nature  of  such  misdemeanor? 
A  clear  view  of  the  extent  and  character  of  the  liability  of  a  cor- 
poration in  a  civil  suit  for  torts  must  be  had  before  we  can  deter- 
mine whether  it  can  be  indicted  for  a  misdemeanor.  It  was  at  first 
doubted  whether  a  corporation  was  in  any  case  liable  in  a  civil  suit 
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for  a  tort  of  its  agents,  and  especially  whether  an  action  of  treepaai 
would  lie  against  a  corporation .  When  these  doubts  were  enter- 
tained  the  business  transactions  of  corporations  were  very  limited; 
and  the  public  had  but  little  interest  in  the  question.  The  pnblie 
would  have  suffered  but  little  inconvenience,  had  the  courts  held 
that  a  corporation  was  in  no  case  responsible  for  the  torts  of  its 
agents.  But  in  modern  times  a  large  proportion  of  business  trans- 
actions was  performed  by  corporations;  and  if  they  were  not 
responsible  for  any  torts  of  their  agents,  the  public  would  obviously 
be  subjected  to  intolerable  inconvenience  and  wrongs.  The  courts 
have  accordingly  long  since  solved  these  doubts  in  favor  of  the 
responsibility  of  corporations  for  the  torts  of  their  agents,  whether 
these  torts  are  to  be  redressed  by  actions  of  trespass  on  the  case  or 
trespass  vi  et  armis.  The  modem  authorities  all  agree  that  corpo- 
rations are  liable  for  torts  committed  by  their  agents  in  the  dis- 
charge of  the  business  of  their  employment  and  within  the  proper 
range  of  such  employment ;  and  that  too,  whether  the  tort  be  one 
the  responsibility  for  which  is  to  be  enforced  by  an  action  ou  the 
case,  or  by  trespass.  See  Tarbraugh  v.  Bank  of^igland,  16  East, 
6 ;  Bex  v.  Mayor  of  Slratford-upon-Avon,  14  id.  348 ;  Regina  v.  Bir- 
mingham  and  Gloucester  Railway  Co.,  3  Ad.  &  E.  (N.  S.)  223; 
Maud  v.  Monmouthshire  Canal  Co,,  4  Man.  &  G.  452;  Chestnut  MSI 
£  Spring  ff.  T.  Co.  v.  Rutter,  4  S.  &  R.  16 ;  8  Am.  Dec.  675 ;  White- 
man  v.  Wilmington  A  Susquehanna  R.  Co.,  2  Harr.  514;  Bhodgooi  v. 
Mohawk  &  Hudson  River  Railroad  Co.,  14  Wend.  51;  ffay  r. 
Cohoes  Co.,  3  Barb.  42;  Underwood  v.  Newport  Lyceum,^  B.  Monr. 
130;  Humes  v.  Mayor  of  KhoxviUe,  1  Humph.  403 ;  Hazen  v.  Bo^ 
ton  &  Maine  R.  R.  Co.,  2  Gray,  574;  IlUnois  Central  R.  R.  Co.  y. 
Reedy,  17  111.  680  ;  Baylor  v.  Bait.  £  Ohio  R.  R.  Co.,  9  W.  Va.  2:a 
But  some  courts  in  modern  times  have  held  that  a  corporation  is 
not  liable  for  the  willful  acts  of  its  agents,  though  done  within  the 
proper  range  of  its  employment,  and  that  if  in  the  discharge  of  the 
business  of  this  employment  the  servant  pursues  his  own  whim  or 
caprice,  and  acts  upon  his  own  impulse,  the  corporation  would  not 
be  responsible  for  such  tort,  but  only  the  servant  personally,  unless 
it  is  proven  that  the  tort,  was  done  by  the  command  or  with  the 
assent  of  the  corporation.  See  Philadelphia,  Oermantown  A  Mar- 
ristown  Railroad  Co.  v.  WiU,  4  Whart  143;  Ibx  v.  Nartkem 
Liberties,  3  W.  &  S.  103;  Illinois  Central  Railroad  Co.  v.  Downegt 
18  111.  259.  But  the  r^Moning  on  which  these  decisions  are  based,  it 
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seems  to  me,  is  hardly  consistent  with  the  grounds  on  which  other 
decisions  have  been  based.  See  8Uxte  v.  Vemumi  CwUral  Railroad 
Oo^  27  Vt  108 ;  South  Eastern  RaUway  v.  European  A  American 
TOegraph  Co,,  24  Eng.  L.  &  Eq.  513;  Queen  v.  Great  North  of 
England  RaHtnayy  9  Q.  B.  315 ;  Maud  y.  I%e  Monmouthshire  Canal 
Go,,  4  M.  &  O.  (43  R  a  L)  452. 

Donbts  have  been  entertauned  about  the  proper  form  of  action 
against  a  corporation  in  case  of  a  willf al  tort  by  its  agent ;  but  it 
seems  to  me  the  weight  of  reason  is  in  favor  of  holding  the  com- 
pany responsible  in  a  civil  suit^  where  the  tort  though  willful  has 
been  committed  by  its  agent  in  the  discharge  of  the  business  of 
the  corporation,  without  any  other  proof  of  the  assent  of  the  cor- 
poration. It  would  seem  strange  to  hold,  for  instance,  that  a  rail- 
road company  was  responsible  for  cattle  killed  carelessly  upon  its 
track,  but  not  liable  if  it  was  done  purposely  by  the  engineer, 
without  proving  that  it  directed  it  to  be  done  or  approved  of  it 
being  done.  It  seems  to  me  that  in  a  civil  action  a  corporation 
should  be  held  virtually  to  assent  to  all  the  acts  of  its  agents'  and 
servants  done  in  the  regular  course  of  their  employment  A  cor*- 
poration  really  exists  and  acts  only  by  its  agents,  and  must  be  held 
responsible  in  a  civil  suit  for  the  acts  of  the  agent  done  in.  the  dis- 
charge of  the  business  of  their  employment,  whether  done  negli- 
gently or  on  purpose.  The  true  view  probable  in  such  case  is,  that 
the  acts  of  the  agent  of  a  corporation  should  be  regarded  as-  the 
acts  of  the  agent  of  a  private  person  when  done  in  the  presence' of 
his  employer.  A  corporation  is  a  mere  entity  inappreciable  to  the 
senses,  and  cannot  strictly  be  said  to  be  either  present  or  absent, 
when  its  agent  in  the  transaction  of  its  business  commits  a  tort 
Many  cases  seem  to  regard  it  as  then  absent  But  it  being  a  mere 
fiction  whether  we  regard  it  as  present  or  absent,  it  would  seem  to 
be  more  just  and  reasonable  in  a  civil  suit  to  hold  a  corporation 
responsible  for  the  torts  of  its  agents  in  such  cases  as  an  individual 
would  be  responsible  for  the  acts  of  his  agents  done  in  his  presence  ; 
and  when  so  done  an  individual  may  be  held  responsible  for  the 
torts  of  his  agent,  though  they  be  willful  and  though  the  principal 
lias  been  merely  passive.  See  Moree  v.  Aubwm  S  8.  B.  R.  Co.,  10 
Barb.  621 ;  Vandegrift  v.  Rediher,  2  Zabr.  185. 

If  a  corporation  is  not  thus  to  be  held  responsible  in  all  cases  d 
oiTil  suits  against  it  for  torts  willfully  committed  by  its  authoriased 
agents  within  the  scope  of  their  employment  without  any  evidence 
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of  their  assent  to  the  tort,  this  is  certainly  so  in  some  cases.  Thus 
where  a  railroad  company  rnns  trains  before  condemning  the  land, 
and  the  trespass  by  the  corporation  is  only  shown  by  the  act  of  its 
employees  in  mnning  the  train,  yet  an  action  of  trespass  lies  in 
such  case  against  the  corporation  without  further  proof  of  their 
assent  See  ffazen  y.  Boston  d  Maine  Railroad^  2  Gray,  574; 
Eioard  v.  Lawrmicebwrg  £  Upper  Miesiseippi  Railway^  7  Port 
(Ind.)  711  ;  Hall  y.  Pickering,  40  Me.  548.  These  decisions  seem 
to  be  based  on  the  tacit  admission  that  the  corporation  was  to  be 
regarded  as  present  when  its  agent  committed  the  trespass,  there 
being  no  proof  other  than  the  act  of  the  agents  of  the  assent  of  the 
corporation;  for  against  an  indiyidual,  trespass  will  lie  for  the  willfal 
torts  of  the  seryant,  proyided  it  is  done  in  the  presence  of  the 
principal,     (handler  y.  Broughton,  1  C.  &  N.  (1  Ezch.)  29.    See 

1  Bedf.  on  Bailw.  510  to  516. 

The  modem  authorities  hold  corporations  responsible  for  the  acts 
of  their  agents,  though  willfully  or  maliciously  done.  Thus  a  cor- 
poration may  be  responsible  for  a  libel  published  by  its  authorized 
agents.  A  railway  company  has  been  held  liable  for  its  agent 
telegraphing  along  its  line  that  a  banker  had  stopped  payments. 
See  White/ieldY.  Southeast  Railway  Co.,  referred  to  in  21  How.  211 
It  has  also  been  held  liable  for  a  libel  in  a  report  made  to  the  stock- 
holders by  the  directors.  See  Philadelphia,  Wilmington  d  BalHvutr$ 
Railroad  Co.  y.  Quigley,  21  How.  202.  So  too  a  corporation  was 
held  liable  for  a  libel  in  Manyard  y.  Firemen^s  Fund  Insurance  Co. 
34  Oal.  48  ;  so  in  National  Exchange  Company  of  Olasgow  y.  Drew, 

2  Macq.  H.  L.  Gas.  103,  a  corporation  was  held  liable  for  a  fraadn- 
lent  misrepresentation  of  its  affairs  in  a  report,  whereby  a  party 
was  induced  to  purchase  its  stock.  And  in  Ooodspeed  y.  Bast  Hod- 
dam  Bank,  22  Conn.  630,  it  was  held  that  an  action  for  a  malicious 
prosecution  could  be  sustained  against  a  corporation.  In  the  Atlantii 
<£  Great  Western  Railway  Co.  y.  Dunn,  18  Ohio  St  162,  and  in 
Pittsburg,  Fort  Wayne  &  Chicago  Railroad  Co.  y.  John  Shiper,  id. 
157,  it  was  decided  that  a  corporation  might  be  subjected  to 
exemplary  or  punitiye  damages  for  tortious  acts  of  its  agents  or 
seryants  done  within  the  scope  of  their  authority ;  and  in  Jfoon  v. 
Fitchburg  Railway  Co.,  4  Gray,  465,  that  a  corporation  might  be 
sued  for  an  act  of  its  seryant  while  acting  within  his  anthoritv 
^'Inch  amounted  to  an  assault  and  battery. 

We  will  now  consider  whether  a  corporation  is  in  any  case  iiaUs 
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to  indictment.  When  it  was  questioned  whether  a  corporation  could 
be  sued  for  any  tort,  it  was  also  doubted  whether  it  could  be  in  any 
case  indicted.  If  it  was  incapable  in  its  corporate  capacity  of  com- 
mitting  a  tort,  it  would  seem  necessarily  to  follow  that  it  could  in 
no  case  be  indicted.  Lord  Holt  in  an  anonymous  case,  1  Mod.  550, 
is  reported  as  saying :  "  A  corporation  is  not  indictable,  but  the 
particular  members  are."  It  may  be  now  however  regarded  as 
settled,  not  only  that  a  corporation  may  be  sued  in  tort,  but  that  it 
may  be  indicted  for  a  failure  to  perform  certain  public  duties  which 
the  law  or  its  charter  imposed  upon  it.  See  Regina  v.  Birmingham 
Jt  Obmcesier  By.  Co.,  9  C.  &  P.  460;  StMquehanna  d  Baltimore  Turn- 
pike  Co.  y.  People,  15  Wend.  267;  GommontaeaUh  y.Profrieiorsof  New* 
huryport  Bridge,  9  Pick.  142.  But  a  distinction  was  formerly  taken 
between  acts  of  non-feasance,  as  a  failure  to  perform  certain  public 
duties,  and  acts  of  misfeasance  by  the  agents  of  a  corporation.  In 
the  one  case  they  haye  been  admitted  to  be  liable  to  indictment, 
but  in  the  other  they  haye  been  held  by  some  courts  not  to  be  so 
liable.  Thus  in  the  case  of  the  Commonwealth  y.  President^  Direct^ 
ore  and  Company  of  the  Swift  Cap  Turnpike  Company,  2  Va.  Gas. 
362,  decided  in  1823,  it  was  held  that  a  corporation  was  not  indict- 
able for  a  nuisance  for  obstructing  a  highway  by  digging  it  up  and 
placing  therein  large  quantities  of  stone  and  dirt.  The  general 
court  in  so  holding  expressed  no  opinion  ;  but  it  was  probably  so 
held  because  the  act  for  which  they  were  indicted  was  an  act  of 
misfeasance  by  the  agents  of  the  corporation,  for  which  the  court 
was  of  opinion  that  their  agents  alone  could  be  indicted.  And  in 
JXate  y.  OretU  Works  Milling  and  Manufacturing  Company^  20 
Me.  41,  decided  as  late  as  1841,  it  was  held  that  a  corporation  could 
not  be  indicted  for  a  nuisance  in  erecting  a  dam  across  a  nayigable 
riyer.  Westok,  C.  J.,  in  deliyering  the  opinion  of  the  court  says: 
^'A  corporation  is  created  by  law  for  certain  beneficial  purposes  ; 
it  can  neither  commit  a  crime  or  misdemeanor,  by  any  positiye 
or  affirmatiye  act,  nor  incite  others  to  do  so  as  a  corporation.  *  *  * 
There  are  cases  where  quasi  corporations  are  indictable  for  neglect 
of  duties  imposed  by  law.  Towns,  for  instance,  chargeable  with 
the  maintenance  of  public  highways  are  by  statute  indictable  for 
any  failure  of  duty  in  this  respect.  The  corporation  here  attempted 
to  be  charged  has  yiolated  no  duty  imposed  upon  it  by  statute. 
Whateyer  has  been  done  was  by  the  hand  or  procurement  of  indi- 
yiduals.    They  may  be  indicted  and  punished,  and  the  nuisance 
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abated.  In  our  opiuiou  the  iiidiyidoak  concerned,  and  not  tb& 
corporation,  most  be  held  criminally  answerable  for  what  has  been 
done.'* 

But  these  views  have  in  modem  times  been  very  generally  repu- 
diated ;  and  it  is  now  very  generally  held  that  a  corporation  may 
be  indicted  for  a  nuisance;  and  though  in  some  cases,  in  which 
indictments  have  been  sustained  against  them,  it  might  be  possible 
perhaps  to  sustain  them,  on  the  ground  that  in  permitting  the  nui- 
sance which  had  been  erected  by  their  agents,  they  violated  a  public 
duty,,  and  thus  son^e  of  these  cases  might  be  regarded  as  indict- 
ments for  non-feasance,  yet  they  were  not  based  on  such  a  view, 
but  were  placed  on  the  broad  ground  that  corporations  are  indict- 
able, not  merely  for  non-feasance  of  duty,  but  for  misfeasance  of 
their  agents;  and  the  distinction  between  non-feasance  and  mis- 
feasance by  their  agents  is  distinctly  repudiated.     Thus  in  the  caM 
of  Regina  t.  OrecU  North  of  England  Railway  Co,,  9  Ad.  &  K 
(N.  S.)  319,  decided  in  184G,  it  was  held  that  a  railroad  company 
might  be  indicted  for  cutting  through  and  obstructing  a  pablic 
highway.     Lord  Dekmak,  G.  J.,  in  delivering  the  opinion  of  the 
court,  says:     ^'  The  question  is  whether  an  indictment  will  lie  at 
common    law  against  a  corporation  for  a  misfeasance,  it  being 
admitted  in  conformity  with  undisputed  decisions  that  an  indict- 
ment may  be  maintained  against  a  corporation  for  non-feasanoe. 
All  preliminary  difficulties,  as  to  the  serving  of  process,  the  mode 
of  appearing  and  pleading,  and  enforcing  judgment,  are  by  this 
omission  swept  away.    But  the  argument  is,  that  for  a  wrong  act 
a  corporation  is  not  amenable  to  an  indictment,  though  for  a  wrong 
admission  it  undoubtedly  is,  assuming,  in  the  first  place,  that  there 
is  a  plain  and  obvious  distinction  between  the  two  species  of  offense 
*         *         but  if   the  distinction  were  easily  discoverable^  why 
should  a  corporation  be  liable    for  the  one  species  of   offense 
and  not  the  other?    The  startling  incongruity  of  allowing  the 
exemption  is  one  strong  argument  against  it     The  law  is  often 
entangled  in  technical  embarrassments;  but  there  is  none  here.    It 
is  as  easy  to  charge  a  person  or  a  body  corporate  with  erecting  a  bar 
across  a  public  road  as  with  the  non-repair  of  it ;  -and  they  may  as 
well  be  compelled  to  pay  a  fine  for  the  act  as  for  the  omission. 

'^Some  dicta  occur  in  old  cases  that 'a  corporation  cannot  be 
guilty  of  treason  or  felony,' and  it  might  be  added 'of  peijnxy 
or  offenses  against    the  person.'     The  Court  of  Common  Fleas 


JULY  TERM,  1879.  8ll9 

State  V.  Baltimore  and  Ohio  Railroad  Companj. 

lately  held  that  a  corporation  might  be  Bued  in  trespass.  Maud 
Tw  Monmauihshire  Canal  Co.,  4  Man.  &  Q.  452 ;  bat  nobody  has 
nought  to  fix  them  with  acts  of  immorality.  These  plainly  de- 
rive their  character  from  the  corrupted  mind  of  the  person  commit- 
ing  them  and  are  violations  of  the  social  duties  belonging  to  men  and 
anbjects.  A  corporation,  which  as  such  has  no  sach  duties,  can- 
not be  guilty  in  these  cases ;  but  it  may  be  guilty  of  commanding 
acts  to  be  done  to  the  nuisance  of  the  community  at  large.  The 
late  case  of  JReghia  v.  Birmingham  S  Oloucester  Ry.  Co.,  3  Q.  B. 
1^23,  was  confined  to  the  state  of  things  then  before  the  court,  which 
amounted  to  a  non-feasance  only;  but  was  by  no  means  intended 
io  deny  the  liability  of  a  corporation  tor  misfeasance. 

^'  We  ai-e  told  that  this  remedy  is  not  required  because  the  indi- 
Tiduals  who  concur  in  voting  the  order,  or  in  executing  the  work, 
may  be  made  answerable  for  it  by  criminal  proceedings.  Of  this 
there  is  no  doubt;  but  the  public  knows  nothing  of  the  former;  and 
the  latter,  if  they  can  be  identified,  are  commonly  persons  of  the 
lowest  rank,  wholly  incompetent  to  make  any  reparation  for  the 
injnry.  There  can  be  no  effectual  means  of  deterring  from  an  op- 
pressive exercise  of  power  for  the  purpose  of  gain,  except  the  remedy 
by  an  indictment  against  those  who  truly  commit  it,  that  is,  the 
•corporation  acting  by  its  majority;  and  there  is  no  principle  which 
places  them  beyond  the  reach  of  the  law  for  such  proceedings.'^ 

I  have  quoted  this,  opinion  at  length,  because  it  lays  down  clearly 
principles  which  have  been  generally  adopted  in  this  country. 
Thus  in  State  v.  Morris  £  Essex  B,  R.  Co,,  3  Zabr.  360,  an  indict- 
ment was  sustained  against  a  railroad  company  Tor  erecting  a  depot 
on  a  public  highway.  Chief  Justice  Gbebk,  delivering  the  opinion 
of  the  court,  says:  ^*  But  it  is  said,  that  although  a  corporation  may 
omit  to  perform  acts  made  obligatory  upon  it  by  law,  and  thus  be 
liable  for  non-feasance,  yet  from  its  very  nature  it  cannot  use  force, 
and  therefore  cannot  commit  any  act  involving  force,  and  which 
must  be  charged  to  have  been  committed  vietarmis.  This  argu- 
ment rests  entirely  upon  the  disability  of  a  corporation  to  commit 
any  act  of  trespass  or  positive  wrong,  and  applies  to  its  capacity  to 
oommit  civil  as  well  as  criminal  injuries.  It  is  the  very  argument 
by  which  it  is  sought  to  be  established  that  no  action  for  a  trespass 
or  tort  would  lie  against  a  corporation.  But  it  has  been  well  said, 
that  if  a  corporation  has  itself  no  hands  with  which  to  strike,  it 
guy  employ  the  hands  of  oth«r8;  and  it  is  now  perfectly  well  settled* 
Vol.  XXXVl— 102 
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oontrary  to  the  ancient  authorities,  that  a  corporation  is  liable 
eiviliter,  for  all  torts  committed  by  its  servants  by  authority  of  the 
corporation,  express  or  implied.  Thus  it  is  liable  in  trover  or  in 
case  for  indirect  injuries  resulting  from  tortious  acts,  in  tresptss 
guare  clausum  /regit,  or  trespass  vi  et  arm  is  to  personal  property, 
and  in  ejectment  So  a  corporation  may  be  guilty  of  a  dismisin  or 
even  of  an  assault  and  false  imprisonment." 

These  positions  are  sustained  by  numerous  authorities  cited,  and 
the  chief  justice  says  of  them:  '^  These  cases  have  all  arisen  within 
the  present  century  and  are  certainly  in  conflict  with  the  ancient 
doctrine."    He  then  pi*occeds  thus: 

'*  It  is  further  objected  that  a  corporation  aggregate  cannot  be 
liable  to  indictment  for  any  crime  because  the  commission  of  Uie 
criminal  act  is  not  warranted  by  their  corporate  powers.  This  ar- 
gument pushed  to  its  legitimate  conclusion,  would  exempt  a  cor- 
poration from  all  liability  for  wrongs  civil  as  well  as  criminal  It 
is  true  there  are  crimes  (perjury,  for  example)  of  which  a  corpora- 
tion cannot  in  the  nature  of  things  be  guilty.  There  are  other 
crimes,  as  treason  and  murder,  for  which  the  punishment  imposed 
by  law  cannot  be  inflicted  upon  a  corporation.  Nor  can  thq^  be 
liable  for  any  crime  of  which  a  corrupt  intent  or  malus  animm$  is 
an  essential  ingredient  But  the  erection  of  a  mere  nuisance 
involves  no  such  element  It  is  totally  immaterial  whether  the 
person  erecting  the  nuisance  does  it  ignorantly  or  by  design,  with 
a  good  intent  or  evil  intent,  and  there  is  no  reason  why  for  soeh 
an  offense  a  corporation  should  not  be  indicted." 

For  a  like  offense  an  indictment  against  a  railroad  company  was 
sustained  in  Stale  v.  Vert^ioni  Central  Railroad  Co.,  27  Yt  107. 
In  the  CammanwealtA  v.  Proprietors  of  New  Bedford  Bridge  Oo^  2 
Qray,  339,  an  indictment  was  sustained  against  a  corporation  for  a 
nuisance  in  the  erection  of  a  bridge  across  a  navigable  stream. 
BiOELOW,  J.,  in  this  case  says,  p.  345:  ''  Corporations  cannot  be 
indicted  for  offenses  which  derive  their  criminality  from  evil  inten- 
tion, or  which  consist  in  a  violation  of  those  social  duties  which 
appertain  to  men  and  subjects.  They  cannot  be  guilty  of  treaaon 
or  felony,  or  perjury  or  offenses  against  the  person;  but  beyond  tim 
there  is  no  good  reason  for  their  exemption." 

These  and  other  decisions  which  might  be  cited  establish  on 
isfactory  reason  the  liability  of  corporations  to  indictment  fiir 
feasance  done  by  them  by  their  servants  and  agents  in  certain 
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classes  of  cases.  The  real  difficulty  is  in  defining  the  cases  in 
which  corporations  are  liable  to  indictment  for  misfeasance.  I 
haTe  quoted  the  language  of  several  judges  who  have  attempted  to 
define  the  cases  in  which  a  corporation  may  be  indicted,  but  their 
definitions  do  not  seem  to  me  to  be  entirely  satisfactory.  They 
seem  to  me  to  limit  too  much  the  liability  of  a  corporation  to 
indictment  for  misdemeanors.  ^Ihus  Chief  Justice  Green  says:- 
**  Nor  can  they  be  liable  for  any  offense  of  which  a  corrupt  intent 
or  malus  animus  is  an  essential  ingredient;"  and  Bioelow,  J., 
says:  ''  Corporations  cannot  be  indicted  for  offenses  which  derive 
their  criminality  from  evil  intention." 

In  view  of  the  fact  that  since  these  decisions  have  been  rendered 
the  courts  have  shown  a  tendency  to  extend  the  liability  of  corpora- 
tions in  civil  actions  for  the  misfeasance  of  their  agents,  and  as  it 
seems  now  well  settled  that  they  may  be  held  liable  in*  suits  for 
libel,  and  perhaps  malicious  prosecution,  and  for  assaults  and  bat- 
teries committed  by  their  agents  in  the  performance  of  their  duties, 
and  in  view  of  the  further  fact  that  they  may  in  such  suits,  it  is 
said,  be  subjected  to  exemplary  or  punitive  damages,  I  hesitate  to 
accede  to  the  statement  that  they  cannot  be  held  liable  to  an  indict- 
ment for  any  offenses  which  derive  their  criminality  from  evil 
intention.  The  very  basis  of  an  action  of  libel,  or  for  a  malicious 
prosecution,  is  the  evil  intent,  the  malice  of  the  party  against 
whom  such  a  suit  is  brought ;  and  I  cannot  now  well  see  how  it  is 
possible  to  hold  that  a  corporation  may  be  sued  for  a  libel  and 
punitive  damages  recovered,  and  at  the  same  time  hold  that  such 
corporation  could  not  be  indicted  for  such  libel.  The  suits  of  libel 
and  malicious  prosecution  are  in  their  nature  very  like  to  criminal 
proceedings,  and  if  they  lie  against  a  corporation  it  would  seem  to 
follow  that  there  are  cases  for  which  indictments  may  lie  against  a 
corporation  where  the  evil  intention  constitutes  an  element  in  the 
offense.  And  if  a  corporation  is  as  has  been  said  liable  civilly  for 
an  assault  and  battery  committed  through  its  servants,  it  is  per- 
haps going  too  far  to  say  that  a  corporation  can  in  no  case  be  liable 
criminally  for  any  offenses  against  the  person  under  any  circum- 
stances. 

But  it  is  unnecessary  for  us  in  this  case  to  define  accurately  in 
what  cases  a  corporation  can  be  indicted.  The  boundaries  laid 
down  by  all  the  judges  whose  language  I  have  quoted,  though  per- 
haps not  sufficiently  extended,  are  all  of  them  sufficiently  extensive 
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to  inclade  the  liability  of  a  corporation  to  be  indicted  for  the  stat- 
utory misdemeanor  of  '^  Sabbath  breaking/'  as  defined  by  our 
statute  law.  If  this  be  so,  it  is  all  that  it  is  necessary  or  proper  for 
us  to  determine  in  this  case. 

This  misdemeanor,  **  Sabbath  breaking/'  is  created  by  the  16tfa 
and  17th  sections  of  ch«  149  of  our  Code,  pages  694  and  695,  whidi 
«re: 

*'  Sbg.  16.  If  a  person  on  a  Sabbath  day  be  found  laboring  at 
any  trade  or  calling,  or  employ  his  minor  children,  apprentices  or 
servants  in  labor,  or  other  business,  except  in  household  or  otfa^ 
work  of  necessity  or  charity,  he  shall  be  fined  not  less  than  15.00 
for  each  offense.  And  every  day  any  such  minor  child  or  servant 
or  apprentice  is  so  employed  shall  constitute  a  distinct  offeoseL 
Any  person  found  hunting  or  shooting  on  the  Sabbath  day,  or 
openly  carrying  fire  arms  on  that  day,  to  the  annoyance  of  the  pub- 
lic, shall  be  guilty  of  a  misdemeanor,  and  fined  not  less  than  KM 
or  more  than  120.00.  But  this  provision  as  to  carrying  fire  arms 
and  shooting  shall  not  apply  to  an  officer  or  person  lawfully  cany- 
ing  such  arms,  or  shooting  on  the  Sabbath  day,  under  any  law  of 
the  State  or  of  the  United  States. 

'*  Sec.  17.  No  forfeiture  shall  be  incurred  under  the  preceding 
section  for  the  transportation  on  Sunday  of  the  mail,  or  of  passen- 
gers or  their  baggage.  And  the  said  forfeiture  shall  not  be  incurred 
by  any  person  who  conscientiously  believes  that  the  seventh  day  of 
the  week  ought  to  be  observed  as  a  Sabbath,  and  actually  refrains 
from  all  secular  business  on  that  day,  provided  he  does  not  compel 
an  apprentice  or  servant  not  of  his  belief  to  do  secular  work  or 
business  on  Sunday,  or  does  not  on  that  day  disturb  any  other  per- 
son. And  no  contract  shall  be  deemed  void  because  it  is  made  on 
the  Sabbath  day." 

It  is  argued  that  «thi8  statute  requires  this  observance  of  the 
Sabbath  day  as  a  religious  duty  imposed  upon  us  by  Gk)d,  and  that 
as  corporations  can  owe  no  religious  duty,  the  statute  cannot  be 
construed  to  extend  to  them.  In  this  argument  it  is  assumed  as 
universally  admitted,  that  Ood  has  imposed  on  all  mankind  the 
duty  of  keeping  the  first  day  of  the  week  as  holy.  This  assump- 
tion is  far  from  being  conceded.  It  is  of  course  not  admitted  bj 
those  of  our  citizens  who  are  disbelievers  in  the  christian  religkm; 
nor  is  it  true  that  it  is  admitted  by  all  believers  in  Christianity. 
•^"'Ige  Read,   in  his  opinion   in  Sparhawk  v.  Union 
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fw  Raihoay  Co.,  54  Penn.  St.,  434-439,  disonsses  this  question  at 
length,  and  endeavors  to  show  that  Christianity  does  not  enjoin  the 
keeping  of  the  Sabbath  as  a  holy  day.  To  establish  this  position 
he  cites  many  texts  from  the  Bible,  and  among  them  Col.,  ch.  2,  t. 
14,^  15;  Oal.,  4,  y.  9,  10,  and  Romans,  ch.  14,  v.  5.  He  quotes, 
too,  largely  from  the  writings  of  many  recognized  christian  divines 
^nd  theologians  as  sustaining  his  view,  among  them  Calvin,  Luther, 
Rev.  Dr.  Rice,  Barclay's  Apology,  Jeremy  Taylor,  Bishop  White, 
and  Rev.  Dr.  James  W.  Alexander,  and  he  asserts  that  the  leading 
protestant  reformers,  Melancthon,  Beza,  Bucer,  Zwinglius,  Knox 
and  Cranmer  all  believed  that  the  observance  of  the  Sabbath  day 
as  holy  was  not  a  requirement  of  the  christian  religion  ;  and  he 
says  that  with  them  concurred  Milton,  Paley,  Arnold  of  Rugby, 
and  Penn,  the  founder  of  Pennsylvania. 

.  But  I  conceive  this  theological  controversy  is  utterly  unimport- 
ant in  construing  our  statute.  It  might  well  be  admitted,  that  it 
was  the  universally  received  opinion  of  all  persons  in  this  country 
that  the  christian  religion  required,  as  a  religious  duty,  the  observ- 
ance of  the  Sabbath  day,  and  yet  be  easy  to  show,  from  the  very 
wording  of  our  statute,  that  our  legislature  has  not  attempted  to 
enforce  the  fulfillment  of  this  christian  duty  by  any  person.  Had 
the  legislature  really  imposed  on  the  community  an  obligation  to 
support  this  observance  of  the  Sabbath  as  a  tenet  of  religion,  they 
would  in  so  doing  have  violated  Article  II,  section  9,  of  the  then 
Constitution,  and  Article  III,  section  15,  of  onr  present  Constitution, 
irhich  forbids  the  legislature  to  compel  any  one  to  support  any 
religious  worship,  or  to  confer  any  peculiar  advantage  on  any  sect 
The  requiring  of  those  who,  for  instance,  believed  that  Saturday 
was  a  holy  day  to  observe  Sunday  as  such,  while  those  who  believe 
that  Sunday  was  a  holy  day  were  not  required  to  observe  Saturday 
as.  such,  would  have  been  conferring  peculiar  advantages  on  one 
sect,  and  wo.uld  have  violated  our  Constitution. 

The  Supreme  Court  of  California,  interpreting  their  statute  in 
reference  to  the  observance  of  the  Sabbath  as  enforcing  on  the  com* 
munity  this  observance  as  a  religious  duty,  pronounced  the  law 
unconstitutional  and  void.  Ex  parte  Newman,  9  Cal.  502.  But 
it  has  been  elsewhere  very  generally  held  that  statutes  more  or  less 
resembling  ours  were  constitutional,  because  they  did  not  enforce 
the  observance  of  the  Sabbath  as  a  religious  duty.    See  SpeM  y. 
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OommonweaUh,  8  Burr.  812;  Shaver  y.  8kUe,  5  Eng.  (Ark.)  2W; 

Voglesong  v.  Staie,  9  Ind.  113 ;  Siaie  y.  Ambs,  20  Mo.  214. 

In  construing  our  statute  it  would  be  our  duty  to  giYe  to  it  a 
meaning  consistent  with  our  Constitution,  if  its  meaning  was 
doubtful,  and  such  meaning  could  reasonably  be  attached  to  its 
language.    Its  meaning  is  not  howcYer  doubtful     It  was  obYiously 
not  intended  by  our  statute  to  enforce  the  obeenranoe  of  the  Sabbath 
as  a  religious  duty.    The  legislature  obYiously  regarded  it  aa  pro- 
motiYe  of  the  mental,  moral,  and  physical  well-being  of  men,  that 
they  should  rest  from  their  labors  at  stated  interYals;  and  in  this  all 
experience  shows  they  were  right    If  then  rest  is  to  be  enjoined  as 
a  matter  of  public  policy  at  stated  interYals,  it  is  obYious  that  pub- 
lic conYenience  would  be  much  promoted  by  the  conunoni^  gen- 
erally resting  on  the  same  day;  for  otherwise  each  indiYidual  wonld  be 
much  annoyed  and  hindered  in  finding  that  those,  with  whom  he  had 
business  to  transact,  were  resting  on  the  day  on  which  he  was  work- 
ing.    The  legislature  holding  these  Yiews  in  selecting  the  particu- 
lar day  of  rest  doubtless  selected  Sunday,  because  it  was  deemed  a 
proper  day  of  rest  by  a  majority  of  our  people  who  thought  it  a 
religious  duty  to  rest  on  that  day ;  and  in  selecting  this  day  for 
these  reasons  the  legislature  acted  wisely.     The  law  requires  that 
the  day  be  observed  as  a  day  of  rest,  not  because  it  is  a  religions 
duty,  but  because  such  obsenrance  promotes  the  physical,  mental 
and  moral  well-being  of  the  community;  and  Sunday  is  selected  as 
this  day  of  rest,  because  if  any  other  day  had  been  named,  it  wonld 
have  imposed  unnecessarily  onerous  obligations  on  the  community, 
inasmuch  as  many  of  them  would  have  rested  on  Sunday  as  a  relig- 
ious duty,  and  the  requirement  of  another  to  be  obserYed  as  a  day 
of  rest  would  have  resulted  in  two  days  being  observed  instead  of 
one,  and  thus  time  would  have  been  uselessly  wasted.    This  I  con- 
ceive is  the  main  object  of  our  law;  but  it  is  not  its  only  object 
While  I  am  thus  resting  on  the  Sabbath  in  obedience  to  law,  it  ii 
right  and  reasonable  that  my  rest  should  not  be  disturbed  by  othen. 
Such  a  disturbance  by  others  of  my  rest  is  in  its  nature  a  nuisaBoe. 
which  the  law  ought  to  punish,  and  Sabbath-breaking  haa  been  fre- 
quently classed  with  nuisances  and  punished  as  such.    See  Ctai- 
monweaUh  v.  Jeandett,  2  Grant  (Pa.),  606.    That  these  are  tiie  ob- 
jects  of  our  statute  is  to  my  mind  clearly  shown  by  the  w. 
of  the  law  and  by  its  provisions. 

The  17th  section  of  the  act,  see  Code,  p.  695,  proYidea  fluit  lh$ 
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forfeiture  imposed  by  the  16th  section  **  shall  not  be  incarred  by 
any  person  who  conscientiously  believes  that  the  seventh  day  of  the 
week  onght  to  be  observed  as  a  Sabbath,  and  actually  refrains  from 
«11  secular  labor  on  that  day.  provided  he  does  not  compel  an  ap- 
prentice or  servant  not  of  his  belief  to  do  secular  work  or  business  on 
Sunday,  or  does  not  on  that  day  disturb  any  other  person."  This 
in  effect  says:  The  resting  on  Sunday  is  .not  required  of  any  one  on 
the  ground  that  it  is  a  religious  duty,  but  because  the  well-being  of 
men  requires  that  they  should  rest  one-seventh  part  of  their  time,  and 
public  convenience  requires  this  rest  should  be  taken  on  a  day  when 
a  majority  of  the  community  would  even  without  law  on  the  sub- 
ject rest,  as  they  regard  it  a  religious  duty  to  do  so,  and  it  would 
be  prejudicial  to  the  public  and  tend  to  idleness,  if  two-sevenths 
of  time  was  devoted  to  rest  If  then  any  portion  of  the  community 
should  regard  it  as  their  religious  duty  to  rest  on  some  other  day 
than  Sunday,  and  do  so  rest,  they  are  not  required  to  rest  on  Sunday, 
as  one-seventh  of  time  is  all  that  the  public  good  requires  to  be  de- 
voted to  rest.  But  if  yon  do  not  rest  on  Sunday,  you  must  take 
care  not  to  disturb  those  who  do,  and  not  to  compel  others  to  work 
who  should  rest  on  that  day. 

The  obvious  purpose  of  the  law  was  not  to  enforce  the  perform- 
ance of  a  religious  or  moral  duty,  for  it  expressly  provides  that  this 
supposed  religious  duty  may  be  neglected  by  any  one  who  will 
rest  the  required  seventh  part  of  his  time.  It  may  be  said  however 
that  the  IGtk  section  in  prohibiting  hunting  or  shooting  on  Sunday 
shows  that  the  true  and  real  spirit  of  the  law  is  to  enforce  the  keep- 
ing of  the  Sabbath  holy  as  a  religious  duty.  But  it  must  be  obvi- 
ous that  this  section  does  not  prohibit  hunting  or  shooting  on 
Sunday,  it  only  prohibits  it  from  being  done  in  a  way  which  shall 
be  ^'  to  the  annoyance  of  the  public."  That  is,  your  hunting  and 
shooting  must  not  be  so  done  as  to  make  it  a  public  nuisance;  and 
this  is  in  full  accord  with  the  general  purpose  of  the  act  as  I  have 
explained  it  No  inference  can  be  drawn  from  the  act  forbidding 
a  person  to  '^  employ  his  minor  children,  apprentices  or  servants  in 
labor  "  that  the  purpose  of  the  act  was  to  enforce  on  parents  the 
social  duty  of  training  religiously  their  children,  as  has  been  sug- 
gested in  argument  The  spirit  of  this  clause  is  simply  to  forbid 
masters  from  compelling  their  servants  to  labor  more  than  six* 
seyenths  of  their  time,  and  minor  children  are  named  simply 
because  minor  children  are  the  servants  of  their  parents.    Nor  can 
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4U1J  inference  be  drawn  that  the  whole  scope  of  this  law  has  not 
been  correctly  stated,  because  it  is  placed  in  the  chapter  headed 
'^  Offenses  against  moralit;  and  decency."  There  are  other  aeciioiis 
in  this  chapter  punishing  offenses  or  acts  which  cannot  be  regarded 
as  mala  in  se,  or  as  contrary  to  religion  or  abstract  morality,  as  the 
intermarriage  of  a  white  person  with  a  negra 

If  these  be  correct  views  of  the  true  meaning  and  purpose  of  this 
act,  it  is  obvious  that  there  is  no  reason  why  its  observance  sfaonld 
not  be  enforced  against  corporations,  and  why  they  should  not  be 
fined  according  to  the  provisions  of  this  act  for  employing  their 
servants  in  labor.  The  punishment  inflicted  is  not  because  they 
in  employing  their  servants  in  labor  on  Sunday  are  violating  the 
fourth  conimandment  or  committing  any  immoral  aot,  but  because 
they  are  requiring  their  servants  to  labor  more  than  six-sevenths  of 
their  time,  and  this  is  regarded  by  the  State  as  prejudicial  to  their 
well-being.  The  corporation  is  therefore  punished  not  for  the  vio- 
lation of  any  social  or  moral  obligation,  but  rimply  because  it  is 
violating  a  positive  law  forbidding  it  to  employ  its  servants  in 
labor  on  Sunday,  or  because  it  is  annoying  others  who  are  thus 
resting  in  obedience  to  law. 

The  next  inquiry  is  as  to  the  character  of  the  proof  neoessaij  to 
sustain  an  indictment  against  a  corporation  for  a  misfeasance  of  its 
authorized  agent.  There  is  respectable  authority,  as  we  have  seen, 
which  holds  that  in  a  civil  suit  against  a  corporauon  for  a  tort 
willfully  done  by  its  authorized  agent  within  the  scope  of  his  em- 
ployment, it  is  necessary  to  prove  the  approval  of  the  act  by  thecor- 
poration,  and  that  such  approval  is  not  established  by  simply  proviog 
that  it  was  done  by  an  authorized  agent  acting  within  the  general 
scope  of  his  employment.  See  Lenox  v.  JfcCall^  3  S.  &  B.  103.  Bat 
this  independent  proof  of  authority  is  not,  as  we  have  seen,  always 
necessary  to  be  proven,  and  I  incline  to  the  opinion,  as  I  have  befora 
stated,  that  it  is  never  necessary  in  a  civil  suit.  But  be  this  as  it 
may,  it  would  seem  quite  clear  that  this  independent  proof  of  the 
approval  by  the  corporation  of  the  aot  is  necessary  in  some  cases 
when  the  proceeding  against  the  corporation  is  a  criminal  proceed- 
iug.  It  is  certainly  true  that  in  some  cases  of  indictment  against 
corporations  for  a  misfeasance  no  such  independent  proof  is 
necessary.  But  the  simple  proof  that  the  criminal  act  waa  done  by 
agents  of  the  corporation  within  the  scope  of  iheir  emjUopoeat  is 
sufficient  to  sustain  the  indictment.    It  so  happens  that  aU  the  n^ 
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ported  cases  of  snoh  indictmentSy  which  I  have  eeeu,  are  of  this  char- 
acter. In  none  of  them  was  any  thing  more  required  than  simply  to 
prove  that  the  servants  of  the  corporation  had  done  the  criminal 
act  while  Voting  for  the  corporation  within  the  scope  of  their  em- 
ployment. Bnt  in  all  these  cases  the  criminal  act  for  which  the 
indictment  was  bound  was  obviously  an  act  which  from  its  nature 
must  have  been  approved  by  the  corporation ;  such  as  the  erection 
of  a  depot  in  a  public  road,  the  building  of  a  bridge  across  a  navi- 
gable stream  in  such  manner  as  to  interfere  with  navigation.  In 
such  cases  no  proof  of  the  approval  of  the  corporation  was  neces- 
carvy  except  the  simple  proof  that  it  was  done  by  its  agents. 

But  while  in  a  civil  suit  for  a  tort,  even  when  done  willfully, 
perhaps  no  other  proof  may  be  necessary  in  any  case,  yet  to  hold 
such  proof  sufScient  to  sustain  an  indictment  against  a  corporation 
for  the  misfeasance  of  its  agents  in  every  case,  would  be  to  disre- 
gard the  maxim  that  the  accused  is  always  presumed  to  be  inno- 
cent ;  and  clear  proof  of  guilt  on  the  part  of  the  accused  must  be 
produced,  before  a  conviction  can  properly  be  had.  The  act  of  mis- 
feasance may,  in  a  particular  case,  be  of  such  a  character,  that 
though  done  by  an  authorized  agent  within  the  scope  of  his  general 
employment  and  for  the  benefit  of  the  corporation,  yet  it  may  give 
rise  to  but  a  suspicion  that  it  has  been  directed  or  approved  by  the 
corporation.  And  it  the  act  be  of  such  character,  independent 
proof  must  in  such  case  be  produced  of  the  approval  of  the  corpo- 
ration, before  it  can  be  found  guilty  in  a  criminal  proceeding.  In 
such  case  it  would  clearly  not  be  necessary  to  prove  that  the  cor- 
poration by  a  distinct  act,  such  as  a  vote  of  its  directors,  either 
directed  the  act  to  be  done  or  subsequently  approved  of  its  being 
done.  For  if  this  was  required,  it  would  amount  to  an  absolute 
exemption  of  a  corporation,  from  all  liability  criminally  for  the 
wrongs  of  its  agents  ;  for  criminal  acts  are  never  so  formally  di- 
rected or  approved.  Still  in  such  a  case  the  approval  of  the  corpor- 
ation must  be  satisfactorily  proven.  But  such  approval  may  be 
shown  satisfactorily  otherwise  than  by  proving  such  direct  act  of 
approval.  The  criminal  act  being  in  such  a  case  done  by  an  au- 
thorized agent  acting  within  the  scope  of  his  authority,  the  mere 
doing  of  the  act,  even  though  done  willfully,  sufficiently  shows,  we 
incline  to  think,  the  assent  and  approval  of  the  corporation  to 
make  them  liable  in  a  civil  suit ;  and  it  gives  rise  to  a  suspicion  in 
a  criminal  proceeding  against  the  corporation,  which,  if  corrobo- 
VoL.  XXXYI— 103. 
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ruled  by  evidence  that  similar  acts  have  been  done  by  the  agents  ci 
the  corporation  repeatedly,  would  be  sufficient  proof  of  their 
approval  to  justify  a  conviction.  It  is  but  a  reasonable  inference 
that  acts  which  are  habitually  done  by  the  authorized  agents  of  a 
corporation  are  done  with  their  approval ;  and  this  is  indeed  almost 
the  only  manner  in  which  the  approval  by  the  corporation  of  the 
acts  of  its  agents  can  ever  be  proven.  The  tacit  appropriation  by 
a  corporation  of  the  benefits  of  the  acts  of  its  agents,  repeatedly  oc- 
curring, is  full  and  satisfactory  proof  of  the  assent  of  the  corpo- 
ration to  the  doing  of  such  acts. 

There  is  but  little  difficulty  in  applying  the  law  we  have  laid 
down  to  the  present  case.  The  court  below  properly  decided  that 
the  'defendant,  though  a  corporation,  could  be  indicted  for  Sabbath- 
breaking  under  the  16th  and  ITth  sections  of  ch.  149  of  our  Code, 
pp.  694,695.  Upon  common-law  principles  a  corporation  is  indict- 
able for  a  misdemeanor,  unless  the  character  of  tlie  misde- 
meanor be  such  as  in  its  nature  could  not  be  committed  by  a  cor- 
poration ;  and  this  misdemeanor  is  not  of  such  a  character.  It  is 
true  the  16th  section  of  this  chapter  imposes  a  fine  on  a  person 
only  who  breaks  the  Sabbath  ;  but  ch.  13,  §  15,  subdivision  9,  Code 
of  W.  Va.,  p.  93,  provides,  that  in  construing  a  statute  the  word 
^'person"  shall  include  a  corporation,  if  not  restricted  by  its  con- 
text This  statute  is  not  so  restricted,  but  on  the  contrary  the 
statute  seems  to  have  had  corporations,  and  especially  railroad 
companies,  in  view,  as  under  the  17th  section  '*the  transportation  on 
Sunday  of  the  mail  and  of  passengers  and  their  baggage"  is  permitted. 

But  while  the  defendant,  a  corporation,  was  liable  to  indictmnit 
found  in  this  case,  yet  tlie  court  below  erred  in  not  granting  it  a 
new  trial,  the  evidence  in  this  case  being  clearly  insufficient  to  sustain 
the  finding  of  the  jury  that  the  defendant  was  guilty.  The  evidence 
proved  that  on  April  27, 1873,  that  being  Sunday,  there  were  ship- 
ped in  Mineral  county  over  the  Baltimore  and  Ohio  railroad  by  the 
authorized  general  agent  of  the  company,  who  had  a  general  super- 
vision of  freight  trains,  some  ten  or  fifteen  hoppers  filled  with  coal- 
that  being  about  half  the  number  of  cars  usually  carried  by  an 
engine  ;  that  this  general  superintendent  had  a  standing  order  not 
.oship  any  freight  on  Sunday  except  perishable  freight  and  live 
stock.  There  was  no  evidence  to  show  that  this  order  was  not,  at 
or  about  the  time  this  coal  was  shipped,  habitually  obeyed,  ir  that 
at  or  about  that  time,  any  freight  had  been  shipped  over  the  road 
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on  Sunday  except  upon  the  single  occasion  when  these  ten  or  fif- 
teen hoppers  of  coal  were  shipped.  There  was  some  evidence  tend- 
ing to  prove  that  five  years  after  that  time  freight  was  frequently 
shipped  over  the  road  on  Sunday.  This  evidence  is  entirely  iiisni- 
ficient  to  prove  that  these  ten  or  fifteen  hoppers  of  coal  were 
shipped  on  Sunday  with  the  assent  of  the  Baltimoi-e  and  Ohio 
Bailroad  Company.  The  act  of  shipping  ten  to  fifteen  hoppeis  of 
coal. on  a  particular  day  is  a  very  different  thing  from  building  a 
bridge  over  a  navigable  streana.  It  is  a  perfectly  just  inference, 
indeed  a  conclusive  inference,  from  the  mere  building  of  such 
bridge,  that  the  corporation  to  which  it  belonged  approved  thereof ; 
and  no  other  proof  of  their  approval,  except  the  simple  proof  that  it 
was  their  bridge,  was  necessary.  But  the  ten  to  fifteen  hoppers  of 
poal  might  well  have  been  shipped  in  vio^atipn  of  the  orders  of  the 
company  and  without  their  assent  or  approval.  It  may  well  b^ 
that  on  a. single  occasion  in  1873,  the  superintendent  of  freight 
shipped  this  half  load  of  coal  on  Sunday,  because  of  some  failure 
to  ship  it  on  Saturday  when. it  ought  regulai:ly  to  have  been  shipped ; 
and  if  done  upon  but  one  single  occasion,  the  inference  that  it  was 
approved  by  the  company  is  a  violent  inference,  which  the  jury  had 
no  n^ht  to  draw.  Had  it  been  proven  that  in  1873  freight  trains 
of  coal  were  habitually  shipped  on  Sunday  over  the  road,  the  jury 
would  have  been  fully  justified  in  drawing  this  inference,  as  the 
company  is  legally  presumed  to  be  informed  as  to  the  acts  of  its 
agents  ;  and  if  these  acts  continue  to  be  done,  they  must  be  presumed 
to  be  approved;  and  proof  that  orders  had  been  issued  forbidding 
such  act  to  be  done  ought  not  to  prevent  the  inference  that  they 
were  done  with  the  approval  of  the  company.  For  if  done  cou- 
ti'ary  to  their  wishes,  the  inference  is  inevitable  that  they  would 
have  caused  them  to  be  discontinued.  But  there  is  no  proof  that 
in  1873  freight  was  habitually  carried  over  the  road  on  Sunday,  or 
that  it  was  done  in  1873  at  all  except  on  this  single  occasion.  Had 
the  proof  been  satisfactory  that  freight  was  habitually  carried  over 
the  road  on  Sunday  in  1878,  this  could  furnish  very  slight  evidence, 
if  any,  that  the  company  approved  this  act  done  five  years  before. 
The  policy  of  the  company  in  this  respect  may  well  have  changed 
in  five  years. 

A  new  trial  should  therefore  have  been  granted  to  the  defendant 

[Omitting  minor  matters.] 

Judgme^it  reversed,  and  cause  remanded* 
All  concur. 
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Bmttt§  —  on  bond  for  fadi/^d  p&rformance — oei-of  of  primd^M  Mm  fi^ 


A  taretj,  tn  an  action  against  bim  alone  on  a  bond  for  faithful  perfonnaae* 
eannot  oibet  or  reooap  a  ciaiin  of  the  principal  against  the  plaintiiT  for 
senricee  in  the  bttaineaa  in  whieb  tbe  bond  was  given. 

ACTION  of  debt  on  a  joint  and  several  bond  executed  to  tbe 
plaintiff  by  John  C.  Bitner  as  principnly  and  the  defendant 
as  saretjy  for  the  faithful  performance  of  the  principal's  daty  aa 
agent  The  defendant  pleaded  as  set-off  a  claim  of  the  principal 
for  services  as  such  agent  Proof  of  this  was  excluded,  and  tlM 
plaintiff  had  judgment 

Daniel  B.  Luoas^  for  plaintiff  in  error. 

6'  Boggess,  for  defendant  in  error.  « 

Gbrbk,  President  [Omitting  immaterial  matters.]  We  think 
the  court  did  not  err  in  rejecting  this  plea  of  set-off.  It  is 
true  this  court  did  decide  in  the  case  of  B,  d  0.  Railroad  Co.  t. 
Jatmsofif  13  W.  Va.  833;  s.  c,  31  Am.  Bep.  775,  that  in  a  saito! 
this  character  on  abend,  like  the  one  sued  on  in  this  case,  the  princi- 
pal in  the  bond  when  sued  could  plead  as  a  set-off  his  services  ren- 
dered as  an  agent  of  the  plaintifT.  But  this  by  no  means  estab- 
lishes that  the  surety,  when  sued  alone  on  a  joint  and  Beveml 
obligation,  can  plead  as  a  set-off  any  demand  due  from  the  plaintiff 
to  a  person  not  a  party  to  the  suit,  even  though  that  person  stands 
in  the  relation  of  principal  to  the  defendant  as  a  surety.  When 
two  parties  execute  a  joint  and  several  obligation  to  a  third  person, 
he  may  at  his  option  treat  it  as  a  joint  obligation  and  sue  them 
both,  or  he  may  treat  it  as  a  several  obhgation  and  sue  only  one  of 
them.  If  he  chooses  to  treat  it  as  a  joint  obligation  and  sue  both 
the  obligors,  though  the  declaration  may  show  that  it  is  a  joint 
and  several  obligation,  still  as  he  has  elected  to  treat  it  as  a  joint 
obligation,  the  parties  to  the  suit,  plaintiff  and  defendants,  are 
subjected  at  common  law  to  all  the  consequences  flowing  from  tha 
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flettled  rules  of  the  common  law  governing  joint  actions.  See 
MoffM  y.  BickU,  21  Oratt  282 ;  Taylor  v.  Beck,  3  Rand.  316,  and 
thej  are  still  subjected  to  these  consequences  except  so  far  as  it  has 
been  modified  by  statute  law.  See  Choen  y.  OiUhrie^  15  W.  Ya. 
100.  So  when  the  obligee  in  a  joint  and  several  bond  chooses,  as 
he  may,  to  treat  the  obligation  as  several,  and  sues  only  one  of  the 
obligors,  the  parties  to  such  suit,  both  plaintiff  and  defendant, 
must  be  subjected  to  all  the  consequences  flowing  from  the  rules  of 
the  common  law  governing  a  several  action.  And  among  these 
consequences  is  of  course  the  exclusion  of  any  defense  which  would 
belong  only  to  an  obligee  in  the  contract  who  had  not  been  sued, 
unless  in  some  particular  case  a  statute  might  give  to  the  defend- 
ant sued  a  right  to  make  such  defense  as  the  obligee  not  sued  might 
make.  It  is  difficult  to  conceive  a  case  in  which  it  would  be  right 
for  the  legislature  to  confer  on  the  party  sued  a  right  to  make  such 
defense  as  a  third  party  miglit  have  made,  had  the  plaintiff  thought 
proper  to  have  sued  him  jointly  with  the  defendant  Without 
saying  whether  any  case  could  arise  where  such  act  of  the  legisla- 
ture would  be  proper,  it  is  obvious,  I  think,  that  sets-off  are  not 
such  a  case;  and  the  legislature  has  not  authorized  a  defendant, 
who  is  sued  on  a  bond  which  the  plaintiff  has  elected  to  treat  as 
his  several  bond,  to  plead  a  set-off  due  to  an  obligor,  though  such 
co-obligor  be  the  principal  in  the  obligation  and  the  bond  be  joint 
as  well  as  several. 

Our  statute  of  set-off  (see  4th  section  of  cliapter  1*26  of  our  Code, 
p.  609)  provides  that  ''although  the  claim  of  the  plaintiff  be 
jointly  against  several  persons,  and  the  set-off  is  a  debt  not  to  all,  but 
only  to  a  part  of  them,  this  section  shall  extend  to  such  set-off,  if 
it  appear  that  the  persons,  against  whom  such  claim  is,  stand  in 
the  relation  of  principal  and  surety  and  the  person  entitled  to 
the  set-off  is  the  principal.'*  This  statute  can,  it  seems 
to  me,  obviously  have  no  reference  to  such  a  case  as  is 
presented  by  this  record.  It  applies  obviously  only  to 
the  case  where  the  demand  set  up  by  the  declaration  is  a  joint 
demand  against  the  principal  and  surety,  and  the  principal  has  an 
offset  against  the  plaintiff.  It  would  have  applied  to  this  case,  if 
tho  plaintiff  had  sued  jointly  the  principal,  John  C.  Bitner,  and  the 
surety,  Henry  Bitner ;  but  the  plaintiff  has  elected,  as  he  had  a 
right  to  do,  to  treat  the  obligation  he  held  as  the  several  obligation 
of  Henry  Bitner,  tho  surety  ;  and  has  sued  him  alone ;  and  it  is 
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impossible  to  extend  the  meaning  of  the  statute  to  include  sncba 
case.  If  it  included  such  a  case,  it  might  result  in  the  most  obvi- 
ous injustice  and  absurdity.  It  for  instance,  the  defendant  had 
been  permitted  to  file  as  offset  the  amount  due  to  his  principal, 
John  C.  Bitner,  $1,900,  and  he  had  proved  the  same,  what  sort 
of  a  verdict  cou'ld  the  jury  have  rendered  ^  The  offset  would  h^re 
exceeded  the  plaintiff's  demand  bj  more  than  11,000.  Could  the 
jury  have  found  a  verdict  in  favor  of  the  defendant  for  this  differ- 
ence ?  Certainly  not  ;  for  nothing  was  due  to  him.  Could  they 
have  found  a  yerdict  in  favor  of  John  G.  Bitner  for  this  amount  ? 
Oertainly  not ;  for  he  was  no  party  to  the  suit  Could  they  have 
simply  found  a  verdict  that  plaintiff  was  not  entitled  to  recover 
on  his  demand  and  no  more  ?  Certainly  not ;  for  in  such,  case,  in 
a  suit  by  John  C.  Bitner  for  his  services,  it  would  be  impossible  to 
say  what  portion  of  them  had  been  allowed  as  an  offset  against  the 
plaintiff's  demand  ;  as  the  record  in  this  case  would  not  show  what 
portion  of  the  plaintiff's  demand  the  jury  held  to  be  proven.  Again, 
how  could  the  plaintiff  be  liable  to  have  such  an  offset  used  against 
Jiim,  when,  if  any  part  of  it  was  rejected  by  the  jury,  John  C.  Bit- 
ner could  not  be  held  bound  by  such  verdict,  as  he  was  not  a  party 
to  the  suit  ?  It  seems  to  me  obvious  that  the  statute  therefore  can- 
not be  construed  to  apply  to  any  case,  except  to  a  joint  suit  against 
a  principal  and  his  surety  or  sureties.  The  court  therefore  did  not 
err  in  refusing  to  permit  such  an  offset  to  be  pleaded. 

Nor  did  it  err  in  refusing  t«  permit  it  to  be  proven  under  the 
plea  of  conditions  performed  as  a  recoupment  This  court  in  the 
case  of  B.  £  0.  R,  R.  Co.  v.  Jamesony  13  W.  Va.  847 ;  s.  a..  31 
Am.  Rep.  775,  declined  to  decide  in  a  suit,  very  similar  to  this  in 
other  respects,  but  in  which  the  suit  was  brought  against  the  prin- 
cipal in  the  bond,  whether  the  services  of  the  defendant  rendered 
to  the  plaintiff,  as  against  the  principal,  could  be  relied  on  as  a  re- 
coupment, it  being  imnecessary  to  decide  this  point  in  that  case. 
And  whether  in  this  suit,  had  it  been  against  the  principal  in  the 
bond,  John  G.  Bitner,  he  could  have  relied  on  these  services  as  a 
recoupment  in  this  case,  it  is  unnecessary  to  decide ;  and  as  the 
authorities  proper  to  be  examined  to  determine  such  a  question 
are  not  now  accessible,  I  decline  to  express  any  opinion  on  this 
point  Prom  the  case  of  McHardy  v.  Wardworih,  8  Mich, 
349,  relied  on  by  the  counsel  or  the  plaintiff  in  error,  it  may  be 
inferred,  that  in  a  suit  on  this  bond  against  John  C.  Bitner  he  could 
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have  relied  on  those  services  as  a  recoupment  Then  in  a  joint  suit 
against  him  and  his  surety  on  this  bond,  they  could  also  riely  on 
these  services  as  a  rieconpment ;  but  there  is  nothing  in  this  case 
from  which  any  inference  can  be  drawn  that  in  a  suit  on  this  bond 
against  the  surety  alone,  such  as  the  one  before  us,  he  could  rely  on 
the  services  of  the  principal  as  a  recoupment,  even  could  it  have 
been  done  in  a  joint  suit  against  them*  On  the  contrary  the  prin- 
ciples laid  down  in  this  case  would,  I  think,  fairly  lead  to  the  con- 
clasion,  that  in  a  suit  against  the  surety  alono  he  could  not  rely  oh 
such  services  of  his  principal  as  a  recoupment  Thus  it  is  stated  in 
this  case  by  Judge  Christiancy  that  "  defense  by  way  of  recoup- 
ment goes  only  in  abatement  or  reduction  of  the  plaintiff's  claim 
and  can  be  used  as  a  substitute  for  a  cross-action  only  to  the  extent 
of  the  plaintiff's  demand.  No  judgment  can  be  obtained  by  the 
defendant  for  any  balance  in  his  favor.  See  Ward  v.  Fellotvs,  3 
Mich.  282."  ' 

To  apply  this  doctrine,  which  is  universally  admitted,  to  the 
present  case,  if  the  services  of  J.  C.  Bitner  could  be  I'ecouped  in 
this  case,  it  could  only  l)e  allowed  to  the  extent  of  the  demand  of  the 
plaintiff  as  proven  to  the  satisfaction  of  the  jury.  Had  he  been  a 
party  to  the  suit,  and  had  it  been  decided  that  these  services  were 
a  proper  recoupment,  and  he  had  relied  upon  it,  he  could  in  this 
suit  have  had  no  recovery  for  any  excess  of  services  over  the  plaint* 
ifiTs  claim  as  proven;  and  it  seems  to  me  in  no  other  action  could 
he  have  recovered  this  excess  for  services  rendered  the  plaintiff  in 
this  suit  before  its  institution,  and  which  had  been  relied  on  as  a 
recoupment  in  this  case,  though  for  services  rendered  after  the  in-' 
stitution  of  this  suit  and  which  could  not  have  been  recouped,  he 
might  recover,  ^q  Britons,  Turiier,  Q^.  H.  -iSi  ;  Fabricate  y: 
Lannitz,  3  Sandf.  744;  Monddy.  Steel,  8  M.  &  W.  869.  If  this  b(^ 
sOy  it  would  seem  to  be  evident  that  it  should  be  left  to  his  .election 
to  have  these  services  recouped,  or  to  sue  for  them  in  a  separate 
suit;  and  therefore  that  Henry  Bitner,  the  defendant  in  this  case, 
ought  not  to  be  allowed  to  prejudice  his  principal  by  relying  on 
these  services  as  a  recoupment  in  a  suit  in  which  the  person  who 
rendered  the  services  is  not  a  defendant  But  even  if  it  were  other- 
wise, and  another  suit  could  be  brought  by  one  who  had  relied  on 
his  claim  as  a  recoupment,  it  would,  it  seems  to  me,  be  obviously 
improper  to  permit  the  defendant  to  rely  on  these  services  of  a  third 
party,  who  was  not  a  defendant,  us  a  recoupment.    If  the  jury  re- 
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daced  this  claim  of  services  largely,  as  for  instance  to  $500, 
John  0.  Bitner,  the  party  who  rendered  them,  conld  not  be  bound 
by  the  yerdict  of  a  jury  in  a  suit  in  which  he  was  no  party,  and  he 
could  recover  for  these  services  or  at  any  rate  for  their  excess  abore 
1500  ;  and  if  he  conld  not  be  estopped  by  the  verdict  of  the  juiy 
as  to  the  value  of  these  services,  it  would  be  obviously  unjust  to 
hold  the  plaintiff  in  this  suit  bound  by  the  verdict  of  the  jury  as 
to  the  value  of  these  services.  Yet  the  plaintiff  must  be  so  bound 
to  the  extent  of  his  claim,  if  these  services  could  be  in  this  suit 
relied  on  as  a  recoupment.  If  the  defendant  had  executed  with 
John-  G.  Bitner  this  bond  as  a  joint  bond  only,  the  plaintiff  must 
have  sued  both  obligors  ;  and  if  these  services  are  proper  subject  of 
recoupment  they  might  have  been  relied  upon  as  such  in  such  suit 
But  when  he  made  the  bond  several  as  well  as  joint,  he  put  it  in 
the  power  of  the  plaintiff  to  treat  it  as  a  sovcral  bond ;  and  when 
he  so  treated  it  and  sued  him,  the  surety,  only,  it  makes  it  impossi- 
ble for  him  to  recoup  these  services  of  the  principal  ;  for  if  he  was 
allowed  to  do  so,  he  would  thereby  be  permitted  to  do  injustice  to 
his  principal,  John  G.  Bitner,  or  to  the  plaintiff  in  this  suit  He 
has  no  right  to  complain  of  his  being  deprived  of  this  right  of  re- 
coupment (if  it  was  a  right  in  such  a  transaction)  as  by  executiog 
a  several  bond  he  voluntarily  surrendered  such  supposed  right,  if 
the  plaintiff  chose  to  sue  on  it  as  a  several  bond. 

The  court  therefore  did  not  err  in  i-efusing  to  permit  the  defend* 
ant  to  prove  these  services  of  John  0.  Bitner  as  a  recoupment. 

The  judgment  of  the  Circuit  Court  must  therefore  be  afflrmed; 
and  the  defendant  in  error  must  recover  of  the  plain  tiff  ia  error 
his  costs  about  his  defense  in  this  court  expended  and  damages  ac- 
cording to  law. 

Judgmmii  afirmsiL 

All  conoiir. 
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Hawksb  y.  Baltimoris  axd  Ohio  Railboad  Compant. 

(15W.Va.aSS8.) 
Mvidenee  —  declaratiaru  of  tervant — ret  gutm, 

la  an  action  against  a  railroad  company  for  running  upon  and  killing  cattle, 
statements  made  by  the  engineer  in  charge  of  the  engine  which  killed  the 
cattle,  while  he  was  on  the  engine,  which  was  off  the  track,  having  been 
thrown  therefrom  by  the  accident,  but  made  an  hour  after  the  accident  and 
sereral  hundred  yards  from  where  it  occurred,  are  not  competent  evidence 
against  the  defendant  to  prove  negligence.    {See  note,  p,  829.) 

ACTION  of  damages  for  running  npon  and  killing  cattle.     The 
opinion  states  the  point.    The  plaintiff  had  judgment  below. 

O,  BoggesSy  for  plaintiff  in  error. 

James  Morrow,  Jr,,  for  defendant  in  error. 

Gbbek^  President.  [Omitting  other  questions.]  The  next 
inquiry  is,  did  the  court  err  in  permitting  the  witness,  Wood, 
to  give  to  the  jury  the  statement  made  by  the  engineer  about 
an  hour  after  the  killing  and  injury  of  the  cattle,  and  some 
distance  therefrom,  when  he  was  on  the  engine  after  it  had  run  off 
the  track?  The  engineer  was  sufficiently  identified  to  permit  tins 
statement  to  go  to  the  jury,  if  it  had  been  otherwise  proper  to  per- 
mit it  to  go  to  the  jury.  Unless  this  statement  of  the  engineer 
was  a  part  of  the  resgestcBy  it  must  be  excluded  ;  for  the  defendant 
cannot  be  bound  by  the  statements  or  omissions  of  its  agent  made 
after  the  injury  complained  of  had  been  committed,  when  regarded 
merely  as  admissions.  A  railroad  company  is  not  responsible 
for  the  declarations  and  admissions  of  any  of  its  servants  beyond 
the  immediate  sphere  of  their  agency  and  during  the  transac- 
tion of  the  business  in  which  they  are  employed.  Thus  the 
declaration  of  a  conductor  of  a  railway  train,  as  to  the  mode  in 
which  an  accident  occurred,  made  after  its  occurrence,  or  those 
of  an  engineer  made  under  similar  circumstances,  are  not  admissi- 
ble. Redfield's  edition  of  Grecnleaf,  135,  §  114,  a;  Va.  &  Tenn. 
JL  i?.  Co.  V.  Sayers,  26  Grat.  351 ;  Onffin  v.  Montgomery  R,  R.  Co., 
26  Oa.  Ill ;  Robinson  v.  Fitchburg  R.  R.  Co,,  7  Gray,  92. 
Vol.  XXX VI— 104 
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It  is  true  the  declarations  of  au  ageut  like  his  acts,  if  made  m 
the  time  the  act  is  done,  will  bind  the  principal,  as  constituting  a 
part  of  the  res  gestm.  If  the  railroad  company  is  bound  at  all  bj 
the  declarations  of  an  engineer  in  this  case,  it  is  only  bound 
because  they  constitute  a  part  of  the  res  gestm.  Did  they  consti- 
tute a  part  of  the  res  gestm  f  They  were  made  about  an  hour  after 
the  accident  which  is  the  basis  of  this  suit  happened,  but  while  the 
engineer  was  still  on  the  engine,  it  having  been  thrown  off  the 
track  by  this  accident  Were  these  declarations  a  part  of  the  res 
gestm,  or  were  they  a  narrative  merely  of  a  past  occurrence  ?  If  the 
first,  they  were  evidence,  and  if  the  last^  they  were  not,  no  ouitter 
how  soon  after  the  occurrence  they  were  made.  Sec  Oorder  v.  Tal- 
boty  14  W.  Va.  277;  Brown  v.  Lush,  4  Yerg.  210;  Commanwealih 
V.  Harwoody  4  Gray,  41, 

It  sometimes  happens  that  the  declaration  is  made  so  soon  after 
the  occurrence,  that  the  court  has  great  difficulty  in  determining 
whether  it  is  a  part  of  the  res  gestm  or  not ;  and  sometimes  a  diffi- 
culty arises  in  fixing  a  limit  to.  what  constitutes  the  occurrence, 
with  reference  to  which  it  is  claimed  that  a  declaration  or  act  is  a 
part  of  the  res  gestm.  Thus  in  Insurance  Company  v.  Mosley,  S 
Wall.  397,  the  question  in  controversy  was  whether  Mosley  had 
died  by  reason  of  injuries  which  had  arisen  from  an  accident  His 
wife  proved  that  he  got  up  and  went  down  stairs  about  midnight; 
when  he  came  back  he  said  he  had  fallen  down  the  stairs  and 
almost  killed  himself;  that  in  falling  he  had  hit  and  hurt  the  back 
of  his  head;  his  voice  trembled  and  he  was  faint  and  vomited.  He 
continued  to  suffer  and  died  on  the  third  day  after.  The  majonty 
of  the  court  thought  these  declarations  made  to  the  wife  were, 
under  these  circumstances,  part  of  the  res  gestm,  and  admissible  as 
such  in  evidence  to  prove  the  accident.  The  court  says  :  ^'Here  the 
principal  fact  is  the  bodily  injury.  The  res  gestm  are  the  statements 
of  the  cause  made  by  the  assured  almost  contemporaneously  with 
its  occurrence,  and  those  relating  to  the  consequences  made  while 
the  latter  subsisted  and  were  in  progress."  But  from  this  opinion 
Judge  Clifford  dissented  in  a  long  and  able  opinion,  in  which 
Judge  Nelson  concurred. 

In  the  case  of  Hanover  Railroad  Co.  v.  Cogie,  55  Penn.  St  402| 
where  a  peddler's  cart  had  been  overthrown  by  a  railroad  car,  and 
a  suit  instituted  by  him  for  the  injury,  the  plaintiff  was  permitted 
by  the  court  below  to  prove  the  declarations  of  the  engineer  at  ilM 
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time  of  the  accident^  for  the  parpose  of  showing  the  train  was 
behind  time,  and  thus  show  carelessness  and  negligence  as  a  part 
of  the  res  gestm.  The  supreme  conrt  say:  ^^The  record  shows  no 
bill  of  exceptions  to  this  evidence ;  but  if  it  did,  we  cannot  say 
that  tiie  declaration  of  the  engineer  was  no  part  of  the  res  gesia. 
It  was  made  at  the  time  of  the  accident,  in  view  of  the  goods 
strewn  along  the  road  by  the  breaking  up  of  the  boxes ;  and  it 
seems  to  have  grown  directly  out  of  and  immediately  after  the 
happening  of  the  fact.  The  negligence  complained  of  being  that 
of  the  engineer  himself,  we  cannot  say  that  his  declarations,  made 
upon  the  spot,  at  the  time,  and  in  view  of  the  effects  of  his  con- 
duct, are  not  evidence  against  the  company  as  a  part  of  the  trans- 
action itself 

Whatever  may  be  the  difficulty  in  some  cases  of  determining 
what  declarations  are  a  part  of  the  res  gestm,  and  what  merely  the 
relation  of  a  past  occurrence,  I  do  not  think  there  is  much  diffi- 
culty in  determining  in  this  case,  that  the  statement  of  the  engineer, 
made  an  hour  after  the  occurrence  which  is  the  basis  of  this  suit, 
that  is  after  the  killing  and  injuring  of  the  cattle,  and  made  some 
three  hundred  yards  from  where  the  accident  occurred,  cannot  be 
regarded  as  a  part  of  the  res  gesta.  They  must,  it  seems  to  mc,  b^ 
regarded  as  a  relation  of  past  events  merely,  as  much  so  as  if  the 
statements  had  been  made  the  next  day.  The  fact  that  the  engine 
which  had  been  thrown  from  the  track  when  the  accident  occurred 
was  still  off  the  track  when  these  declarations  were  made,  it  seems  to 
me,  has  no  bearing  on  the  question;  for  the  throwing  of  the  engine 
off  the  track  was  not  the  principal  fact  to  be  shown.  Indeed  it 
had  nothing  to  do  with  the  subject  of  inquiry  before  the  jury,  the 
manner  in  which  the  cattle  had  been  killed.  It  was,  it  is  true,  one 
of  the  consequences  which  followed  the  killing  of  the  cattle.  But 
if  it  had  been  so  injured  that  it  could  never  have  been  again  put  on 
the  track,  it  would  hardly  be  said  that  this  would  authorize  the 
declarations  of  the  engineer,  made  at  an  indefinite  period  after- 
ward, to  be  received  as  evidence,  because  the  engine  was  still  off 
the  track  because  of  this  accident. 

This  conclusion  is,  I  think,  fully  sustained  by  the  authorities. 
Thns  in  Luly  v.  Hudson  River  Railroad  Company,  17  N.  Y. 
131,  where  the  suit  was  for  alleged  negligence  in  running  against 
the  plaintiff,  the  plaintiff  was  allowed  to  prove  by  a  policeman, 
who  was  present  when  the  accident  occurred,  that  he  being  called 
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•on  by  the  crowd  then  present,  arrested  the  driyer  of  the  car,  and 
while  getting  out  of  it  and  oat  of  the  crowd,  being  asked  why  he 
did  not  stop  the  car,  he  said  that  the  brake  was  out  of  order. 
And  the  Court  of  Appeals  reTcrsed  the  case,  because  this  eridenoe 
was  admitted,  holding,  that  this  declaration  of  the  driyer  was  not 
jn  part  of  the  res  gesta.  It  was  no  part  of  the  driver's  act  for  which 
the  company  was  sued.  The  court  say:  ''It  was  not  made  at  the 
time  of  the  act  so  as  to  give  it  quality  and  character.  The  alleged 
wrong  was  complete,  when  be  made  the  statement,  and  the  driver 
was  only  endeavoring  to  account  for  what  he  had  done.'' 

So  in  BelfofUaine  Railroad  Company  v.  Huni&r,  33  Ind.  336;  & 
o.,  5  Am.  Bep.  201,  the  court  decided  that  m  an  action  against  a 
railroad  company  by  an  administrator  to  recover  damages  for  the 
death  of  his  decedent,  occasioned  by  the  collision  of  a  locomotive 
and  train  of  cars  and  a  wagon  in  which  the  decedent  was  crossing  the 
track,  the  declarations  of  the  fireman  employed  on  the  looomo- 
tive  at  the  time  of  the  collision,  made  on  the  arrival  of  said  train 
bearing  the  body  of  the  deceased  at  a  station  one  mile  from  the 
place  of  the  accident,  were  not  admissible  as  a  part  of  the  rwgwta. 
And  in  Lum  v.  Bryant^  9  Oray,  245,  in  an  action  to  recover  dam- 
ages sustained  by  a  coilision  between  the  defendant's  and  the  pl:iii.t- 
iff^s  carriage,  evidence  that  the  defendant's  servant,  who  had 
•charge  of  his  carriage,  immediately  after  the  collision,  and  while 
the  defendant  was  being  taken  from  his  carriage,  and  while  the 
orowd  was  about,  said  the  plaintiff  was  not  to  blame,  yet  the  oouit 
held  that  this  declaration  of  the  defendants  was  not  admissible  as 
tk  part  of  the  res  gesia.  The  court  say:  ''It  was  made  after  the 
accident  occurred  and  the  injury  to  the  plaintiff's  carriage  had 
been  done.  It  did  not  accompany  the  principal  act  or  tend  in  any 
way  to  elucidate  it.  It  was  only  the  expression  of  opinion  abont  a 
past  occurrence  and  not  a  part  of  the  res  gsstmP  It  is  not  mora 
oompetent  because  made  immediately  after  the  accident  than  if 
made  a  week  or  a  month  afterward.  See  Laikd  v.  Tyngsko/rfmsl^  9 
Oush.  36." 

The  court  therefore  erred  in  the  case  before  us  in  admitting 
these  declarations  of  the  engineer  made  an  hour  after  the  aoddeot 
as  a  part  of  the  res  gestm. 

[Omitting  other  matters,] 

Judgment  reversed,  cause 

The  other  judges  concurred . 
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VoiB  ST  ram  Rkpoktbr.— In  O'Connor  v.  Chieaoo^  Milwaukee  dk  St.  Paxd  J?.  Co . ,  Hlime. 
Supreme  Ooart«  September  18, 1S80,  6  N.  W.  Rep.  481,  It  was  held  that  In  caae  of  an 
afOddent  bj  a  railroad  train  mnnlnip  upon  and  Injuring  horses  on  the  track,  what  was  said 
by  the  eosineer  to  the  conductor  of  the  train  immediately  after  the  accident  and  after 
the  train  had  stopped »  and  while  they  were  examininig  to  ascertain  what  mischief  had 
been  done,  indicating  where  he  lint  saw  the  horses  on  the  trade,  there  not  appearing  any 
thing  bat  the  ocoorrenoe  to  cause  or  procure  the  statement,  may  be  proved  by  the  plaintifP 
as  part  of  the  res  gtsta,  The  court  said  :  "  To  malce  declarations  of  an  agent  eyldence 
m^irtmit  |||g  principal  they  must  not  only  have  been  made  while  he  was  engaged  in  the 
boainesa  of  the  principal,  but  they  must  be  a  part  of  the  transaction  out  of  which  the 
contfoveray  arises.  It  Is  not  enough  that  they  refer  to  or  narrate  the  transaction  after  It 
is  past ;  they  must  be  so  connected  in  time  and  circumstances  with  the  principal  fact  as 
to  be  a  part  of  it.  When  declarations  of  an  agent  or  of  a  party  himself  are  so  doeely 
connected  with  the  principal  fact  as  to  be  a  part  of  the  reM  gegtcB,  is  often  a  very  niceques- 
tloo  to  determine .  There  are  on  the  point  many  decisions  which  appear  diflknilt  to  recon- 
cile wHh  each  other.  '*  This  ruling  is  supported  by  the  following  cases :  Where  the  aotiou 
was  for  Injury  from  a  train  of  cars  running  over  plalntHTs  wagon  and  horses,  driven  by 
his  servant,  It  was  held  the  defendant  might  prove  a  conversation  with  the  servant  at  the 
time  of  the  acddent  and  relative  to  it.  T.  it  ir.  By.  Co.  v.  Ooddard,  26  Ind.  186.  In  an 
action  against  a  railroad  company  for  damages,  caused  by  delay  in  the  carriage  of  cattle, 
the  statements  relating  to  the  delay  of  the  conductor,  made  while  he  had  control  of  the 
train  in  which  the  cattle  were,  were  held  part  of  the  res  getta^.  Siamtn  v.  C.  Jt  T.  II.  Co., 
14  Mich.  480.  In  an  action  against  a  railroad  company  for  wrongftil  expulsion  from  cine 
of  its  trains  a  conversation  had  immediately  after  the  expulsion,  and  serving  to  illustrate 
Us  character,  between  plaintiff  and  the  offending  brakeman,  was  held  part  of  the  res  ifattm, 
Basa.r.  C.  A  2f.  W.  By.  Co.,  42  Wis.  664 ;  s.  c.,  S4  Am.  Bep.  437.  The  accident  being  the 
running  of  a  railroad  train  against  a  peddler's  wagon,  and  the  destruction  of  his  goods, 
the  trial  court  admitted  evidence  of  what  was  said  at  the  time  of  the  acddent,  by  the 
engineer  in  charge  of  the  train,  as  to  negligence  In  running  it.  This  was  held  no  error  by 
the  Supreme  Court,  which  said  :  **  We  cannot  say  that  the  declaration  of  the  engineer 
waa  no  part  of  the  res  gaitB.  It  was  made  at  the  time  of  the  acddent,  in  view  of  the 
goods  strewn  along  the  road  by  the  breaking  up  of  the  boxes,  and  seems  to  have  grown 
directly  out  of  and  immediately  after  the  happening  of  the  fact.  The  negUgenoe  com- 
plained of  being  that  of  the  engineer  himself,  we  cannot  say  that  his  declarations  made 
upon  the  spot  at  the  time,  and  in  view  of  the  effects  of  his  conduct,  are  not  evidence 
against  the  company  as  a  part  of  the  very  transaction  Itself. ''  Hanover  R.  Co.^,  CoyU* 
65  Penn.  St.  806.  In  Lftby  ▼.  H,  JR.  A.  Co. ,  17  N.  Y.  181,  the  plaintiff  was  ruA  against  and 
injured  by  a  car  drawn  by  horses.  The  car  was  stopped,  and  the  driver  arrested  by  a 
poli<9eman.  In  the  trial  the  policeman  was  allowed  to  testify  that  upon  arresting  the  driver 
as  he  was  getting  off  the  car  and  out  of  the  crowd  surrounding  it,  he  asked  him  why  he 
dill  not  stop  the  car,  to  which  the  driver  replied  the  brake  was  out  of  order.  This  waa 
held  error.  The  court  said  :  **  The  declaration  was  no  part  of  the  driver's  act  for  which 
the  defendants  were  sued.  It  was  not  made  at  the  time  of  the  act,  so  as  to  give  it  quality 
aud  character.  The  alleged  wrong  was  complete,  and  the  driver,  when  he  made  the  state- 
naent,  was  only  endeavoring  to  account  for  what  he  done.'*  The  court  in  the  OTonnor 
case  also  observe  :  **  It  is  evident  that  whether  the  dedaratlon  is  directly  connected,  and 
growing  out  of,  the  main  fact  does  not  depend  on  the  time  which  has  eh^psed  between 
them,  though  It  must  always  be  an  important  demoit  In  the  consideration  of  the  ques* 
tioD  ;  a  considerable  time  may  elapse  and  yet  the  declaration  be  a  part  of  the  rrn  gestOB. 
It  may  be  made  immediately  upon  the  fact,  and  the  dreumstances  be  such  as  to  exdiide 
ft.  Eadi  case  must  depend  on  Its  own  peculiar  dreumstances,  and  be  determined  by  the 
ezerdse  of  sound  Judicial  discretion.** 

In  deoeHandr.  Nevtmm^  Supreme  Ooart  of  Midiigao,  November,  1880,  a  master  waa 
sued  for  injuriea  caused  by  his  servant  running  over  the  plaintiff  in  the  street.  Held,  that 
a  statement  of  the  servant  Immediately  after  the  lnjury«  that  he  did  not  mean  to  run  over 
plaintiff,  was  oompetent  as  part  of  the  rm  gefim. 


O^SES 


IN  TRR 


SUPREME    COURT 


or 


WISCONSIN, 


Ellis  v.  Essok. 

(60  Wis.  188.) 

Bdeate  ^jcitU  itranff-doert — eompromue  ufiih  one — bar. 

Where  several  have  jointly  trespaAsed  on  real  estate,  the  receipt  of  mooef 
from  one  will  not  bar  an  action  against  the  others,  the  amount  received 
being  less  than  the  damage,  and  it  not  being  anderstood  to  be  in  fall  satisfacv 
tlon. 

THE  case  is  thus  stated  by  Taylor,  J.:  ''This  is  an  action  to 
i-ecover  damages  for  a  trespass  upon  the  plaintiff's  real  estate, 
and  cutting  and  carrying  therefrom  a  certain  quantity  of  pine  sav- 
logs.  The  evidence  shows  that  the  trespass  complained  of  was 
committed  jointly  by  the  defendants  and  one  E.  E.  Comstock,  and 
that  the  plaintiff  had  made  an  agi*eement  with  Comstock,  as  found 
by  the  jury  in  their  special  verdict,  which  was  as  follows: 

''  M.  That  prior  to  the  commencement  of  this  action  it  was 
agreed  by  and  between  the  plaintiff  and  E.  E.  Comstock  that  the 
latter  would  pay  to  the  plaintiff  the  sum  of  $200,  and  that  in  cod* 
sideration  thereof  plaintiff  would  not  sue  said  Comstock  for  the 
trespass  upon,  or  for  the  timber  taken  fropi,  the  premises  described 
in  the  complaint. 
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**  *  2.  That  it  was  not  understood  by  and  between  said  plaintiff 
and  Comstock,  at  the  time  of  making  said  agreement,  that  said 
sum  of  $200  compensated  or  satisfied  said  plaintiff  for  said  tres- 
pass, or  for  said  timber,  or  that  t200  was  the  amount  of  damages 
sustained  by  the  plaintiff  by  reason  of  the  trespass  or  value  of  the 
timber,  but  simply  that  for  the  payment  of  that  amount  by  Com- 
stock  the  plaintiff  a^^reed  not  to  look  to  or  prosecute  him  for  the 
balance  of  the  dam^es,  but  to  look  wholly  to  other  parties  there- 
for. 

''  '3<  That  at  the  time  of  said  agreement  it  was  understood  by 
both  said  plaintiff  and  said  Comstock,  that  the  plaintiff,  intended 
to  look  toother  parties  connected  with  said  trespass  for  the  balance 
df  his  damages,  over  and  above  the  amount  received  from  Com- 
stock. 

**^4,  That  Comstock  paid  said  sum  of  $200  to  the  plaintiff,  and 
he  received  the  same,  in  execution  of  said  contract. 

'* '  5.  That  at  the  time  of  making  the  above  arrangement  by 
plaintiff  with  Comstock,  the  extent  of  the  plaintiff's  damages  by 
reason  of  the  trespass  had  not  been  ascertained,  and  that  said 
damages  remained  then  unliquidated.' 

''The  jury  also  found  that  269,935  feet,  board  measure,  of  pine 
logs,  had  been  cut  and  removed  froni  the  plaintiff's  premises  by  the 
defendants  and  Comstock,  or  their  servants  or  employees;  and  that 
the  value  of  said  logs  so  cut  and  removed  by  defendants  was 
♦1,07^.64. 

''Upon  these  findings  both  parties  moved  for  judgment;  and 
the  court  ordered  judgment  in  favor  of  the  plaintiff  for  the  value 
of  the  timber  so  cut  and  removed,  less  the  sum  of  $200,  which 
the  respondent  had  received  from  Comstock  under  said  agreement. 
The  defendants  appeal ;  and  the  only  ground  of  error  alleged  or 
argued  in  this  court  is,  that  the  agreement  made  by  the  plaintiff 
with  Comstock,  a  joint  trespasser  with  the  appellants,  and  the 
receipt  of  the  $200  under  such  agreement,  is  a  bar  to  this  action.'* 

W.  H.  Webster^  for  appellants. 

Hastings  dt  Orwney  for  respondents. 

Taylok,  J.  The  proposition  of  the  learned  counsel  for  the  ap« 
pellants  is,  ''  that  a  release  or  discharge  of  one  of  several  joint 
trespassers  is  a  release  or  discharge  of  the  whole  trespass; "  and  he 
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^rgaeB  that  it  is  immateriad  what  the  form  of  the  agreement  is  be- 
tween the  parties,  so  long  as  it  is  sufficient  to  bar  the  right  of  the 
injured  party  from  thereafter  maintaining  an  action  for  snch  tres- 
pass against  the  party  with  whom  the  agreement  was  made ;  and 
that  an  agreement  not  to  prosecute  the  party  for  the  trespass,  made 
upon  a  sufficient  consideration,  is  equally  as  effectiTe  to  bar  snch 
action  against  him,  as  a  technical  release.  In  this  latter  proposi- 
tion we  think  the  learned  counsel  is  supported  by  the  great  weight 
of  authority.  Nearly  all  thb  authorities  hold,  that  although  an 
agreement  not  to  sue  one  or  more  of  several  joint  and  scTend  con* 
tractors  or  joint  wrong-doers,  made  upon  a  sufficient  consideration,  ia 
not  a  technical  release  or  discharge  of  the  debt  due  or  of  the  diikn- 
ages  sustained,  yet  to  ayoid  circuity  of  action,  the  party  with  whom 
the  agreement  has  been  made  may  set  it  up  as  a  bar  to  an  action 
brought  against  him  alone  for  snch  debt  or  damages.  Lacy  t.  iTjr- 
fwston^  2  Salk.  575;  1  Pars,  on  Gent.  28,  note  t,  and  eaaes  cited 

The  learned  counsel  for  the  respondent  contends,  that  in  order 
to  bar  an  action  for  a  trespass  against  all  of  seyeral  joint  wrong-doen^ 
by  an  agreement  made  between  the  injured  party  and  one  or  more  <A 
such  wrong-doers,  by  which  for  a  valuable  consideration  he  agieet 
not  to  prosecute  or  look  to  them  for  any  of  his  damages,  the  con- 
tract must  be  such  as  shows,  either  in  fact  or  in  law,  that  the  in- 
jured party  has  received  full  compensation  for  his  injury;  and  that 
when  the  contract,  whether  under  seal  or  otherwise,  shows  that  the 
compensation  which  he  receives  from  the  parties  whom  he  contacts 
not  to  prosecute  further,  or  whom  he  in  fact  discharges  from 
further  liability  to  him  for  damages,  was  not  intended  as  a  full 
compensation  for  his  injuries,  he  may  still  pursue  the  other  wrong- 
doers for  his  damages,  giving  them  the  benefit  of  the  sums  he  may 
have  received  of  those  who  have  purchased  their  peace.  In  the 
language  of  the  learned  counsel,  ''the  injured  party  is  entitled  to 
full  compensation  for  his  injuries,  and  to  but  one  compensation.'' 
When  therefore  the  injured  party  receives  a  full  compensation  in 
fact  from  one  of  two  or  more  joint  wrong-doers,  or  when  he  enters 
into  such  a  con  tract  with  one  that  the  law  raises  a  presumption  that 
he  has  received  such  full  compensation  from  him,  such  receipt  of 
compensation,  or  such  agreement,  is  a  bar  to  an  action  against  the 
other  wrong-doers.  To  bar  the  action  of  the  injured  party  it  mnst 
be  shown  either  that  he  has  received  full  compensation  for  his  injn- 
ries,  or  what  was  intended  as  a  full  compensiition,  or  that  he  has 
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released  one  or  more  of  the  wrong-doers  by  a  technical  release 
under  seal. 

When  a  technical  release  under  seal  is  given  by  the  injured  party 
to  one  of  several  joint  wrong-doers,  the  courts  have  quite  uniformly 
held  this  to  release  all,  and  that  it  is  a  good  bar  to  an  action  against 
those  not  named  in  the  release.  The  reason  of  this  rule  is  based 
upon  the  nature  of  the  release  under  seal.  The  release  being  under 
seal,  and  absolute,  its  meaning  cannot  be  controlled  by  parol  evi- 
dence, and  the  law  raises  a  conclusive  presumption  that  it  was 
given  in  full  satisfaction  in  fact  for  the  injury,  and  upon  a  sufTi- 
cient  consideration.  The  effect  of  this  technical  release  under  seal, 
and  the  legal  presumptions  which  arise  therefrom,  and  which  can- 
not be  controlled  by  any  parol  proofs,  is  well  illustrated  in  the  case 
of  Brofison  v.  Fitzhugh,  1  Hill,  185.  In  that  case  two  parties, 
conunon  carriers,  were  charged  by  the  plaintiff  with  negligence. 
Before  the  action  was  commenced,  the  defendant  Fitzhugh  had 
agreed  in  writing,  without  seal,  with  the  plaintiff,  **  in  consideration 
that  the  plaintiff  would  release  Throop,  the  other  defendant,  from 
all  liability  in  this  matter,  that  any  liability  which  he,  Fitzhugh, 
might  have  incurred,  or  was  subject  to  in  the  premises,  should  in 
no  respect  be  impaired  or  affected  by  the  release.'*  The  plaintiff 
thereupon  released  Throop,  and  as  is  evident  from  the  statement  of 
the  caae^  by  a  technical  release,  under  seal,  containing  no  reference 
in  it  to  the  agreement  made  with  Fitzhugh.  The  plaintiff  brought 
his  action  against  Throop  and  Fitzhugh,  and  the  process  was  served 
on  Fitzhugh  alone,  and  he  set  up  the  release  of  Throop  as  a  defense, 
and  the  court  held  the  release  a  bar  to  the  action  against  Fitzhugh. 
The  ground  of  the  decision  was  that  the  release  being  under  seal 
its  effect  was  a  question  of  law,  and  no  parol  evidence  could  be 
received  to  control  the  effect  which  the  law  gave  to  it.  Justice 
Bronson,  who  delivered  the  opinion  of  the  court,  says :  ''  The  deed, 
being  taken  most  strongly  against  the  releasor,  is  conclusive  evi- 
dence that  he  has  been  satisfied  for  the  wrong,  and  after  satisfac- 
tion, although  it  moved  from  only  one  of  the  tort-feasors,  no 
foundation  remains  for  an  aiction  against  any  one.  A  sufficient 
atonement  having  been  made  for  the  trespass,  the  wliole  matter  is 
at  an  end.     It  is  as  though  the  wrong  had  never  been  done." 

There  is  no  dispute  in  the  authorities  on  this  question.  All  hold 
that  a  technical  release  of  one  of  two  or  more  joint  wrong-doers^ 
under  seal,  discharges  them  all,  and  is  n  good  bar  to  an  action 
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against  any  or  all  of  them,  and  the  reason  of  the  role  is  aboie 
stated.  Upon  the  prodaction  of  the  release  the  law  conelnsivel/ 
presumes  that  the  injured  party  has  been  fully  satisfied  for  the 
wrong  done,  and  this  legal  presumption  cannot  be  changed  or  dis- 
proved by  any  parol  endence.  See  Cocks  v.  JVosA,  9  Bing.  341; 
Brooks  y.  Stuart,  9  A.  ft  R  854. 

It  is  insisted  by  the  counsel  for  the  respondent  that  when  tbe 
contract  which  is  set  up  as  a  release  of  one  of  several  joint  wrong- 
doers is  not  a  technical  release,  the  construction  of  which  is  fixed 
by  the  law,  then  the  intention  of  the  parties  is  to  govern;  and  if  it 
be  clear  that  there  was  no  intention  on  the  part  of  the  injured  per- 
son to  release  his  cause  of  action  against  all  the  wrong-doers,  and 
that  the  sum  received  was  not  in  fact  a  full  compensation  for  his 
injury,  nor  intended  to  be  such  by  tho  parties,  then  any  agreement 
of  the  injured  party  not  to  prosecute  ouo  m*  more  of  several  wrong- 
doers, in  consideration  of  the  payment  of  a  specified  sum  of  money, 
does  not  discharge  the  other  wrong-doers,  except  to  the  extent  of 
the  money  so  received.  In  other  words,  when  the  contract  is  not 
of  such  a  nature  that  the  law  deems  it  conclusive  evidence  that  the 
injured  person  has  been  satisfied  for  the  wrong,  then  it  becomes  a 
question  of  fact  for  the  court  or  jury  whether  what  he  has  received 
of  the  one  wrong-doer  was  received  in  full  satisfaction  of  his  wrong; 
and  if  it  appears  that  it  was  not  so  received,  it  is  only  pro  tanto  a 
bar  to  an  action  against  the  other  wrong-doers.  And  this  view  of  the 
case,  we  think,  is  sustained  by  the  great  weight  of  authority  in  all 
cases  where  the  amount  of  the  damages  is  the  subject  of  proof  and 
computation,  as  in  this  case,  though  there  is  some  conflict  in  those 
cases  where  the  damages  are  not  the  subject  of  proof  and  oompota- 
tion,  but  rest  mostly  in  the  discretion  of  the  jury,  as  in  cases  of 
assault  and  battery,  slander,  libel,  false  imprisonment  and  other 
actions  of  that  nature. 

It  is  probable  that  one  reason  why  the  rule  above  stated  has  not 
been  so  universally  adopted  by  the  courts  in  the  class  of  actions 
above  named  is  that  in  such  cases  the  real  amount  of  injury  which 
the  plaintiff  has  sustained  is  so  much  a  matter  of  uncertainty  that  it 
would  be  very  difficult  to  tell  before  a  verdict  was  obtained  what  they 
were,  and  any  sum  received  from  one  of  the  wrong-doers  to  boy  his 
peace  might  well  be  considered  a  full  compensation  for  the  injuy 
sustained.  In  cases  where  there  is  no  technical  release  and  dis- 
charge of  one  of  several  joint  wrong-doers,  whether  the  receipt  of 


AUGUST  TEKM,   1B80.  83& 

ElliB  T.  E0aon. 

money  from  one,  accompanied  with  an  agreement  not  to  proseoate 
him  for  the  wrong,  is  a  discharge  of  the  other  wrong-doers,  depend" 
upon  the  question  whether  such  money  was  received  us  an  accord 
and  satisfaction  for  the  whole  injury.  If  it  was,  then  all  are  dis- 
charged; if  it  was  not,  but  only  as  a  part  satisfaction,  then  it  is 
a  dischurge  of  the  others  only  pro  tanto.  A  court  or  jury  would 
more  readily  infer  that  a  receipt  of  $200  from  a  party  who  had 
assaulted  and  beaten  another,  by  the  party  injured,  was  intended 
as  a  satisfaction  for  the  whole  injury  done,  than  if  the  same  sum  of 
money  had  been  received  by  the  injured  party  of  one  of  two  or  more 
persons  who  had  tortiously  converted  a  thousand  bushels  of  wheat 
worth  tl^OOO.  See  Brown  v.  Cambridge,  3  Allen,  475;  Stone  v. 
Dickinson,  5  id.  29.  The  distinction  made  by  the  courts  between 
the  class  of  cases  above  mentioned,  where  there  is  no  fixed  legal 
measure  of  damages,  and  those  where  there  is  a  fixed  legal  measure, 
is  considered  and  commented  upon  in  the  following  cases:  McOriU 
lis  V.  Sawes,  38  Me.  568;  Qilpairich  v.  Hunter,  24  id.  18;  East- 
man  v.  Grant,  34  Vt  390;  Ellis  v.  Bitzer,  2  Ohio,  295;  Knioier- 
backer  v.  Colver,  8  Cow.  111. 

In  the  case  of  Eastfnan  v.  Orant,  supra,  which  was  an  action 
for  assault  and  battery,  in  commenting  upon  the  effect  which  must 
be  given  to  the  contract  made  with  two  of  the  joint  wrong-doers, 
by  which,  in  consideration  of  $100  paid  by  each,  the  plaintiff  agreed 
not  to  prosecute  them,  and  to  save  them  harmless  from  all  liability 
to  the  plaintiff  for  all  damages  sustained  by  reason  of  the  assault 
and  battery,  the  court  says:  '^The  plaintiff's  claim  rests  solely  in 
damages.  There  was  no  criterion  by  which  the  amount  could  be 
definitely  determined.  It  was  a  matter  of  mere  estimation,  based 
on  opinion  and  judgment,  not  of  computation  based  on  any  fixed 
data.  If  the  question  were  submitted  to  a  jury,  they  could  deter- 
mine it  only  by  estimation.  Here  the  plaintiff  and  the  Bo  wens 
got  togetlier  and  determined  the  matter  for  themselves.  They  esti- 
mated the  damages  and  fixed  the  amount  of  the  plaintiff's  claim 
against  them,  and  they  paid  it  and  were  discharged.  *  *  *  There 
is  nothing  in  the  case  to  indicate  that  the  amount  paid  was  not  the 
fall  amount  of  the  damages,  and  the  extent  of  the  plaintiff's  claim 
on  them.  If  the  plaintiff  had  brought  his  action  against  the  Bow- 
ens  and  had  recovered  $200  damages,  and  they  had  paid  the  judg- 
menty  that  clearly  would  have  discharged  all.  If  these  parties  agree 
upon  the  amount  without  the  intervention  of  a  court  or  jury,  and 
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the  amount  is  paid,  the  effect,  we  apprehend^  most  be  the 
The  plaiutifTs  claim  is  the  same  against  all  the  parties  engaged  in 
the  trespass.  He  may  pursue  them  jointly  or  seTerally  to  enforoe 
it,  but  when  that  claim  is  once  paid  it  is  cancelled  as  to  all  the 
parties.** 

It  will  be  seen,  from  the  opinion  of  the  court  in  this  case,  that 
the  reason  for  holding  that  the  settleqient  by  the  two  joint  wrong- 
doers was  a  bar  to  the  action  against  the  others,  was  put  upon  the 
ground  that  the  evidence  showed  that  the  plaintiffs  had  received 
from  the  two  what  was  agreed  upon  between  the  parties  to  be  a  full 
compensation  for  the  injury  the  plaintiff  had  sustained  by  the 
assault  and  battery,  and  not  solely  upon  the  ground  that  the  plaint- 
iff had  agreed  not  to  prosecute  these  parties  further  for  such 
injury.  The  rule  gOTerning  in  actions  of  tort  is  briefly  stated  by 
Judge  CoOLET  in  his  work  on  Torts,  139:  ''The  bar  arises  not 
from  any  particular  form  that  the  proceedings  assume,  bat  from 
the  fact  that  the  injured  party  has  actually  received  satisfaction, 
or  what  in  law  was  deemed  equivalent.*'  Story  on  Contracts,  §997, 
says:  ''A  parol  release  to  one  of  several  joint  obligors  will  never 
operate  as  a  complete  discharge  of  the  others  unless  the  debt  be 
fully  satisfied  by  him.  If  it  be  partially  satisfied,  it  mnj pro  tanio 
be  pleaded  in  discharge  of  the  others.*'  The  courts  have  uniformly 
applied  the  same  rule  to  actions  of  tort 

Robertson,  0.  J.,  in  Matthews  y.  Chicopee  Mfy.  Co.,  3Bobt^  713, 
says:  ''The  sole  ground  of  the  effect  of  a  release  of  one  of  several 
joint  contractors  or  wrong-doers,  iu  discharging  all,  is  that  it  was 
in  presumption  of  law  a  satisfaction;  and  whenever  a  release  was 
in  such  form,  or  accompanied  by  such  restrictions,  as  to  repel  such 
presumption,  it  did  not  necessarily  d{|9charge  all." 

Parsons,  in  his  work  on  Contracts,  vol.  1,  p.  29  (6th  ed.),  says : 
"If  an  action  be  brought  against  many,  and  to  this  an  accord  and 
satisfaction  by  one  be  pleaded  in  bar,  it  must  be  complete,  covering 
the  whole  ground,  and  fully  executed.  It  is  not  enough  if  it  be  in 
effect  only  a  settlement  with  one  of  the  defendants  for  bis  share  of 
the  damages  ;  nor  would  it  be.  enough  if  it  were  only  this  in  fael, 
although  in  form  an  accord  and  satisfaction  of  the  whole." 

Justice  Miller,  in  the  case  of  Lovcjoy  v.  Murray,  3  WalL  1-17, 
says  :  "  When  the  plaintiff  has  accepted  satisfaction  in  full  for  the 
injury  done  him,  from  whatever  source  it  may  come,  he  is  so  far 
affected  in  equity  and  good  conscience  that  the  law  will  not  permit 
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him  to  recover  again  for  the  same  damages.  But  it  is  not  easy  to 
see  how  he  is  so  affected  until  he  has  received  full  satisfaction,  or 
that  which  the  law  must  consider  as  such.'' 

It  is  not  claimed  by  the  learned  counsel  for  the  appellants  that 
the  contract  made  between  the  plaintiff  and  Gomstock  shows  that 
the  plaintiff  received  the  $200  as  satisfaction  in  full  for  his  dam- 
ages, or  that  it  was  understood  between  the  parties  that  the  f  200 
was  a  Jul]  compensation  therefor,  or  that  the  plaintiff  intended  to 
relinquish  his  right  to  claim  further  compensation  and  damages 
from  the  defendants  for  his  injury.  The  finding  of  the  jury  is 
express  that  it  was  understood  at  the  time  that  the  plaintiff  intended 
to  look  to  the  defendants  for  tho  balance  of  his  damages  over  the 
$200  receiyed  of  Gomstock,  : 

Bat  it  is  insisted  by  the  counsel  for  the  appellants  that  because 
the  plaintiff  bound  himself,  by  a  valid  contract,  not  to  prosecute 
Comstockfor  the  trespass,  he  was  discharged  from  all  further  lia- 
bility to  the  plaintiff  on  account  of  such  trespass,  and  the  other 
wrong-doers  were  also  discharged,  notwithstanding  it  was  not  so 
agreed  or  intended  by  the  parties.  It  is  possible  that  this  rule 
mipflit  apply  to  a  case  of  two  or  more  persons  who  were  jointly  and 
not  severally  bound  by  contract.  If,  in  such  case,  the  person  to 
whom  the  parties  were  jointly  bound  should  make  a  contract  upon 
sufficient  consideration,  by  which  he  discharged  one,  no .  action 
could  be  maintained  against  the  other  joint  contractors,  because 
the  rules  of  practice  in  such  cases  require  that  all  the  joint  con- 
tractors shall  be  sued  together,  and  the  other  parties  may  insist 
upon  such  joinder  of  parties.  If  therefore  one  of  the  joint  con- 
tractors has  been  discharged  from  further  liability  by  the  plaintiff, 
so  that  the  joint  action  cannot  be  maintained  against  him,  it  must 
fail  as  to  alL  Bmoen  v.  Hastings,  47  Wis.  236.  In  such  cases  how- 
ever when  it  is  apparent  that  it  was  not  the  intention  of  the  par- 
ties to  discharge  or  satisfy  the  debt  or  claim,  but  only  to  relieve 
one  party  from  all  liability  to  pay  the  same,  the  courts  have  usually 
avoided  the  difficulty  by  construing  such  contract  as  a  simple  con- 
tract not  to  sue  the  party  discharged,  and  permit  the  action  to  pro- 
ceed against  all  the  parties  notwithstanding  the  contract,  leaving 
ihe  discharged  party  to  his  action  against  the  plaintiff  for  any 
damage  he  may  sustain  by  reason  of  his  being  sued  contrary  to  the 
conditions  of  such  contract.  Line  v.  Nelson,  38  N.  J.  Law,  358  ; 
Solly  V.  Forbes,  2   Brod.  A   Bing.  38  (6  E.  G.   L.  11)  ;   Co^ich  v. 


838  WISCONSIN, 

ElliB  y.  Eoaon. 

Mills,  21  Wend.  424;  Price  v.  Barker,  1  Jurist  (N.  S.),  775; 
Dean  t.  Newhall,  8  T.  R.  168.  Admitting  that  the  rule 
contended  for  by  the  learned  connsel  for  the  appellants  woald 
apply  to  the  case  of  joint  contractors,  it  could  have  no  application 
10  joint  wrong-doers,  who  are  always  held  liable  to  the-injorod 
party  seyerally  as  well  as  jointly. 

The  contract  set  up  in  this  case  shows  that  the  plaintiff  did  not 
reoeive  the  $200  from  Comstock  in  satisfaction  or  as  full  compensa* 
tion  for  the  injury  he  had  sustained  by  the  trespass,  and  Uiatit 
was  not  the  intention  to  release  the  other  joint  trespassers  from 
liability  for  the  trespass.  The  plaintiff's  agreement  not  to  sue 
Comstock  for  the  trespass,  under  the  circumstances  disclosed  by 
the  evidence  in  this  case,  does  not  therefore  discharge  the  other 
joint  trespassers  except  pro  tanio.  The  court  below  properly  ren* 
dered  judgment  in  favor  of  the  plaintiff  for  the  damages  he  bad 
sustained  by  reason  of  the  trespass,  less  t!ie  sum  of  t200  received 
of  Comstock.  This  rule  is,  we  think,  supported  by  the  great 
weight  of  authority,  as  will  be  seen  by  an  examination  of  the  largo 
number  of  authorities  cited  by  the  learned  counsel  for  the  respond* 
ents.  The  following  cases  fully  sustain  the  position  stated:  Snom 
V.  Chandler,  10  N.  H.  92;  McCriiUs  v.  Hawes,  38  Me.  568;  Spei^ 
cer  V.  WiUiamSy  2  Vt.  209 ;  Ohamberlin  v.  Murphy,  41  id.  110; 
Sloan  v.  Herrichy  49  id.  3*28 ;  Matthews  v.  Ohioopee  Co.,  3  Bobt  712; 
Bloss  V.  Plymale,  3  W.  Va.  393;  Shaw  v.  Pratt,  22  Pick,  307;  Pond 
V.  Williams,  1  Gray,  630-G36;  Bank  v.  Messenger,  9  Cow.  37;  Lvne 
V.  Nelson,  38  N.  J.  L.  368;  JrtnVw  v.  MtUank,  15  Abb.  Pr.  (N.  S.) 
378;  Solly  v.  Forbes,  G  Eng.  Com.  Law,  1 1 ;  Thompson  v.  Lack,  54 
id.  551 ;  BankY.  Curtiss,  37  Barb.  319-20;  Ountherw  L^  45  Md- 
60-07;  s.  c,  '24  Am.  Rep.  504. 

Mauy  other  cases  will  be  found  in  the  books  holding  the  ssma 
doctrine,  and  so  far  as  we  have  been  able  to  find  there  are  very  few 
which  hold  the  contrary  doctrine.  Nearly  all  the  cases  in  which  it 
has  been  held  that  an  agreement  by  the  injured  party  discharging 
one  or  more  of  several  joint  trespassers  was  a  discharge  of  all,  pro- 
ceed upon  the  ground  that  the  contract  evidencing  the  discharge 
showed  that  the  plaintiff  had  received  a  full  compensation  and  sat- 
isfaction for  all  his  injuries  from  the  person  discharged.  The  esse 
of  Ounther  v.  Lee,  last  above  cited,  proceeds  upon  this  distinctioo. 
In  that  case  one  of  the  joint  wrong-doers  had  been  released  under 
seal,  with  a  reservation  that  the  release  should  not  prejudice  the 
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plaintifPs  right  to  proceed  against  the  other  wrong-doers  for  dam- 
ages claimed  by  the  plaintiff.  The  court  ^^ys:  ''Here  the  release 
o^pre68cs  a  consideration  on  its  iace  which  was  received  in  fall  sat- 
isfaction of  the  wrong  complained  of ;  '^  and  then  holds  the  proviso 
in  the  release  void,  as  repugnant  to  the  legal  effect  and  operation  of 
the  release  itself. 

As  was  insisted  by  the  learned  counsel  for  the  respondent,  with 
great  clearness  and  ability,  there  js  no  hardship  in  this  rule.  Certainly 
the  receipt  of  a  partial  satisfaction  from  one  of  two  joint  tort-fea- 
sors is  no  injury  to  the  other  who  is  afterward  sued  for  the  trespass. 
On  the  other  hand,  it  is  to  his  benefit,  as  he  has  the  advantage  of 
what  was  paid  by  his  associate  in  the  wrong  reducing  the  judg- 
ment against  him.  The  party  injured  is  under  no  duty  to  the 
joint  wrong-doer  to  proceed  at  all  against  his  associate,  and  his 
refusal  to  proceed  against  him  is  no  ground  of  defense.  As  it  is 
wholly  optional  with  the  injured  party  to  proceed  against  one  of 
two  joint  wrong-doers  for  the  whole  of  his  damages,  there  is  no 
equity  in  holding  that  because  he  has  received  a  part  satisfaction 
for  his  injury  from  the  one  not  proceeded  against,  upon  an  agree- 
ment not  to  sue  him  for  the  wrong,  the  other  may  set  up  such 
receipt  as  a  complete  defense  to  the  action.  He  is  benefited  and 
not  injured  by  such  proceeding.  Again,  suppose  the  injured  party 
has  obtained  judgment  against  two  wrong-doers;  he  is  under  no 
obligation  to  collect  the  damages  equally  of  both;  and  if  he  should 
direct  the  execution  to  be  levied  and  collected  out  of  the  property 
of  one,  he  would  have  no  redress,  and  no  power  to  compel  his  co- 
defendant  to  contribute;  or  if  the  plaintiff  in  such  case  should 
direct  the  execution  to  be  collected  in  part  only  out  of  the  property 
of  each,  neither  would  have  any  right  to  control  the  amount  which 
fihould  be  so  collected  of  the  other.  And  certainly  such  discretion 
could  not  be  set  up  as  a  bar  by  either  to  the  collection  of  the  part 
directed  to  be  collected  of  Ins  property. 

The  defendants  suffered  no  damage  in  consequence  of  the  con- 
tract made  between  the  plaintiff  and  Gomstock.  The  plaintiff  is 
not  therefore  affected  by  any  equity  in  favor  of  the  defendants.  As 
no  technical  release  was  given  to  the  joint  wrong-door,  and  the  con- 
tract {jroved  clearly  shows  that  the  plaintiff  did  not  receive  the 
$200  in  satisfaction  of,  or  as  full  compensation  for,  his  injury,  there 
was  no  defense  to  the  plaintiff's  action  except  as  to  the  $200  re- 
ceived, and  of  this  the  defendants  had  the  benefit 
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Chicago  and  K.  W.  Bailwaj  Oompanj  v.  Town  of  Ooonto. 

fiors  of  tho  county  of  OcoDto,  attaching  these  lands  to  and  making 
them  a  part  of  the  town  of  Oconto,  are  void,  beoause  tliey  are  left 
by  such  Qrders  in  a  body  of  lands  separated  and  detached,  and  not 
contiguous  to  the  main  body  of  lands  in  said  town,  in  yiolatibn  of 
the  Cronstitution,  which  it  is  claimed  requires  tmvns  to  be  composed 
and  constituted  of  contiguous  territory  only. 
-  There  was  some  question  on  tho  argument  whether  the  orders  of 
the  board  of  supervisors  of  Oconto  county ,  organizing  and  chang- 
ing tbe -boundaries  of  the  town  of  Oconto,  in  fact  left  these  bodies 
of  land  BO  detached ;  but  by  an  inspection  of  the  orders  it  is  ap; 
parent  that  they  are  so4etached«  The  order  of  the  board  of  Novem-' 
ber  15, 1876,  it  is'coj&ceded,  made  the  town  consist  of  two  detached 
bodies  of  luuds>  in  the  smaller  body  of  which  the  lands  of  the  appeU 
lant  ill  question  W6i«  situiited,  and  the  two  bodies  separated  by  the 
distance  of  nearly  twenty  miles  of  intermediate  territory.  By  the 
order  of  March,  15^  1877,  certain  lands,  a  part  of  and  contiguous 
to  the  larger  body,  and  in  the  direction  of  the  lands  in  questioti^ 
were  tietached  from  the  town  of  Oconto,  and  added  to  and  made  a 
part  of  the  towiis  of  Peshtigo  and  Marinette.-  By  the  order  ol 
Jaotiary  12, 1878,  certain  lands  lying  contiguous  to  the  lands  so 
dotachcd  wore  added  to  and  made  a  part  of  the  town  of  Oconto; 
but  this  order  failed  to  embrace  the  lands  so  detached^  and  they 
were  still  left  in  those  two  other  townd.  These  orders  then  taken 
together,  still  leave  the  two  bodies  d^taclied,  but  not  by  so  great  a 
distande.  It  was  unquestionably  intended  by  the  last  order  to  cure 
this  defect  in  the  first  one,  and  connect  the  two  bodies  together, 
but  by  this  omission  the  town  still  remains  subject  to  the  objec- 
tion of  consisting  of  two  detached  bodies  of  territory,  the  same  as 
by  the  first  order. 

We  shall  not  follow  the  very  able  arguments  of  the  learned  coun- 
sel of  the  appellant,  urging  many  and  weighty  reasons  of  public 
policy,  why,  if  possible,  tho  Constitution  should  be  so  construed  as 
to  require  a  town  to  be  composed  only  of  contiguous  territory,  and 
reasons  based  Upon  the  constitutional  rule  of  uniformity  of  town 
government  and  of  taxation.  We  shall  pass  directly  and  confine 
ourselves  strictly  to  the  consideration  of  the  true  meaning  and 
proper  construction  of  the  term  ^^town,"  as  used  in  the  Constitu- 
tion, with  reference  only  to  the  defect  in  tho  organization  or  in  the 
changing  of  the  boundaries  of  the  town  of  Oconto,  here  urged  as 
making  the  orders  of  the  board  of  supervisors  void.  There  are  few, 
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if  there  ajre  aa;,  decisions  of  courts  haviug  a  Ueariugapou  ihii 
questioQ,  directly  or  remotely ;  and  it  must  therefore  be  treated  w 
an  orginal  one,  and  determined  somewhat  arbitrarily. 

The  Tord  "  town,"  philologioally  considered,  is  a  change  in  the 
orthography  and  pronnnoiation  of  the  Anglo-Saxon  word  "  tun," 
from  the  ?erh  "  tyan,"  meaning  to  "  inclose,"  and  "  /«»  "  therefore 
ineand  an  inclosare.  It  was  used  to  denote  a  (garden  inclosed  by  a 
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Oiieago  and  N.  W.  Bailwajr  CompaDjr  v.  Town  of  Oconto. 

Eowler,  10-20.  It  can  be  seen  that  in  the  very  nature  and  asea 
such  a  local  government  the  town  mnst  he,Jirst,  of  limited  terri 
rial  extent;  second,  of  compact  and  contiguous  territory;  third, 
boundary  must  be  clearly  defined  and  continuous ;  and  fourth 
should  embrace  within  its  government  only  those  having  a  unity 
similarity  of  interests.  In  New  England,  towns  having  been  thef 
local  civil  governments  and  antecedent  to  the  formation  of  count! 
the  counties  were  made  by  a  consolidation  of  its  towns.  In 
western  States,  however,  when  an  organic  law  is  first  made  for 
government  of  the  whole  territory,  or  a  Constitution  is  formed 
the  whole  State,  counties  are  formed  first,  and  towns  within  th 
afterward  ;  but  the  original  idea  and  meaning  of  the  town  rem 
the  same,  and  that  is, '^ a  subdivision  of  a  county,"  as  defined 
Johnson^s  New  Universal  Encyclopedia,  and  '^subdivision  o 
county  as  a  parish  is  a  part  or  subdivision  of  a  diocese.'*  ^^  In  p 
alar  usage  in  America  the  whole  territory  within  certain  limi 
Imperial  Dictionary. 

Webster  defines  town  as  '^an  inclosure,"  ''the  whole  terri t< 
within  certain  limits,"  and  the  word  "  parish  "  as  "a  district  of  cert 
limits,  which  cannot  be  altered  without  lega]  enactment,"  and 
word  ''district"  as  "a  defined  portion  of  the  State." 

In  Abbott's  Law  Dictionary  it  is  defined  "  a  walled  place  or  I 
ough."  Finch,  80.  *' Townships  are  incorporated  not  as  ci 
and  villages  are,  for  their  own  benefit  and  by  their  assent,  but  1 
counties,  as  mere  civil  divisions  of  the  State."  Waltham  v.  Kem^ 
55  111.  346.  "The  several  towns  of  this  State  are  corporations 
certain  very  limited  purposes,  *  *  *  for  the  conservation 
highways  ♦  *  *  relief  of  the  poor,  *  *  *  the  assessm 
and  collection  of  taxes,  etc.  The  several  towns  are  politi 
divisions,  organized  for  the  convenient  exercise  of  portions  of 
political  power  of  the  State."  Lorillard  v.  Town  of  Monroe,  11 
Y.  392.  All  of  these  terms  defining  "  town  "  are  strongly  expn 
ive  of  compactness,  adjacenoy  and  contiguity,  such  as  "inc 
lire,"  "whole  t-erritory  within  certain  limits,"  "defined  portion 
the  State,"  and  "  a  subdivision  of  a  county."  A  town,  in  its  ns 
and  uses,  conveys  the  very  idea  of  locality,  vicinity,  vicinage  i 
convenience.  A  town  is  a  subdivision,  in  the  singular;  not  s 
divisions,  or  many  subdivisions,  in  the  plural.  Aside  from  tl 
definitions,  all  of  which  appear  to  be  conclusive  of  the  questi 
there  is  much  force  in  the  general  and  almost  invariable  uR;is:e. 


Ubloigii  and  ft.  ^^ .  HulwA;  Coinpttay  v.  Tawa  of  UcunUi. 

this  conntry  at  least,  id  the  organization  of  towns  aud  cuunUvd,  m 
in  precincts,  districts,  cities  and  villages,  in  forming  them  «r  ad- 
jacent and  oontignous  territory.  If  there  had  been  many  insuiuces, 
and  I  might  say  any,  of  the  organization  of  a  town  coustitutcd  of 
separate,  detached  and  remote  bodies  of  territory,  the  evils  would 
have  been  so  manifest  and  numerous  that  cases  of  complaint 
would  have  found  their  way  into  the  courts  and  reports;  bnt  by 
considerable  searching  I  have  been  unable  to  find  a  single  case 
directly  involving  this  question. 

To  80  construe  the  Oonstitatiou  as  to  antborize  the  board  of 
snpervisors  of  a  county  to  organize  or  change  the  bonudaries  or  a 
town  so  that  it  would  be  composed  of  a  separate,  detached  and  non- 
contiguous territory,  would  most  unquestionably  restrict  the  sove- 
Teign  power  of  the  legislatui-e  iu  the  organization  of  assembly 
districts  "consisting  of  contiguous  territory,  and  bounded  by 
county,  precinct,  town  or  ward  lines."     Article  4,  g  4,  Const    The 
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State  V.  Glaas. 

"Without  determining  whether  the  annexation  of  territoiy  to  an  exititini;  TiUage 
eontlgiuMu  to  or  joining  it,  and  in  which  the  existing  ooiporatlon  has  no  interest,  thei 
sabjecting  such  separate  territory  to  the  payment  of  Tillage  taxes,  is  directly  or  indlre 
a  Tiolation  of  section  1,  art.  Vin  of  the  Constitution,  which  provides  that '  the  rule  of ' 
acloa  shall  be  uniform,  and  taxes  shall  be  levied  upon  such  property  as  the  legislal 
shall  prescribe,*  we  think  there  is  great  force  in  the  proposition  stated  by  Judge  Cooi 
in  his  work  on  Constutional  Limitations,  604,  that  *  the  legislature  cannot  arbitrarily  incl 
within  the  limits  of  a  village,  borough  or  dty,  property  and  persons  not  properly  cha 
able  with  its  burdens,  and  for  the  sole  purpose  of  increasbig  the  corporate  revenues  by 
exaction  of  taxee^*  And  we  hold  that  where  the  territoiy  so  attempted  to  be  include 
a  village  is  not  adjacent  or  contiguous  thereto,  and  the  vfllage  has  no  interest  therein 
village,  its  annexation  for  the  mere  purpose  of  increasing  the  corporate  revenues  by 
exaction  of  taxes  is  an  abuse  and  violation  of  that  provision  of  section  8,  art.  XI  of 
Constitution,  which  provides  that  Mt  shall  be  the  duty  of  the  l^slature,  and  they 
hereby  empowered,  to  provide  for  the  organization  of  cities  and  incorporated  villas 
Hie  idea  of  a  dty  or  village  implies  an  assemblage  of  inhabitants  living  in  the  viciult 
each  other  and  not  separated  by  any  other  intervening  dvil  division  of  the  State.  W 
not  by  this  decision  intend  to  set  bounds  to  the  discretion  of  the  legislature  in  fixing 
boundaries  of  a  village,  so  long  as  the  territory  of  which  it  is  composed  is  adjaoeD 
contlgaous,  nor  to  intimate  that  the  legislature  may  not  incorporate  as  one  village  tv 
more  assemblages  of  inhabitants  living  at  some  distance  from  each  other,  with  spac< 
uninhabited  lands  intervening,  when  such  intervening  spaces  are  also  included  in  f 
village,  but  that  a  village  cannot  be  incorporated  containing  two  or  more  tracts  of  terri 
not  contiguous  or  adjoining,  and  separated  by  some  other  dvil  subdivision  of  the  8i 
and  especially  that  an  uninhabited  and  separate  tract  of  country  cannot  be  annexed  1 
made  a  part  of  an  incorporated  village.  If  by  an  act  of  the  legislature  a  tract  of  cou 
not  Inhabited,  and  not  adjoining  a  village,  can  be  nuide  a  part  of  such  village,  then  it  W' 
seem  to  follow  that  by  another  act  of  the  legislature  the  inhabited  part  of  such  vU 
might  be  separated  therefrom,  and  we  should  have  the  anomalous  thing  of  a  village  v 
out  Inhabitants,  and  composed  simply  of  a  tract  of  territory,  which  would  be  an  absun 

**  Although  the  other  members  of  this  court  do  not  concur,  I  am  not  prepared  t€ 
that  there  are  no  circumstances  under  which  a  tract  of  country  separated  from  an  in 
porated  city  or  village  can  be  made  a  part  thereof.  Probably  the  legislature  would  1 
the  power  to  make  a  tract  of  land  used  as  a  cemetery,  a  public  park,  water-works,  a  i 
house  or  other  charitable  institution,  by  the  inhabitants  of  a  dty  or  village,  a  part  of  i 
dty  or  vfllage,  although  such  cemetery,  etc ,  were  separated  therefrom.  The  intc 
which  the  inhabitants  of  the  city  or  village  have  in  the  tract  of  land,  in  such  cases,  m 
render  It  proper  to  subject  it  to  the  government  of  the  city  or  village  using  the  si 
These  cases  and  similar  ones  might  be  exceptions  to  the  general  rule  above  stated. 
unnecessary  to  discuss  this  point  further,  as  the  first  point  disposes  of  the  case  in  fav< 
the  appellant,  and  because  a  like  question  applicable  to  towns  is  dedded  by  this  cou 
the  case  of  C.  A  N.  W,  R^y  Co.  v.  Tmxm  of  Oconto,  antCt  189 ;  and  the  opinion  in  that 
is  referred  to  for  other  reasons,  stated  at  length,  which  control  the  opinion  of  the  c 
upon  this  point  in  this  case." 


State  v.  Glass. 

(60  Wis.  8ia.) 

Criminal  law  —  evidence — preliminary  examination  of  prieoner. 

Under  a  Btatnte  which  permits  the  defendant  in  a  criminal  proceeding  to  1 
wltnefli  in  his  own  behalf,  at  his  own  request,  but  not  otherwise,  and  ' 
▼ides  that  his  omission  or  refusal  to  tes^fy  shall  create  no  presnmp 
agidnst  him,  th*e  State  may  pat  In  eyidenoe  his  own  testimony  voiunta 
given  on  his  preliminary  examination. 


8ute  V.  Olaat. 
/CONVICTION  of  manslaughter.     The  opinion  states  the  point 

Iludd  i£  Wigmaa,  tor  defendant, 
Attorney-QaTieral  and  H.  0.  fitirtAUd,  for  State. 

Lton,  J.  The  following  questions,  arising  npon  the  ezceptioiu, 
are  submitted  in  the  report  of  the  Circait  judge  for  the  decision 
of  this  court:  "  Shonld  a  new  trial  haye  been  granted  —  First,  b5- 
icause  of  the  omission,  against  objection  and  exception,  of  the  tes- 
timony or  evidence  of  what  defendant  had  admitted  or  said  ander 
•oath,  and  while  under  arrest,  charged  with  the  crime  alleged  in  the 
information?  Second  [for  error],  in  allowing  and  permitting, 
-against  objection  and  under  protest,  the  calling  of  the  defendant 
to  the  witness  stand,  after  he  hod  once  been  examined  and  dis- 
missed? Third,  was  it  error  to  submit  written  forms  of  a  vprdict 
to  a  jury  in  cases  of  this  nature?"  These  questions  will  be  con- 
sidered and  determined  in  their  order. 

1.  In  Dickeraon  t.  Stale,  48  Wis.  288,  Dickerson  and  Mrs.  Mack 
were  under  arrest,  chartred  with  the  mnrder  of  Oeoree  Mack.  On 
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Bejer  V.  Beyer. 

By  thb  Couki.  It  will  be  certified  to  tbe  Circuit  Court  lh»t 
eHch  of  the  questiona  submitted  to  this  coart  Is  reaoWed  ic  tbe 
negative,  and  all  the  exceptions  appearing  in  the  report  are  over- 
mled;  a£d  that  court  is  advised  to  pronooaoe  judgment  parsoanb 
to  the  verdict  of  the  jnr;. 


Bbtbb  t.  Bbtxb. 

(BOWIa.  Bi.) 
—  diporee — tingle  act  ofer^aU^,  Wia^  ground  fur. 


Tlie  ftctoal  coroinlBriDa  of  a  alogle  act  of  cmel  uid  Inhninmii  ti 

puiied  by  otreamBtMieM  IndleatlDgaprobkbtlltjof  b  ntpetitftai  of  rfmilai 
eondnet,  will  wamuit  t,  divorce. 

ACTION  for  divorce.    The  opinion  states  the  facts,    l^e  plaintiA 
had  judgment  below. 

Coleman  £  Spmtce  for  appellant 

Edward  S.  Bragg  for  respondent. 

GoLE,  J.     The  plaintiff  places  her  right  to  a  divorce  from  tbr 
boud   of  matrimony,  in  her  complaint,  upon  two  grounds;  fird, 
the    nets   of  adultery    therein   charged^   teeond,  the    cmel   and 
inhuman  treatment  of  her  by  the  defendant.     The  Circuit  Court 
fonnd  that  the  plaintiff  was  entitled   to  a  divorce   upon  both 
grounds.     In  respect  to  the  second  ground  the  court  found  that 
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McKesaon  v.  Stanton. 


aud  violence,  preceded  by  deliberate  iusult  and  abase,  have  been 
ouce  wantonly  and  without  provocation  used,  the  wife  can  hardly 
bi'  considered  safe/'  Poor  v.  Poor,  8  N.  H.  307-316.  The  defend- 
ant, as  we  feel  warranted  in  assuming,  committed  an  act  of  vio- 
lence which  rendered  cohabitation  unsafe,  and  which  there  was 
every  reason  to  suppose  he  might  repeat  if  his  wife  continued 
longer  to  live  with  him.  We  think  this  makes  out  a  case  of  oruelty 
within  the  statute.  Johnson  v.  Johnson,  4  Wis.  135 ;  PMar  v. 
Pillar,  22  id.  658.  We  do  not  intend  however  to  discuss  the  tes- 
timony, but  merely  to  state  that  after  a  careful  examination  of  it 
we  agree  fully  with  the  Circuit  Court  in  the  conclusion  that  it  shows 
that  the  defendant  has  been  guilty  of  such  acta  of  personal  violence 
toward  his  wife  as  to  justify  a  divorce  on  the  ground  of  craelty. 
The  interesting  questions  arising  on  the  other  branch  of  the  case, 
which  were  so  fully  discussed,  will  not  be  considered.  Tliey  an 
purposely  left  open  for  further  examination  and  discussion  as  tbey 
may  arise.  We  affirm  the  judgment  of  divorce  on  the  ground  of 
cruelty  alone. 

Judjfmeni  ojfirmttL 


McKssBON  Y.  Stantok. 

(sowta.a9r.) 

Marriage — w^i^»  tUUtUory  power  to  eorwey  her  realmt^te. 

A  Btatote  giving  a  manried  woman  power  to  oonvej  her  real  estate  as  if  «a* 
married,  enables  a  woman,  married  at  the  time  of  the  enactment  of  thai 
ate,  to  oenvej  saeh  property  acquired  before  as  well  as  after  the 
withoat  thH  Joining  of  the  husband  in  the  conveyance. 

EJECTMENT.    The  opinion  states  the  point    The  defendant 
had  judgment  below. 

e/l   f,  A  C.  Quarles,  for  appellant. 

S.  B.  Van  Bushirk  and  8.  U.  Pinney,  for  respondents. 

Tatlob,  J.  The  only  questions  discussed  by  the  learned  oonn- 
sel  upon  this  appeal  are,  first,  whether  the  deed  executed  by  Mercy 
Carson  to  Elizabeth  Eggleston,  in  1846,  was  void,  her  husband  not 


one  else,  by  declaritig  tliat  a  married  woman  shall  have  and  hold 
her  sole  and  separate  property  as  if  she  were  a  single  female.  It  is 
clearly  an  incident  of  the  ownership  with  which  the  wife  is  thns 
clothed  by  the  statute,  that  she  should  have  the  power  to  make 
what  disposition  of  her  property  she  pleases ;  to  sell  or  exchange 
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HEUGI0U8  SOCIETY. 
Ofca  viiM  —  «xflimloa.}    A  aodetjr  \B.toipoitMi  tot  ndlghms  wonhip  ha* 
■o  power  to  oootntct  for »  •townbtmt  axranion,  to  raiae  laouaj  for  tW 
«kiuch  porposM,  Mul  oknnot  leoorer  for  expenaM  or  toa*  o(  •atteipatod 
IHofita  br  reaaon  of  the  defendaoit'B  breach  o(  anch  ei 
T.  tint  Bryan  BaptitC  ChvnA  (Ga.).  117- 
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Sm  CoMSTiTtmoNAL  Law,  47 :  Cohtkact,  SL 


LCM 

pb 


STATUTE  OF  PRAUDS. 
Oet^adt  not  to  b«  fMSUd  la  •  yaar.]    An  onl  ^raement  b;  an  wnpioyw 
Uwt  he  wUl  nM  1«bvo  the  aerrioe  of  his  empk>7«r  far  n*a  Taaia,  nor  im  tfaa 
■nnunar,  aor  wttbonc  two  weflkB*  notice,  is  withio  tba  latata  tt  fUMli 
&nN0r  ▼.  CbM  jroAttfoetttrAi;  ObmpiMir  (Mo.),  SU. 
<8m  NsooTtABLB  InaTBoanFra,  SM. 


r  Ib.]    £Em  NasLiasKd,  S87 . 

^  HmiCIPAI.  CORFOKATIOH,  ISO,  IBS. 
SDNDAT. 
8m  Corporatios.WS. 
SUEETY. 
»**"*""  fer  dafinita  palod  —  nmrioM  iiiiirfilMilfcM]    Aa 
tgraemniit  by  (be  bolder  of  ao  OTerdao  oote  with  the  nuker,  to  1 1 1 U  il 
the  Ume  of  pKyment  "  for  tweotj  or  thirty  dmja,"  in  oonsiderukia  of  a 
UBuriooB  premium  pud  in  advance,  without  the  knowledge  or  oooaenl  of 
t)ie  Indorser,  dischar^B  the  indoraer.     Hamilton  t.  Proulji  (Wia.),  808. 
%  Ob  bond  for  blthfol  paribnumoe — aeb-oB  at  ^indpaTm  claim  Cm  aarvloM.] 
A  jatel;,  in  an  action  againithini  alone  on  a  bond  forfaithfnl  perfocraaiwe, 
cannot  offset  or  recoup  a  elahn  of  the  prindpatl  •gainst  the  plidnUff  ftw 
aerricee  In  the  busiueaa  in  which  the  bmd  was  given.     BalHmon  tmd 
OAm  RaSroad  Company  v.  Biiwr  (W.  Va.),  690. 

BUBPACE  WATER 
Sm  Water  un>  WATUt-oouBasB,  380 ;  Mudicipal  Cokpokatioh.  IBS. 

TAXATION. 
Tuliiitiillm  III  iwhalii  iiiiHanHiiii  iif  !■■  ]     An  injunction  will  ieeuti  to  reMtain 
the  collection  of  »  reft!  t»i,  when  the  property  proceeded  agalnat  ii  not 
that  on  which  the  tax  la  laid,  and  the  pArty  whose  property  !•  proceeded 
against  la  not  the  one  who  owes  the  tai.     Sieltg  v.  3bw»  of  Wmlpfrt 
(Conn.),  70 
&«  CoMminmoKAL  Law,  141t :  Hdhicipai.  CosFomAnox,  S18;  NAnmu 
Bank,  4M. 

TBLBOBAPH. 
Aooaptanoe  <d  dnfl  by.)     Sea  Nbsotiablb  InvTRUMXHT,  STBl 

TIMBER 
InUraatof  tenant  far  Ufa  la  windUL]    A  quantity  of  Umber  growing  on  a  l!u* 
waa  blown  down  bj  wind,  and  by  the  tnwtee  under  the  will  of  the  fomtt 


VACANCr. 
9m  OOWHTUTHHTtL  LAW,  171. 

TKNDOE'B  LIKN. 

fer  of  Um  Bota  euriaa  with  1 
4tt. 

TOTBB. 
8m  OtHraiTTcnoKAi.  Lav,  SUL 

WAIVBB. 
Of  pme*  «f  dMibJ    Am  UraDKANOS,  880,  617. 

WABEAHTT. 
&•  ImnRAXcn,  476  ;  Bum,  (ML 

WATER  AND  WATEB4X>nB8B& 

n  aL\  A  rip«rtMi  owner  has  no  right  bf  nwilaf  i* 
1  dlvart  thB  DKtuml  coorae  of  wM«r  OTOiflowliig  fni«  ■ 
iItbf  In  time  of  fnshet,  «nd  turn  It  npon  the  Und  of  hli  aoi^lm 
AoM  ▼.  KOMM  (Xta,  Mc. ,  BaOroad  Company  (Ho.),  480. 


WILL. 

1.  Ada^ptleo.]     AdamptloD  la  preaamed  wh«M  t 

to  hla  child  for  whom  h«  hu  provide^  a  ganenl  peconiArf  logACj  !■  U> 
prevlenBlj  ezeoated  will,  hot  not  in  cue  of  Ara^nATf  beqneat,iKiTlii  (ha 
«Mes  of  gTAndohildreo  or  «trAi)geTS.  The  presumptioii  In  the  Biat  nw 
mAj  be  ooDtnuilcMd,  And  in  the  lAtter  caaes  the  intendoa  to  Adasm  m»J 
ba  eHtAbllBbed  bj  eiiriosic  evidence.     AlUn  r.  AUeti  (S.  C),  7I8l 

S.  BalBMB.]  A  releAse  b;  a  legAtee  of  All  intereat  In  a  testAtw'B  eMAM 
esecDl«d  dorlofT  *-'^*  teatAtor'a  life,  for  a  pecuniAiy  oonndentloa,  ta  Iha 
teitAtor  And  the  other  legAtees,  is  void.  Id. 
.%.  Dlsbibatlon.]  Under  a  prorision  Id  a  will  (or  dlitiibnUon  to  the  iMtfc 
tor's  "  heirs  At  tsw,  shsre  And  sbAre  Alike,"  the  distribntlMi  maat  ba 
per  capita  and  not  p«r  tHrpes.  Id. 

4,  OApActty  —  iBAAnltr  —  •vtdenos  —  presnn^Uon.]  I^rtiAl  InMsItf  doas 
not  dlsquAllfj  from  mAkin;  A  will ;  A  will  mAde  In  a  ladd  InlerrAl  bj  a 
person  bAbitnill;  insane  is  vAlid;  And  where  there  is  nothing  nnrei 
Able  on  the  face  of  the  will  of  one  hAbltiiAlljr  inssae,  it  will  be  p 
to  bATO  been  In  a  Indd  InterrAL     Kinfftlmrff  v.  WMakar  (Ia  Ann.),  n& 

6> tplritiwlliii]    A  belief  Id  "splrltaAlism'does  not  IncApAdtAte  boM 

lOAking  A  TAlid  will  even '  where  the  teetAtrli  acted  nitder  sAppMtd 
Instructloas  from  the  ppint  of  her  deceaiwd  brother,  aoleaa  AElnAl  ■» 
aouodntisa  ot  mlud  la  fouud.     Brown  v.  Warn  (Md.l.  4*^}. 


